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THE    LAW  OF   ADOPTION. 


LECTUEB  I. 

ORIGIN  OF  ApOP^^ION  AND  STATUS  OF  SONS  AND  WIVES 

IN  ANCIENT  LAW. 

Origin  of  adoption  traceable  lib  principle    of   slavery — Yafiishtha's   text — Fatria  potestas — 
Sale  of  ohildren  for  slav^ — Slavery  in  Hindu  faw — Mann — N&rada — Story  of  Snnahsepha — 
Invalid  adoption  and   slavery — Colebrooke — Abolition   of  slavery  in   India — Its  effects 
on  adoption — Marriage  in  early  law — Forms  of  marriage— Asara — Arsha — Daiva — K&k- 
shasa — Brahma  and  Prajapatya — Gdndharva — Faisacha — Marriage  meant  transfer  of  domi- 
nion— Its  character — Wives  joint  property — Seventeen  descriptions  of  sons — I.  Aurasa  or 
real  legitimate  son — 2.  Kshetraja  or  appointed  wife's  son — Condition  of  appointment — 
Who  conld  appoint — Men  to  be   appointed — Meaning  of  Niyoga — Its  origin — Looseness 
of  marriage  nnion — in  Sparta — ^in  Athens — in  Bome — Wives  heritable  property — Modi- 
fication of  this  practice — Niyoga  of  a  widow — Levirate — Remarriage  of  widows — 3.  Paunat' 
bhava  or  son  of  a  twice- married  woman— 4.    Qudhaja  or  secretly  bom  son  of  an  adul- 
terous wife— 5.  Sakodhaja  or  son  of  the  pregnant   bride — 6.     KdrUna  or  an  unmarried 
damsel's  son — 7.    Pvirikd-putra  or  son  of  an  appointed  daughter — These  are  sons  by 
operation  of  law — 8.     Krita  or  purchased  son — 9.  ^Dattaka  or  given   son — 10.    Svayan," 
datta  or  self -given  son — 11.    Kritfima  or  the  son  made — 12.    ApaHddha  or  the  deserted 
son — These  five  are  sons  by  adoption — Other  descriptions  of  sons — 13.    Putrikd  or  the 
appointed  daughter — 14.     V^jaja  or  natural  son — 15.^  ^atrakvachotpddita  or  son  begotten 
on  any  woman — 16.     Dvydmushydyana  or  son  of  two  fathers — 17.     Saudra   or  son  of  a 
twice-born  by  a  Sudra  wife — Sonship  involved  idea  of  dominion — Procreation  by  father  no 
element  of  its  conception— No  limit  to  the  number  of  a  man's  subsidiary  sons — Natural 
relatibnship  no  bar  to  adoption — No  restriction  as  to  the  age  of  the  adopted — Motive  for 
adoption  not  religious— Explanation  of  its  oiigin — Condition  of  women — Want  of  physical 
strength  and  exclusion  from  inheritance — Mother's  power  to  give  in  adoption — Belative 
position  of  mother  and  son — Joint  family  system — Beligious  principle  ^in  its  favour — Prty'd 
and  the  change  in  its  meaning — ^Bank  of  a  son  depended  on  father's  will — Father's  power 
of  punishment — Father's  right  to  son's  acquisition— No  action  between  father  and  son — 
Sons  incompetent  to  perform  religious  ceremonies— Sons  became  «tii   juris  on  father's 
death— Sons  personally  liable  for  deceased  father's  debts — Liability  of   one  marrying  a 
widow  for  her  deceased  husband's  debts. 

Tha  nsage  of  Adoption  is  the  surviyal  of  an  archaic  institution  which  owed 
its  origim  to  the  principle  of  slavery,  whereby  a  man  might,  like  the  lower 
animals,  ibe  the 'subject  of  dominion  or  proprietory  right;  might,  in  fact,  be 
bought  an^  sold,  givbn  and  accepted,  or  relinquished  in  the  same  way  aj9  a  cow 
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or  a  horse.  To  the  primitive  mind,  conceiving  no  distinction  between  man  and 
the  lower  animals,  it  would  most  readily  suggest  itself  that  the  relationahip 
of  parent  and  child'was  the  most  natural  mode  of  acquiring  dominion  by  one 
man  over  another.  Helpless  in  infancy  hunSan  beings  are  necessarily  subject 
to  the  care  of  their  parents  for  a  long  period,  during  which  the  absolute  de- 
pendence of  children  on  parents  and  the  boundless  |iuthority  of  parents  over 
children  become  naturally  established ;  and  the  primitive  mind  could  not 
conceive  any  reason  why  that  state  of  things  should  cease  to  exist  at  any 
subsequent  stage.  It  would  on  the  contrary  appear  to  be  only  consistent 
with  its  sense  of  natural  justice  that  the  person*  to  whom  one  owed  his 
birth,  and  on  whose  favour  the  continuance  of  his  existence  depended, 
should  ever  exercise  a  right  of  absolute  control  over Jhim,  extending  even  to  the 
power  of  taking  away  his  life.  ^  ^ 

A  text  of  ^VJjpsishtha,^  which  is  said  to  afford  the  foundation  for  the  Hindu 
law  of  adoption,  explains  the  reason  of  the  parents'  power  over  children  in 
these  words  : — **  A  son  produced  from  the  virile  seed  and  the  uterine  blood  is 
an  effect,  whereof  the  mother  and  the  father  are  the  cause :  the  mother  and 
the  father  therefore  are  competent  to  give  or  sell  or  abandonhim."  The  Rishi 
who  flourished  in  an  age  when  Hindu  society  appears  to  have  made  considerable 
progress  in  civilization,  gave  the  above  exposition  in  relation  to  the  parents* 
power  to  give  a  son  in  adoption.  The  principle  enunciated,  however,  would 
indicate  unlimited  power  in  both  parents,  and  although  the  natural  reason  as- 
signed applies  equally,  if  not  with  greater  force,  to  the  mother,  her  rights  in 
this  respect  are  limited  by  a  dilferent  principle  of  early  law. 

The  patria  potestas  of  the  Roman  law  in  its  earlier  stage  gives  us  a  true 
conception  of  the  father's  power  over  children  in  primitive  times.  The  father 
exercised  complete  dominion  over  his  children  in  the  same  manner  as  over  his 
slaves,  and  if  there  was  any  difference  in  his  treatment  of  the  two,  it  was  due  to 
natural  feelings  and  not  to  any  legal  restraint.  The  father  could  sell  or  expose 
his  children  or  even  put  them  to  death. 

Fatria  potestas,  literally  meaning  a  father's  power  over  his  children^  is  used 
by  the  Roman  lawyers  to  convey  the  authority  possessed  by  the  '  father  of  a 
family '  over  all  the  members  comprised  in  it ;  namely,  his  wife,  descendants  and 
others. 

The  practice  of  selling  children  for  slaves  appears  to  have  obtained  amongst 
ancient  societies,  though  the  majority  of  the  slaves  consisted  of  captives  taken 
in  war  or  criminals  condemned  to  slavery.  A  father  had  the  power  .of  sale, 
though  its  exercise  might  be  controlled  by  natural  feelings.     Europeaf^  travel- 

»  XV,  1—2,  cited  in  Dattaka  Mimfinaa,  V,  31  j  See  also  Baudbdyana  rarialBhtA,  VII,  2--8, 
(cited  in  Ihid,  42),— Sacred  Books  of  the  East,  vol.  XIV,  p.  334.        ^  J^ 
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l&ts  assure  us  that  there  are  even  at  the  present  day  people  who  feel  no  compunction 
in  selling  their  children  for  slaves,  at  about  the  same  price  that  one  would  take 
for  selling  his  dogs;  some  barter  a  child  for  a* bottle  of  braady  or  for  a  trinket.* 
If  such  practices  as  these  existefl  amongst  the  ancestors  of  the  civilized  nations, 
one  mig-lit  be  led  to  doubt  the  stability  of  human  nature,  and  to  think  that  the 
tie  of  natural  afEection  ^hich  binds  the  nearest  relations  in  loving  union  must 
be  the  effect  of  ages  of  civilizing  influences ;  and  the  sacredness  of  the  family 
relationship,  according  to  modern  conception  must  have  becA  evolved  by  some 
inconceivable  process  out  of  something  utterly  inconsistent  with  it. 

But  it  should  be  borne  in  mind  that  in  judging  of  the  usages  and  institu- 
tions  of  ancient   societies,   we  musf  guard  ourselves  against   falling  into  the 
common   error  of  supposing  that  the  circumstances  under  which  they  lived  were 
at  all  similar  to  those  tl^t  we  are  snrroulided  by.     Human  society  has  passed 
through   various  successive    stages,    and    an  institution,   absolutely  necessary 
in  its  earlier  unsettled  and  anarchical  stage,  may  well  seem  to   be  unnatural 
at    a  subsequent  stage,    when  the  reason  of    its   existence  has   disappeared. 
It  should  moreover  be  observed  that  in  studying  ancient  society,  we  should 
not  commit  the  mistake  of  thinking  that  the  words  father  and  son  conveyed  in 
ancient  times  the  same  ideas  that  are  familiar  to  us.     The  exigencies  again  of 
the  mode  of  life  led  by  savages  living  perhaps  on  the  precarious  food  procured 
by  hunting  or  similar  uncertain  methods  would  at  times  make  it  more  bene- 
ficial for  a  child  to  be  sold  to  a  person  capable  of  maintaining  him  than  to  live 
with  his  parents  and   starve.     Distress  and  poverty  of  the  parents  would  alone 
be  found  to  be  the  cause  of  what  at  the  first  sig&t  might  seem  to  be  most  un- 
natural and  revolting.     The  practice  of  selling  or  parting  with  a  child  for  pure- 
ly selfish  motives  is  one  which  could  not  but  be  jB<ceptional  even  amongst  the 
rudest  tribes.     The   very  springs  of  human  action  i^  which  the  existence  of 
slavery  must  be  ascribed,  woxdd  be  opposed  to  the  universality  of  such  a  prac- 
tice.   And  although  much  that  we  call  natural  may  be  due  to  acquired  habits 
of  thought,   yet,  the  better  part  of  human  nature  appears  to  possess  a  real 
'  stability  .and  the  seeming  aberrations  are  attributable  to  adventitious  circum- 
stances. 

Slavery  is  fully  recognized  in  Hindu  Law ;  and  the  various  modes  by  which 
ft  person  became  a  slave  are  enumerated  in  the  Smritis.  Mann*  describes  seven 
causes  of  slavery,  namely,  capture  in  war,  voluntary  submission  to  slavery  in 
consideration  of  maintenance,  birth  from  a  female  slave,  sale,  gift,  inheritemce 
from  ancestors,  and  condemnation  to  slavery  by  way  of  punishment.  N^ada^ 
deals    with    the    subject    in    detail    and    enumerates   fifteen    descriptions    of 

'  K.  Bhattaohirja's  Tagore  Leotnres,  p.  17. 

*  VH,  415. 

*  Narada  Smriti  (Asiatic  Society's  Edition)  Fifth  Topic,  verses  26—28. 
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slaves : — one  bom  of  a  female  slave  in  the  house  of  her  master,  one    bought^ 
one  received  hj  gift,  one  inherited  from  ancestors,  one  maintained  in  famine, 
one  pledged  by  thtf  owner,  one  relieved  from  a  great  debt,  one  made  captive  in 
war,  one  won  in  a  stake,  one  giving  himself  as  ^  slave  in  this  form  '  I  am  thine,' 
an  apostate  from  religious  mendicity,  one  becoming  a  slave  for  a  stipulated  time, 
one  becoming  a  slave  for  maintenance,  one  becoming  a  slave  of  the  master  for 
the  sake  of  his  female  slave,  and  one  self -sold.     Regard  being  had  to  the  inter- 
pretation put  by*  some  commentators  upon  these  texts,  a  doubt  might  arise  as 
to  whether  these  passages  treat  of  the  ways  in  which  a  free  man  was  reduced 
to  the  condition  of  a  slave,  or  of  the  modes  in  which  a  pei;pon  became  o"wner  of 
a  slave.     But  it  was  quite   unnecessary  to  *deal  with  the  latter  subject,    since 
when  once  a  man  was  reduced  to  slavery,  he  became  what  is  contemptuously 
designated  a  biped,^  as  being  hardly  distinguishable  froiUi  a  quadruped,  and  there* 
fore  might  like  chattel  pass  from  one  owner  to  another,  by  sale,  gift,  or  pledge, 
the  ordinary  modes  of  transfer  of  property.     The  discussion  becomes  important 
for  the   purpose  of  considering  what  should  be  understood  by  the  terms  '*  sold  " 
and  "  given,"  employed  by  Manu  and  Narada  to  designate  two  descriptions  of 
slaves.     If  the  sages  be  taken  to  treat  of  the  modes  by  which  a  free  person 
became  reduced  to  slavery,  then  sale   and  gift  mentioned  by  them  mnst  be 
admitted  to  be  made  by  a  person  possessing  the  patria  potestas  or  dominion 
over  the  man  who  is  the  subject  of  the  sale  or  gift.     But  some  of  the  commen- 
tators have  explained  these  words  to  relate  to  a  slave  passing  from  one  master 
to  another  by   sale  or  gift.     This,   however,  does  not  appear  to  be  the  natural 
meaning  of  the  texts  if  they  purport  to  describe  the  modes  of  slavery.     The 
only  objection  that  might  be  taken  to  the  construction  of  the  passages  in  that 
way,  is,  that  inheritance  froin  ancestors  enumerated  as  one  of  the  modes  cannot 
be  regarded  as  a  cause  cof  slavery.     But  it  should  be  borne  in  mind  that  the 
enumeration  of  inheritance  as  a  cause  of  slavery  may  be  necessary  for  the  pur- 
pose of  indicating  that  the  death  of  the  mSff  ter  has  not  the  effect  of  emancipating 
a  slave,  although  other  persons  holding  a  position  similar  to  that  of  a  slave, 
in  relation   to  the  master,  became  sui  juris  or  independent  on  his  death* 

The  sale  of  a^son  for  a  slave  is  but  an  incident  of  the  unlimited  power 
possessed  by  a  father  over  the  person  and  property  of  his  child  in  ancient  society. 
In  the  earliest  times  a  Broman  father  could  sell  his  children  as  slaves,  and  there 
was  an  express  provision  to  that  effect  in  the  law  of  the  Twelve  Tables.  The 
records  of  Hindu  usages  and  customs  afford  ample  evidence  that  a  Hindu 
father's  power  x)ver  his  children  was  exactly  similar  to  that  recognised  by  the 
ancient  Roman  law.     The  story  of  Sunahsepha  Devardta,^  which  we  find  in  the 

»  Dayabhaga,  Ch.  II,  29. 

'  Maz-MuUer's  Histoiy  of  Ancient  Sanskrit  Literatare,  p.  408  et  sequel. 
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Aitoreya  Br&hmana  and  in  tlie  S^nkhydyana  Sdtras  fomislies   ns   with    an 

instance  of  a  Brahmana  father  selling  his  second  son  with  the  knowledge  that 

the    boy    was    intended    as   a  sacrifice  to  appease    the    god    Yarona.      And 

it  is  reasonable   to   suppose  that  the  sale,  gift  et  cetera  set  forth  by  the  sages  as 

causes  of  slavery  refer  to  a  sale  or  a  gift  by  the  father  having  dominion  over 

his  children ;  a  gift,  however,  of  a  child  for  such  a  purpose  might  take  place 

only  in  a  season  of  extreme  distress.  Passages  are  found  in  the  Smritis,  declaring 

the  sale  and  gift  of  children  to  be  sinful ;  and  these  afford  indirect  evidence 

of  the  prevalence  of  the  practice  amongst  Hind  as  in  ancient  times.     Thus  the 

sale  of  a  child  is  pronounced  by  Manu^  and  Yajnavalkya^  to  be  a  sin  in  the 

third  degree  ;  and  the  gift  of  a  child  *is  also  prohibit-ed  by  Yajnavalkya.^     There 

is  not,  however,  any  indication  found  in  either  of  the  Codes,  that  a  sale  or  gift 

of  a  child,  if  made  is  invalid ;  although  t&e  seller  or  giver  might  be  guilty  of 

a  sin  of  a  lighter  degree.     Nor  would  it  be  reasonable  to  maintain  that  the  sages 

intended  to  prohibit  the  sale  or  gift  of  a  child  for  adoption,  for  the  affiliation 

of  sons  received  by  purchase  or  gift  is  recognised  by  both  the  sages,  and  it  is 

rather  declared  to  be  a  meritorious  act  on  the  part  of  a  father  to  give  away  a 

son  in  adoption.^    The  prohibition,  therefore  appears  to  be  directed  against  the 

sale  or  gift  of  a  child  for  the  purpose  of  being  treated  as  a  slave^  by  the  donee 

or  buyer. 

In  ancient  society  the  condition  of  a  son  in  so  far  as  regarded  his  position 
relatively  to  his  father  was  hardly  distinguishable  from  that  of  a  slave :  a  father 
could  exercise  the  same  rights  over  his  sons  as  a  master  did  over  his  slaves* 
The  prominent  idea  involved  in  an  adoption  was  the  transfer  of  dominion  or 
foiria  potestas  so  far  as  regarded  the  action  of  the  natural  father  in  the  matter. 
Adoption  or  the  investment  of  the  boy  with  th«  status  of  sonship  depended  en- 
tirely upon  the  will  of  the  adopter.     In  the  Dattaka  f^rm  of  adoption  the  gift  by 
the  father  and  the  acceptance  by  the  adopter  indicate  no  more  than  the  transfer  of 
dominion  from  the  giver  to  the  takei^     The  subject  of  the  gift  and  acceptance 
is  not  thereby  constituted  a  son  of  the  acceptor.     His  intention  to  make  the  boy 
'   his  son  must  be  manifested  by  additional  formalities.     And  this  must  necessarily 
be  the  rule  amongst  a  people  recognizing  slavery  and  a  f atherte  power  to  reduce 
his  child    to  that  abject  condition  by  sale  or  gift.     It  is  upon  this  ground  that 
the  Hindu  commentators  insist  upon  the  observance  of  religious  ceremonies  in 
addition -to  gift  &nd  acceptance  for  the  completion  of  an  adoption,  so  that  the 
intention  may  be  clearly  made  known  that  the  boy  is  not  taken  for  a  slave. 
They  go  so  far  as  to  declare  an  actual  adoption  invalid  where  there  has  been  an 
omission  of  the  prescribed  religious  ceremonies.     And  a  boy  who  has  been  given 

»  XI,  62  and  67.       ,  •  II,  175. 

^  III,  236.  *  Saonaka  cited  in  Dafctaka  Mimansa,  lY,  1. 
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and  taken,  but  whose  adoption  fails  on  this  ground  or  on  the  ground  of  its  being 
in  contravention  of  other  rules  relating  to  the  subject  is  pronounced  by  B41am- 
bhatta,  Nanda  Pan^ta^  and  Jaganndtha'  to  become  a  slave  of  the  adopter. 

Oolebrooke,  whose  opinion  in  matters  connected  with  Hindu  law  and  usage 
is  entitled  to  great  respect,  hesitates,  however,  to  accept  the  correctness  of 
Jagannatha's  view,  upon  the  ground  that  it  is  unsupported  bj  any  anthority 
except  a  passage  of  the  Kdlihd-purdna  the  authenticity  of  which  is  called  into 
question  by  some  of  the  Hindu  commentators  themselves.^  But  the  interpreta- 
tion which  Jaganniitha  puts  forward  appears  to  be  perfectly  consistent  with  the 
ancient  doctrine  of  pcUria  potestds  and  the  modes  of  slavQry.  Thl3  tenacity  of 
customary  law  in  Hindu  society  is  well  known,  and  the  primeval  rules  relating 
to  a  father's  power  and  the  origin  of  slavery  did  theoretically  continue  in  force 
till  very  recent  times.  But  it  should*  at  the  same  tin^B  be  observed  that  the 
idea  of  slavery  is  so  shocking  to  the  human  mind,  that  it  could  not  continue  in 
its  pristine  vigour  for  a  long  time  in  any  civilized  society,  at  least  in  so  far  as 
the  members  of  that  particular  society  are  affected  thereby.  The  severity 
therefore  of  slavery  and  the  father's  power  was  practically,  softened  down  by 
various  causes,  chief  of  which  was  the  influence  of  Religion  which  was  the 
civilizing  force  in  India.  It  is  remarkable  that  even  the  Mitakshara  which  is 
so  favourable  to  sons'  rights  as  against  their  father,  admits  a  father's  absolute 
dominion  over  his  sons.^  At  first  sight  it  might  appear  to  be  inconsistent  and 
irreconcileable  that  a  son  who  is  absolutely  dependent  upon  his  father  should 
possess  a  co-ordinate  right  to  ancestral  property  with  him  who  has  the  power 
of  depriving  the  son  of  his  status  and  reducing  him  to  the  condition  of  a  slave. 
But  the  theoretical  power,  which,  owing  to  natural  love  and  affection,  to  reli- 
gious influence,  and  to  the  sociaJ  check,  was  seldom  if  ever  exercised  might  prac- 
tically be  taken  to  be  non-«xistent.  It  is  therefore  quite  natural  that  Oolebrooke 
well  informed  about  the  actual  state  of  Hindu  society  at  his  time,  should  enter- 
tain a  doubt  about  the  legal  consequence  qf  an  invalid  adoption  upon  the  status 
of  the  boy  who  is  the  subject  of  gift  and  acceptance;  while  Balambhatta, 
Nanda  Pandita  and  Jagannatha  learned  Hindu  lawyers  perfectly  familiar  with 
the  principles  of  fi[indu  law  and  usages  should,  independently  of  each  other, 
come  to  the  same  conclusion  as  set  forth  above. 

Although  the  Bishis  had  by  the  introduction  of  the  caste  system  and  by 
means  of  restrictions  based  upon  religious  grounds  succeeded  in  putting  a  check 
to  the  further  growth  of  slavery,  and  in  improving  the  condition  of  the  slavv  i, 
by  imposing  rules  as  to  the  mode  of  their  punishment,  yet  the  usage  continue  1 
in  force  till  it  was  abolished  by  the  British  Grovemment.     The  people  of  En  '- 

^  Dattaka  Mim^ns^,  lY,  22,  89  and  40.  '  Strange's  Hindu  Law,  Yol.  II,  p.  2:  .. 

*  Colebrooke'8  Digest,  Yol.  II,  p  14,  Madras  Edition.  *  Bombay  Edition,  p.  225 ;  original. 


INVALID   ADOPTION  AND   SLAVERY   AND   ABOLITION   OF   SLAVERY.  7 

land  feel  a  sort  of  instinctive  abhorence  for  this  inhuman  institution,  which 
was  therefore  not  likely  to  subsist  long  in  British  India.  P  raetical  wisdom 
however,  for  which  the  English  people  are  remarkable,  tlictated  the  gradual 
aboHtion  of  an  ancient  usage,  '^although  refined  feelings  might  call  for  its 
immediate  suppression.  Accordingly  they  commenced  by  enacting  Regulation 
X  of  1811  which  prohibited  the  importation  of  slaves  from  foreign  countries 
into  the  British  territories.  The  great  importance  of  this  rule  lies  in  the  fact 
that  the  safeguard  of  sympathy  felt  towards  each  other  by  the  members  of  a 
society  bound  together  by  ties  of  a  common  language,  common  religion  and  a 
local  union  which  m^y  offer  some  protection  to  a  member  against  ill-treatment, 
is  utterly  wanting  in  the  case  of  a  foreigner,  "this  rule  was  by  Regulation  III 
of  1832  extended  to  those  provinces  that  had  subsequently  come  into  the  posses- 
sion of  the  British  Gov^^ment.  Later  ot.  was  passed  Act  V  of  1843  prohibit- 
ing all  officers  of  Grovemment  from  recognizing  slavery  as  an  institution  in  any 
matter  coming  before  them  in  their  official  capacity.  And  it  was  finally  abolish- 
ed in  1860  by  the  Indian  Penal  Code  which  declared  the  equality  of  all  men, 
without  any  distinction  of  colour,  creed  or  caste,  and  provided  punishment  for 
buying  or  selling  any  person  as  a  slave.  ^ 

The  object  I  have  in  view  in  drawing  your  attention  to  the  laws  abolishing 
slavery  is  to  impress  on  your  mind  the  fact  that  in  studying  the  law  of  adopr 
tion  you  must  bear  in  mind  that  the  Sanskrit  commentators  dealing  with  the 
subject  of  affiliation  flourished  in  an  age  when  slavery  was  in  full  force  in  India. 
An  adoption  being  essentially  a  transfer  of  dominion  bears  a  close  resemblance 
to  slavery ;  and  it  is  worthy  of  remark  that  lAanu  employs  the  term  krita  or 
bought,  to  designate  both  a  slave  and  a  son  purchased,  and  the  term  dattrima 
or  given  in  the  sense  of  a  slave  and  a  son  received  By  gift.'  The  fact  again  that 
the  condition  of  a  slave  is  the  lot  of  a  boy  whose  adoption  proves  invalid,  has 
an  important  bearing  on  several  questions  relating  to  adoption  especially  on  the 
nature  and  character  of  the  rules  introduced  by  the  latest  commentators  respect- 
ing the  qualifications  of  the  boy  to  be  adpoted.  The  abolition  of  slavery,  on  the 
other  hand,  cannot  fail  to  be  attended  with  important  legal  consequences  bear- 
ing upon  the  law  of  adoption,  which  has  in  fact  assumed  an  entirely  novel  aspect. 
The  conception  of  paternity  and  sonship  has  been  materially  changed  by  cutting 
down  the  father's  power  in  an  important  point.  Dominion  can  no  longer  be 
acquired  by  one  man  over  another,  and  the  failure  of  an  adoption  therefore  can- 
not deprive  the  boy  of  his  status  and  birthright.  The  religious  ceremonies 
prescribed  for  adoption,  also,  lose  their  importance,  as  gift  and  acceptance  of 
a  son  can  now  take  place  only  for  the  purpose  of  an  adoption. 

The  conception  of  sonship  is  intimately  connected  with  the  idea  of  marriage 

*  Section  370.  '  «  Manu  (original)  VIII,  416  j  IX,  168  and  174. 
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or  the  relation  subsisting  between  father  and  mother,  and  hence  in  order  to  fally 
realize  that  conception  it  is  necessary  to  take  into  consideration  the  nature  and 
character  of  marrilLge  in  ancient  society.  The  prominent  idea  involved  in 
marriage  according  to  primitive  notions  appears  to  be  the  acquisition  of  dominion 
or  ownership  by  a  man  over  a  woman  not  belonging  to  the  same  gotra  or  tribe 
with  himself.  For  the  rule  of  exogamy  prohibiting  a  marriage  between  two 
persons  of  the  same  gotra  or  tribe  obtained  from,  the  earliest  times  in  Hinda 
society  and  is  ot)served  to  the  present  day.  The  different  modes  in  which  the 
marriage  of  a  woman  could  take  place  were  the  same  as  those  in  which  a  man 
might  become  reduced  to  slavery  or  any  property  mighl  be  ^acquired.  A  father 
had  the  dominion  over  a  female  child  in  the  same  way  as  over  a  son,  and  a 
marriage  of  a  female  child,  whatever  might  be  its  form,  must  partake  of  the 
nature  of  a  transfer  of  that  dominidn  from  the  father  to  the  husband.  The 
primitive  conception  of  a  husband  is  disclosed  by  the  term  svdmin  (or  husband) 
which  by  derivation  means  an  owner  and  is  now  employed  in  th^it  sense  also. 
That  marriage  implied  a  transfer  of  dominion  is  intimated  by  Manu^  in  these 
words  : — "  The  recitation  of  the  holy  texts,  and  the  sacrifice  in  honour  of  Praj4- 
pati  or  lord  of  creatures  are  used  in  marriages  for  the  sake  of  procuring  good 
fortune  to  brides ;  but  the  gift  (by  the  father)  is  the  primary  cause  of  the  hus- 
band's dominion." 

The  different  forms  of  marriage  described  in  the  Smritis,  throw  considerable 
light  on  the  subject  and  show  that  marriage  originally  meant  a  transfer  of 
ownership  in  a  woman.  The  Asura  form  of  marriage  is  in  fact  the  sale  of  a 
damsel  to  a  man  in  consideration  of  a  price  paid,  and  appears  to  have  been 
most  prevalent  in  early  society.  Vasishtha*  calls  this  form  of  marriage  by  the 
name  of  mdnusha  literally  sigpifying,  *  appertaining  or  common  to  man,'  and 
he  cites  a  text  of  the  Y^das  indicating  the  practice  of  purchasing  a  woman  for 
wife.  Passages^  in  the  Codes  condemning  this  form  of  marriage  and  characteriz- 
ing it  to  be  no  better  than  a  sale  of  the  bride,  whereby  she  becomes  a  slave  of 
the  man  taking  her,  afford  indirect  evidence  of  the  prevalence  of  the  sale  of 
daughters  for  marriage  at  that  time.  The  practice  is  still  in  force,  amongst 
several  castes  of  JB.indus  ;*  and  amongst  several  frontier  tribes  it  is  found  in  its 
primeval  simplicity :  "  The  Mishmis  in  Assam  are  extensive  polygamists  ;  each 
man  may  have  as  many  wives  as  he  can  aiSord  to  purchase,  the  price  ranging  from 
a  pig  to  as  high  as  twenty  oxen."^  The  form  of  marriage  called  Go-emptio  in 
Bioman  law  which  was  a  fictitious  sale  by  the  father  of  the  bride  to  the  bride- 

»  V,  162. 

«  I,  35,— Sacred  Books  of  the  East,  Vol.  XIV,  p.  6. 

*  Mana,  III,  51  and  53  ;  Baadh^7aiia,~Saored  Books  of  the  East,  Vol.  XIV,  p.  207-8. 

*  Dr.  Banerji's  Tagore  Leotores,  pp.  83-86. 

*  Hunter's  Statistical  Acconnts,  Vol.  I,  p.  325. 
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groom,  appears  to  hare  been  a  traditional  relic  of  the  Asnra  form  or  a  real 
sale  in  still  earlier  times.  Nor  does  this  form  appear  to  have  b^en  confined  to 
maidens  only,  for  in  a  state  of  society  in  whidh  a  man  conld  sell  his  wife,  this 
form  very  likely  extended  to  a  married  woman  who  became  the  wife  of  the 
person  to  whom  she  had  been  sold  by  her  husband. 

The  Arsha  form  be|u:s  a  close  resemblance  to  the  present  practice  of  the 
Mishmis,  as  in  this  form  a  daughter  was  sold  for  a  price  consisting  of  a  bull  and 
a  cow,  the  only  difEerence  appears  to  be  that  the  price  was  a  fised  one. 

In  the  Daiva  form  also  there  was  a  valuable  consideration  received  by  the 
father  of  the  bride  as  slLe  was  given  to  a  priest  entitled  to  remuneration  for 
officiating  at  a  vedHk  sacrifice  in  lieu  of  his  fees. 

The  Rdkshasa  form  qpnsisted  in  the  forcible  capture  and  abduction  of  a 
woman  from  her  relations  ;  it  resembles  the  right  of  a  victor  to  the  person  of 
his  captive  in  war.  In  the  Code  of  Yasishtha  this  form  of  marriage  is  named 
Kshdtra  or  appertaining  to  the  Kshatriyas  or  the  warlike  caste  ;  while  it  is  called 
Bdkshasa  by  othor  sages  who,  however,  declare  that  it  is  lawful  for  the  warrior 
caste  alone,  in  the  same  way  as  conquest  as  a  mode  of  acquiring  oivnership  in 
property  is  recognised  to  be  peculiar  to  that  caste. ^  The  e2dsting  usage  of 
marriage  processions  attended  with  pomp  and  military  music  may  very  probably 
be  a  relic  of  the  ancient  warlike  movement  for  the  capture  of  a.  wife.  It  should 
be  observed  that  marriage  by  capture  was  not  necessarily  confined  to  unmarried 
damsels,  but  must  have  from  the  nature  of  its  character,  been  extended  to 
married  women  as  well.  The  well  known  stoiy  of  the  forcible  abduction  of 
Sitd,  the  wife  of  prince  B&ma,  by  Ravana,  the  king  of  Ceylon  who  offered  to 
make  her  his  principal  queen,  illustrates  what  marriage  by  capture  did  really 
mean.  • 

The  Brahma  and  the  PrAjapatya^  forms,  in  which  the  disinterestedness  of 
the  bride's  father  is  the  distinctive  feature  appear  to  be  of  later  growth  and  be- 
came prevalent  as  society  advanced  in  civilization  and  polished  manners.  In 
these  two  forms  there  was  a  real  gift  Iby  a  father  of  his  daughter  in  marriage, 
from  the  pure  motive  of  making  her  happy,  and  instead  of  receiving  any  con- 
sideration from  the  bridegroom,  the  father  has  to  bedeck  his  daughter  with 
valuable  ornaments  when  making  a  gift  of  her  at  the  connubial  ceremony. 
There  is  no  substantial  difference  between  the  two  as  forms  of  marriage,  and 
it  is  probably  for  that  reason  that  Apastamba  and  Vasishtha  have  not  enumerat- 
ed the  Prajapatya  as  a  separate  form.  The  requirements  of  the  Brahma  form 
are,  that  the  bridegroom  should  be  learned  in  the  Vedas  and  a  bachelor  of  good 

*  Gautama  X,  39-42,-— Sacred  Books  of  the  East,  Vol.  II,  p.  228  j  see  Mitdkahard,  Ch.  I, 
1,8, 

■  Maim,  III,  27  and  80. 
B  ^ 
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character,  and  that  the  father  of  the  bride  should  find  ont  such  a  person  and 
offer  to  give  .him  his  daughter  in  marriage.  This  form  appears  to  have  been 
intended  as  a  reward  for  learning  *in  the  scriptures  and  conceived  as  an  en- 
couragement of  the  study  of  the  Vedas.  The  name  BrdlSma  does  not  indicate 
that  it  appertained  to  the  Brihmanas  or  the  sacerdotal  class  only,  but  it  obvious- 
ly means  relating  to  Brahma  or  Vedas,  and  implies  t];iat  this  form  of  marriage 
was  intimately  connected  with  the  study  of  the  Vedic  literature,  which  might 
be  prosecuted  b^  Kshatriyas  and  Vaisyas,  members  of  the  other  two  regenerate 
classes,  as  well.  In  the  Prajdpatya  form  the  bride  is  given  to  a  person  with  an 
agreement  that  the  donee  is  to  treat  her  as  a  partner  for  secular  and  religious 
purposes  ;  and  the  proposal  comes  from  the  bridegroom  who  fb  a  suitor  for  the 
damsel.  The  existence  of  the  condition  restricting  the  husband's  freedom  of 
action  was  perhaps  the  reason  why  this  form  is  considered  to  be  inferior  to 
Arsha  and  Daiva.  The  unconditional  transfer  of  dominion  was  perhaps  as  in 
Roman  law  regarded  the  best  form  of  marriage. 

The  Gandbarva  form  is  based  upon  mutual  love  of  a  man  and  a  woman,  and 
the  marriage  appears  to  have  been  preceded  by  consummation  at  least  in  some 
cases,  resembling  the  form  of  marriage  called  Usua  in  Roman  law.  Its  origin 
may  be  ascribed  to  the  non-existence  of  a  person  exercising  patria  potestas  over  a 
damsel  who  was  therefore  entitled  to  make  a  gift  of  herself  to  a  man.i  It 
seems  to  be  anomalous  that  the  Hindu  sages  who  assign  to  women  the  condition 
of  perpetual  pupilage  should  recognize  a  form  of  marriage  based  upon  a  damsel's 
freedom  of  action,  but  its  recognition  appears  to  be  due  to  the  desire  for  the  pre- 
servation of  female  chastity  e^nced  by  the  Hindu  sages  who  laid  down  this 
form  to  induce  the  father  to  give  the  damsel  in  marriage  to  the  seducer. 

The  Paisacha  form  is  net  recognized  by  Apastamba  and  Vasishtha  though 
enumerated  by  other  sages.  It  is  a  most  abominable  form  of  marriage  originat- 
ing with  a  sort  of  rape  committed  upon  a  damsel  while  she  is  asleep  or  drunk ; 
and  it  might  appear  exceedingly  strange  that  such  a  reprehensible  crime  which 
the  sages  condemn  in  the  strongest  terms  and  for  which  condign  punishment  is 
provided,  should  be  admitted  to  cause  the  relation  of  husband  and  wife  between 
the  criminal  and  his  victim.  The  real  explanation  appears  to  be  that  when 
chastity  and  single-husbandedness  of  women  came  to  be  valued  most,  in  compari- 
son with  which  all  other  considerations  sank  into  insignificance  that  it  was 
recognised  as  a  form  of  marriage,  the  ravisher  being  compelled  to  marry  the 
girl  defiled.  It  would  be  taking  a  superficial  view  of  Hindu  law  to  regard  this 
as  an  instance  in  which  fraud  is  legalized  by  it.*  It  may  be  mentioned  here 
that  according  to  the  Roman  law,  the  ravisher  was  not  under  any  circumstances, 
allowed  to  marry  the  dishonoured  damsel. 

»  Vishnu,  XXIV,  23. 

*  See  Macuangbten'a  Principles  of  Hinda  Law  (2nd  edit.)  p.  60,  note. 
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These  different  forms  of  marriage  barring  tlie  two  exceptional  ones,  were 
founded  upon  sale,  gift  for  a  consideration,  real  gift  or  capture,  and  .establish  that 
marriage  in  early  times  involved  the  idea  of  acquisition  of  dominion  by  a  man 
over  a  woman.     The  nuptial  ceremonies  amongest  the  Hindus,  consisting  of  the 
formalities  of  gift  and  acceptance  were  originally  understood  to  effect  a  real 
transfer^of  dominion  though  they  have  long  since  come  to  be  regarded  as  figura- 
tive when  with  the  advance  in  civilization  the  institution  of  marriage  assumed 
a  sacred  character.     The  primitive  conception  of  marriage  and  of  the  relation 
of  husband  and  wife,  was  that  the  marriage  transferred  the  patria  potestas  from 
the  father  to  the  husband,  and  the  wife  was  placed  absolutely  under  the  domi- 
nion and  control   of  the  husband.     The  Roman  lawyers  expressed  it  by  saying 
that  so  far  as  the  exercise  by  a  husband  of  the  patria  potestas  over  his  wife 
was  concerned,   a  wife  held  the  positioft  of  a  daughter  of  the  husband.     The 
condition  of  a  wife  was  hardly  distinguishable  from  that  of  a  slave,  as  regards 
the  husband's  power  over  her.     A  husband  had  the  power  of  life  and  death 
over  his  wife  ;  the  well-known  story  of  Parasuram  beheading  his  mother  by  com- 
mand of  his  father  furnishes  us  with  an  instance  of  the  extent  in  eai'ly  times 
of  a  man's   power  over  his  wife.     A   wife  again  could  be  sold,  g^ven  or  dealt " 
with  in  any  other  way  by  the  husband  in  the  same  manner  as  any  other  property. 
Katyayana*   says  that  a  wife  should  not  be  given   away   or  sold  without  her 
consent ;  but  in  extreme  necessity  he  may  do  so.     Passages  in  the  Codes  declar- 
ing the  sale  of  a  wife  to  be   sinful,   also  prove  the  existence  of  the  usage  of 
selling  a  wife.^  ^ 

The  primitive  conception  of  marriage  consisting  in  the  acquisition  of  domi- 
nion over  a  woman,  and  wives  being  regarded  as  a  sort  of  possessions,  there  was  no 
limit  to  the  number  of  wives  a  man  might  have^;  •he  could  have  as  many  as  he 
might  afford  to  procure  by  the  different  modes  pointed  .out  above.  Under  such 
circumstances  mutual  fidelity  could  not  form  any  part  of  the  marital  relation : 
looseness  of  the  marriage  tie  and  laxity  in  sexual  morality  must  necessarily 
prevail.  Any  idea  of  fidelity,  sentiment  or  delicacy  did  not  exist  as  an  element  of 
niarriage  union,  and  a  husband  appears  to  have  had  no  g^eat  objection  to  allow 
his  wife  to  be  approached  by  other  men.^ 

In  the  earliest  times  when  society  was  composed  of  joint  families  and  indi- 
vidual rights  and  responsibilities  were  unknown,  but  every  institution  was 
moulded  by  the  family  union  and  the  tribal  connection,  there  is  every  reason  to 
believe  that  a  wife  was  considered  the  subject  of  joint  right  of  families  and 
tribes  in  the  same  way  as  any  other  description  of  property ;  although  for  the 

*  Colebrooke's  Digest  (Madras  Edition),  Vol.  I,  p.  406. 

•  Daksha  cited  in  Colebrooke's  Digest,  Vol.  I,  p.  409  j  (Madras  Edition),  Yajanavalkya,  Til, 
242 ;  Manu,  XT,  62. 

'  Apastamba,— Sacred  Books  of  the  East,  Vol.  IT,  p.  130;  Baudhayana,  Ihid^  Vol  XIV|229 
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purpose  of  preservation  of  peace  amongst  the  members  of  the  same  family  or 
tribe  a  womai^  brought  into  the  family  or  tribe  in  any  of  the  modes  of  marria^ 
became  by  common*  consent  the  wife  of  an  individual  member,  was  set  apart 
as  it  were,  for  the  separate  use  of  that  particular  member.^  For  any  property 
acquired  by  joint  exertion  or  with  the  aid  of  joint  funds  becomes  the  subject 
of  joint  right,  and  in  the  acquisition  of  a  wife  there  might  be  the  joint  exertion 
of  the  members  of  a  tribe  as  in  a  marriage  by  capture,  or  expenditure  of  joint 
property  as  for  paying  the  bride's  price  in  the  Asura  form.  The  five  Pandavas 
having  a  common  wife,  indicates  the  existence  of  an  early  custom  to  this  effect, 
which  is  still  found  in  Tibet. 

The  description  of  the  divers  kinds  of  sons  recognized  d^  the  ancient  uaa^e 

prevailing  in  India,  throws  considerable  light  on  the  primitive  conception  of 

marriage  union  and  sonship.     There  *Were  so  many  as  twelve  different  sorts  of 

sons,  described  in  the  Codes  of  Hindu  sages,  while  some  of  them  enumerate  other 

kinds  raising  up  the  number  to  seventeen.      They   are   called   (1)  Aurasa  or 

the  real  legitimate  son,  (2)  Kshetraja  or  the  appointed  wife's  son,  (3)  Paunar- 

bhava  or  the  son  of  a  twice-married  woman,  (4)  Qudhaja  or  the  secret-bom  son 

of  an  adulterous  wife,  (5)  Sahodhaja  or  the  son  of  a  pregnant  bride,  (6)  Kanina 

or  the  unmarried  daughter's  son,  (7)  Putrika-putra  or  the  appointed  daughter's 

son,  (8)  Krita  or  the  son  purchased,  (9)  Dattaka  or  the  given  son,  (]0)  Svayan- 

Datta  or  the  self- given  son,  (11)  KritiHrna  or  the  son  made,  and  (12)  Apabiddha  or 

the  deserted  son.  To  these  some  add,  (13)  Putrikd  or  the  appointed  daughter,  (14) 

Vijaja  or  a  son  begotten  on  anqther's  wife,  (16)  Yatrakvachanotpadita  or  the  son 

begotten  on  any  woman,  (16)  Dvyamushyayana  or  son  of  two  fathers,  and  (17) 

Sandra  or  the  son  of  a  twiceborn  by  a  Sudra  wife.   It  must,  however,  be  borne  in 

mind  that  this  classification  o¥  ^ons  made  at  a  later  stage  of  society  when  the  caste 

system  had  been  introduced,  and  in  accordance  with  principles  underlying  the 

law  enunciated  in  the  Codes,  does  not  in  every  particular  represent  the  actual 

state  of  things  existing  at  the  earliest  aee  or  even  at  the  time  when  the  Codes 

were  composed. 

The  Aurasa  or  the  real  legitimate  son  is  what  in  the  present  day  is  ordi- 
narily understood  by  the  term  son,  namely,  a  son  begotten  by  a  man  himself 
on  his  own  wife.  In  defining  an  aurasa  son,  the  sages  require  that  the  wife 
should  be  lawfully  wedded  with  religious  rites,  and  that  she  should  be  one  that 
was  not  married  to  another  husband  before  and  was  a  virgin  at  the  time  of 
marriage.  These  conditions  appear  to  be  later  innovations ;  the  religious  cere- 
mony was  not  an  essential  element,  though  regarded  to  be  auspicious*  at  fire 
it  has  now  become  indispensable ',  while  the  second  condition  has  been  introduce 

*  Apastamba, — Sacred  Books  of  the  East,  Vol.  II,  p.  164  ;  Manu,  IX,  97. 

•  Mana,  V,  152. 
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to  distingnisli  an  Aurasa  son  from  the  Patmarbliaya  or  the  son  of  a  twice-married 
'womian,  who  is  classed  with  the  subsidiary  or  secondary  sons.  But  the  opinion 
of  the  sages  who  inculcated  sin^le-husbandedness  for  wom*en,  is  not  sufficient 
to  establish  the  existence  in  primitive  times  of  any  distinction  between  these 
two  descriptions  of  sons. 

The  Kshetraja  or  the  appointed  wife's   son  is  a  son  that  belongs  to  his 
mother's  husband  though  not  procreated  by  him.     He  is  described  by  Manu,^ 
thus,  he  who  was  begotten  on  the  ijuly  appointed  wife  of  a  man  deceased,  or 
impotent,  or  disordered  is  called  the  Kshetraja  or  wife's  son.      But  there  might 
be  an  agreement  with  the  person   appointed  to  procreate  a  son  on  another  man's 
i^e,  that  the  son  begotten  shall  belong  to  both  the  progenitor  and  the  wife's 
husband.     The  reason  of  th»  rule  is  thus  explained  by  Manu  : — "  Those  that  are 
familiar  with  past  times,  have  preserved,*on  this  subject,  a  sacred  traditional 
Tnayim  of  Ydyu,  namely,  *  A  man  must  not  sow  his  seed  in  the  wife  of  another 
man.*     As  with  cows,  mares,  female  camels,  slave  girls,  milch  buffaloes,  she- 
goats  and  ewes,  it  is  not  the  owner  of  the  (bull  or  other)  father  who  owns  the 
offspring,  even  thus  is  it  with  the  wives  of  others.     They  who  have  no  property 
in  the  field,  but  having  seed  in  their  possession  sow  it  in  the  field  owned  by  an- 
other, can  derive  no  benefit  whatever  from  the  com  that  may  be  produced.     Should 
a  bull  beget  a  hundred  calves  on  cows  not  owned  by  its  master,  those  calves  belong 
solely  to  the  owner  of  the  cows.     Thus  men  sowing  their  seed  in  other  men's  wives 
in  whom  they  have  no  dominion,  may  raise  up  offspring  to  the  husbands  ;  but  the 
progenitor  can  have  no  advantage  from  it.     Unless  there  be  a  special  agreement 
between  the  owners  of  the  seed  and  of  the  soil  or  wife,  the  fruit  belongs  clearly 
to  the  owner  of  the  soil  or  wife  ;  for  the  receptacle  is  more  important  than  the 
seed :  but  the  owner  of  the  seed  and  of  the  soil  or^wif  e  may  be  considered  in  this 
world  as  joint  owners  of  the  child  or  fruit  when  by  special  contract  in  considera- 
tion of  the  seed  the  soil  is  given."*      It  should  be  observed  that  if  a  person 
could  give  his  wife  to  another,  wit}}  a  contract  that  the  child  produced  should 
belong  to  both,  there  could  also  be  an  agreement  that  the  child  should  appertain 
to  the  progenitor  exclusively.     A  man  might  therefore  lend  his  wife  to  a  person 
so  that  he  might  have  some  children  by  her. 

The  appointment  of  a  woman  to  raise  issue  by  a  man  other  than  her  hus- 
band, used  to  take  place  if  the  connection  of  a  woman  with  her  husband  proved 
barren  or  fruitless.  The  husband's  being  destitute  of  male  issue  does  not  appear 
to  have  been  a  condition  of  such  appointment  though  it  is  so  affirmed  by  some 
cx>nmientators.  On  this  point  Manu^  says  that  on  failure  of  issue  by  the  hus- 
band, the  desired  offspring  may  be  procreated,  either  by  the  brother-in-law  or  some 

»  IX,  167.  ,  •  IX,  69. 

'  Manu,  IX,  42,  48-53. 
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other  Sapinda,  on  the  wife  who  has  been  duly  appointed.  The  woman  appears 
to  have  been  merely  a  passive  agent,  whose  wishes  were  at  first  seldom,  if  ever, 
consulted,  though  Tater  on  the  appointment  of  a  woman  unwilling  to  accept  it, 
appears  to  have  been  prohibited ;  so  also  of  a  woman  who  had  borne  sons  or  was 
past  child-bearing. 

The  decision  of  the  question  whether  there  shouldcbe  an  appointment  or  not 
rested  with  the  Gurus  or  the  venerable  protectors,  that  is  to  say,  the  elders  of 
the  family  or  tribe,  such  as  the  father-in-law.  This  must  have  been  necessarily 
the  case  when  a  widow  was  appointed,  and  it  is  more  probable  than  otherwise, 
that  an  appointment  during  the  husband's  lifetime  could  tajce  place  by  the  sanc- 
tion of  the  husband's  father,  for  if  he  was  alive  the  husband  could  not  be  in- 
dependent.  In  primitive  times  a  son  could  have  a  "'^e  by  the  father's  choice 
and  a  son  with  his  family  was  alJsolutely  under  the  control  of  the  father. 
When,  however,  the  husband  was  independent,  he  was  the  person  who  alone 
could  command  his  wife  to  have  issue  by  another  man. 

The  persons  who  might  be  appointed  to  raise  issue  on  a  woman  were  lier 
husband's  brother,  a  Sapinda,  a  Sogotra  or  a  Samdnapravara.     Baudhayana^ 
declares  that  a  widow  might  under  appointment  bear  a  son  to  her  brother-in-law. 
Gautama^  declares  that  the  brother-in-law  was  the  person  to  be  appointed  and  on 
his  failure  a  Sapinda  or  a  Sogotra  or  a  Samanapravara  might  be  appointed ;  but 
he  adds  that  it  is  the  opinion  of  some  authority  that  none  but  a  brother-in-law 
could  be  appointed  and  he  declares  in  another  place  that  a  son  begotten  on  a 
widow  whose  husband's  brother  lives,  by  another  relative,   is   excluded  from 
inheritance.^     Manu  propounds   that   the   brother-in-law  or  a  Sapinda   might 
be  appointed.*    The  appointment  of  a  stranger  does  not  appear  to  have  been 
favoured  at  first.     Gautama  declares  that  an  offspring  begotten  by  a  stranger 
belongs  to  the   procreaton,*   and   then  adds  that  he   may   belong  to  both   the 
woman's  husband  and  the  procreator,  thereby  intimating  that  he  does  not  belong 
exclusively  to  the  husband.^      But  Yajnavq|lkya®  ordains  that  the  Kshetraja  son 
may  be  begotten  by  a  Sogotra  or  any  other  person,  while  Vishnu'''  says  that  the 
person  to  raise  issue  must  be  a  Sapinda  or  a  man  belonging  to  a  superior  tribe. 
This  must  have  .beoii  a  later  innovation  when  caste  system  was  established  and 
the  Brdhmanas  reserved  for  themselves  the  privilege  of  raising  issue  on  the 
wives  of  other  castes.     A  text  is  cited  in  the  Dattaka  Mimansa,^  showing  that 
a  Brahmana  could  be  appointed  to  raise  issue  on  the  wife  of  a  man  on  payment 
to  him  of  a  price  for  his  seed.     Vasishtha  ordains  that  a  sickly  man  must  not  be 
appointed  to  raise  issue.® 

Strictly  speaking  the  appointment  to  raise  issue,  so  far  as  the  man  to  be  ap- 

*  Bandhayana,— Sacred  Books  of  the  East,  Vol.  XIV,  p.  234.    •  XVIII,  6.    •  XXVIII,  23. 

♦  IX,  69.        •  XVIII,  12  and  13.        •  II,  118.        »  XV,  3.        •  V,  16.        •  XVII,  60. 


USAGE  OP  APPOINTMENT  TO  RAISE   ISSUE.  15 

pointed  was  ooncemed,  was  confined  to  the  members  of  the  same  family  or  tribe 
who  had  the  privilege  and  the  duty  of  procreating  a  son  on  the  wile  of  a  man 
belonging  to  the  same  family  or  tribe.  They  could  not  claim*  any  remuneration 
for  the  service  rendei'ed  by  them  and  were  bound  to  comply  with  the  direction 
of  the  elders.  The  word  myoga  rendered  into  '  appointment  to  raise  issue,*  liter- 
ally means  an  order,  conungjid  or  direction.  In  the  case  of  a  stranger,  it  was  the 
price  offered  for  his  seed,  and  not  the  appointment  by  the  elders  whom  he 
was  not  bound  to  obey,  that  induced  him  to  act  in  the  matter. 

The  usage  of  appointment  of  the  husband's  kinsmen  to  raise  issue  on  a 
woman  appears  to  have  originated  in  the  peculiar  view  of  marriage  union  in 
primitive  times.     Women  were   considered"  a  sort  of  property,  and  marriage 
consisted  in  the  transfer  of •  proprietory  right  from  the  bride*s  father  to  the 
husband.      But  as  property  was  held  in  common  by  the  members  of  a  family  or 
tribe,  and  as  the  consideration  for  the  bride  would  be  the  subject  of  common 
right,  the  bride  though  formally  given  to  the  bridegroom  would  theoretically 
belong  to  the  family  or  tribe  of  which  he  was  a  member.    A  wife  like  many  other 
descriptions  of  property,  might  be  appropriated  to  the  separate  use  of  an  indivi- 
dual member,  though  the  subject  of  a  common  right  of  the  family  or  tribe. 
The  well-known  story  of  the  five  Pandavas  having  one  wife  in  common,  and  at 
the  same  time  some  of  them  having  other  wives  separately  is  an  instance  in  point. 
Accordingly   Apastamba^  in  laying   down  the  rule  that  a  husband  must  not 
make  over  his  wife  to  any  other  than  his  kinsman  for  the  purpose  of  raising 
issue  refers  to  a  tradition  that  a  bride  is  given  ta.  the  family  of  her  husband  and 
not  to  the  husband  alone.     The  very  existence  of  a  tribe  and  its  honour  depended 
on  the  number  of  its  members  and  the  tie  of  family  or  tribal  union  in  the 
earliest  times  was  the  strongest  bond  that  ever  b(fand  human  beings  together, 
hence  there  should  naturally  be  a  desire  for  the  increo^se  of  its  members,  and  if 
there  was  a  failure  of  issue  by  the  husband  on  a  woman,  any  other  member  of 
the  tribe  might  procreate  a  son  on  her,  so  that  the  desired  offspring  might  be 
had  without  corruption  of  the  tribal  blood.     A  son  to  a  certain  extent  would 
appear  to  have  been  deemed  filius  popuU  of  the  tribe  to  which  he  belonged. 

The  practice  of  lending  and  borrowing  wives  for  the  purpose  of  procreation 
was  not  confined  to  India ;  but  was  common  in  other  countries  also,  in  earlier 
times.  Plutarch  gives  an  account  of  the  existence  of  this  practice  among  the  Spar- 
tans : — "  LycurguSjthe  Spartan  lawgiver,  thought  the  best  expedient  against  jea- 
lousy, was  to  allow  men  the  freedom  of  imparting  the  use  of  their  wives  to  whom 
the}  should  think  fit,  so  that  they  might  have  children  by  them ;  and  this  he  made 
a  very  commendable  act  of  liberality,  laughing  at  those  who  thought  the  violation 
of  their  bed  such  an  intolerable  affront,  as  to  revenge  it  by  murders  and  cruel 

*  Saored  Books  of  the  East,  Vol.  II,  p.  164. 


f  • 


,     • 


16  ORIGIN   OP   ADOPTION   AND    STATUS   OF   SONS   AND   WIVES   IN   ANCIBNT   LAW. 

wars.  He  kad  a  good  opinion  of  the  man,  who  having  grown  old  and  having 
a  yonng  wile,  shonld  recommend  some  virtnons  and  agreeable  yonng  man, 
that  she  might  have  a  child  by  him  to  inherit  the  good  qualities  of  such  a 
father,  and  should  love  this  child  as  tenderly  as  if  begotten  by  himself.  On 
the  other  side,  an  honourable  man  who  had  love  for  a  married  woman,  on  acobunt 
of  her  modesty  and  the  well-favouredness  of  her  childi;en,  might  with  good  giiace 
beg  of  her  husband  his  wife's  conversation  that  he  might  have  a  scion  of  so  good  a 
tree  to  transplanit  into  his  garden:  for  Lyc^gus  was  persuaded  that  children  were 
not  so  much  the  property  of  their  parents  as  of  the  whole  commonwealth,  and 
therefore  would  not  have  them  begotten  by  the  first  comers  but  by  the  best  men 
that  could  be  found. '*  One  of  the  principal  punishments  at  Sparta,  says 
Montesquieu  "  was  to  deprive  a  person  of  the  power-  of  lending  his  wife,  or  of 
receiving  the  wife  of  another  man.*^'  Socrates  is  said  to  have  favoured  his 
friend  and  pupil  Alcibiades  with  the  society  for  a  limited  period  of  Xantippe. 
And  tho  law  of  Athens  permitted  women  to  apply  to  her  husband's  relations  in 
case  of  his  impotence.  Amongst  the  Romans  also  the  practice  obtained  of 
lending  wives  that  had  borne  three  or  four  children  to  their  husbands,  to  young 
men  for  the  purpose  of  bearing  the  desired  number  of  offspring  to  the  borrower. 
Plutarch  in  his  life  of  Cato  tells  us  that  Oato  perceiving  that  his  friend  Qnintas 
Hortensius  felt  an  earnest  inclination  for  his  wife  Martia,  consented  to  part  with 
his  marital  dominion  in  favour  of  his  friend  who  received  her  in  marriage,  being 
given  by  her  father  Philip, 

The    usage  of  appointm^t    throws  considerable  light  on  the  condition 
of  wives  in  early  times  who  were  treated  in  the  same  way  as  cattle,    and 

m 

regarded  as  a  sort  of  property  belonging  to  their  husbands,  and  capable 
of  yielding  produce  in  the*'s|iape  of  children.  The  condition  of  the  widows 
on  the  death  of  their  husbands  must  therefore  be  moulded  upon  the  principle 
of  their  having  been  thp  property  of  their  deceased  husbands  ;  and  they  would 
pass  to  the  heirs  of  their  husbands  like  other  property  belonging  to  them.  This 
usage  of  wives  of  a  deceased  person  passing  to  his  heir  with  a  natural  modifioa- 
tion,  is  found  to  exist  amongst  the  Mishmis,  an  extensively  polygamous  tribe 
living  in  the  hills  at  Lakhimpur  in  Assam;  On  the  death  of  the  husband  all 
of  his  vnves  who  survived  him  became  the  property  of  his  heir  with  the  excep- 
tion of  the  mother,  should  she  be  amongst  them,  who-  would  go  to  the  next  of 
kin  amongst  the  males.  This  custom  obtains  also  among  some  other  tribes  in 
that  country.!  The  exception  in  relation  to  the  mother  would  gradually  come 
to  be  extended  to  all  the  wives  of  the  father.  Domestic  peace  and  happiness  of 
a  joint  family  would  require  that  all  the  father's  wives  should  be  looked  upon 
as  mothers,  and  son's  wives  as  daughters.     Accordingly  we  find  the  sages  declar- 

*  Hunter's  Statistioal  Accounts,  Vol.  I,  p.  325. 
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Ing  that  all  the  father's  wives  are  similar  to  the  mother,  and  that  the  violation 
of  the  bed  of  the  father,  or  of  a  son,  is  one  of  the  worst  crimes  that  may  be 
perpetrated  by  man.^  The  recor4s  of  Hindu  nsages,  however,  do  not  furnish 
any  instance  amongtft  Hindus  of  the  usage  now  prevailing  among  the  hill  tribes 
of  Assam. 

■ 

The  natural  development  of  the  usage,  therefore,  would  be  that  the  wi- 
dows of  a  deceased  person,  should  pass  to  his  brother,  in  the  same  way  as  other 
property  belonging  to  a  man  passea  by  survivorship  to  his  brother  in  default 
of  male  issue,  who  though  existing  are  incapable  of  inheriting  this  particular 
description  of  property.  We  find  that  the  usage  in  this  form  prevails  in  many 
rude  societies'  and  obtained  amongst  Hindus  in  early  times.  The  second  verse 
of  the  fortieth  hymn  in  the  tenth  Mandala  of  the  Big- Yeda  refers  to  the  usage  of 
a  widow  applying  to  her  deva/ra  or  deceased  husband's  brother.  The  word  devara 
which  by  derivation  may  mean  the  second  vara  or  husband,  or  a  playmate,  is  ge- 
nerally used  in  later  Sanskrit,  to  designate  the  husband's  younger  brother.  It 
may  be  that  the  husband's  younger  brother  being  a  young  man  and  possibly  a 
bachelor  was  considered  the  fittest  relation  to  inherit  his  deceased  brother's  wife 
or  wives.  The  widow,  however,  of  a  deceased  person  did,  according  to  this  usage 
occupy  the  position  of  a  wife  of  her  husband's  brother,  and  a  son  produced  by  her 
belonged  to  her  second  husband. 

In  course  of  time  when  the  usage  of  treating  women  in  the  same  way  as 
cattle  cam.e  to  be  looked  upon  as  a  barbarous  institution,  the  practice  of  a  de- 
ceased person's  widows  devolving  on  any  relation  of  his  by  inheritance  would 
fall  off.  The  widow  would  continue  to  live  as  a  member  of  her  husband's 
family,  but  not  under  the  control  of  any  male  meipber  as  his  wife,  nor  perfectly 
free  so  as  to  be  independent  of  her  husband's  Ifamily  and  to  be  allowed  to  re- 
marry of  her  own  accord.  The  practice  of  appointing  %  widow  appears  to  owe 
its  origin  to  this  stage  of  society,  when  young  childless  widows  were  considered 
entitled  to  have  the  society  of  theii^  husband's  brother  or  any  other  relation 
for  the  purpose  of  having  issue.  A  widow  had  to  pass  a  life  of  austerity  for 
six  months  or  a  year  following  the  death  of  her  husband  ;^  and  after  the  ex- 
piration of  that  period  she  might,  with  the  sanction  and  appointment  of  the 
venerable  elders  of  her  deceased  husband's  family,  have  the  desired  offspring 
by  her  brother-in-law  or  other  relation. 

The  usage  of  levirate,  or  the  procreation  of  a  son  by  a  man  on  his  deceased 

brother's  \Hdow,  was  the  most  approved  form  of  niyoga  or  appointment.     This 

sage  was  not  peculiar  to  the  Hindus,  but  also  obtained  amongst  other  nations 


*  Mana  XI,  56, 103—105  and  171.  ■  Herbert  Spencer's  Sociology,  Vol.  I,  p.  680. 

*  Bandhayana,— Saci^d  Books  of  the  East,  Vol.  XIY,  p.  234;  Vasiahtha,  XVII,  56,  Ibid., 
90. 
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such  as  the  Jews.  It  is  ordained  in  the  Bible  thus : — "  If  brethren  dwell  together, 
and  one  of  them  die.  and  have  no  child,  the  wife  of  the  dead  shall  not  marry 
without  unto  a  stranger,  her  husband's  brother  shall  go  in  unto  her  and  take  her 
to  him  to  wife,  and  perform  the  duty  of  an  husband's  brother  unto  her.  And  it 
§hall  be  that  the  first  bom  which  she  beareth  shall  succeed  in  the  name  of  his 
brother  which  is  dead,  that  his  name  be  not  put  out  of  Israel.  And  if  the  man 
like  not  to  take  his  brother's  wife,  then  let  his  brother's  wife  go  up  to  the  gate 
unto  the  elders  and  say,  my  husband's  brother  refuseth  to  raise  up  unto  his 
brother  a  name  in  Israel,  he  will  not  perform  the  duty  of  my  husband's  brother. 
Then  the  elders  of  his  city  shall  call  him  and  speak  unto  hisn."^ 

This  passage  throws  considerable  light  upon  this  obsolete  usage.  It  ap- 
pears to  have  been  the  duty  of  the  husband's  brother  to  whom  a  widow  had  to 
apply  to  comply  with  her  wishes,  and  an  order  or  appointment  from  the  elders 
was  necessary  in  case  he  refused  to  discharge  the  duty.  The  intervention  there- 
fore, of  the  venerable  elders  was  not  necessary  in  every  case ;  the  practice  was 
that  the  widow  applied  to  her  husband's  brother,  and  if  he  acceded  to  her  re- 
quest there  was  an  end  of  the  matter.  And  in  ease  of  his  refusal  or  default, 
other  kinsmen  might  be  appointed  by  the  venerable  elders  of  the  family  or  tribe.* 

Remarriage  of  a  widow  was  inconsistent  with  a  woman's  position  in  relation 
to  her  husband  and  to  his  family,  such  as  has  been  already  described.  It  oould 
take  place  only  on  the  supposition  that  a  woman  on  the  death  of  her  husband  be- 
came 8ui  juris  or  independent.  This  therefore  was  a  later  development  when 
society  was  more  advanced  in  civilization,  and  women  ceased  to  be  considei^d 
as  no  better  than  lower  animals  and  came  to  be  regarded  as  human  beings. 
The  first  step  naturally  woul^  be  a  transition  from  levirate  to  remai*riage  of  the 
widow  with  her  husband's  brother,  or  other  kinsman.  This  was  calculated  to 
reconcile  the  original  theory  with  advanced  ideas,  and  accordingly  we  find  the 
practice  of  remarriage  of  widows  with  their  brothers-in-law,  to  be  still  prevalent 
in  Orissa  and  other  localities.  In  course  «f  time,  however,  a  second  marriage  of 
women  was  finally  recognized  under  certain  contingencies  without  any  restriction 
as  to  the  particular  man  to  be  married. 

The  son  produced  by  a  woman  who  being  abandoned  or  disowned  by  her 
husband,  or  being  a  wHidow,  has  of  her  own  accord  been  married  to  a  second 
husband  is  called  paunarbhava  or  son  of  a  twice-married  woman.  Other  sages 
have  added  that  a  woman  might  remarry  if  her  first  husband  is  impotent,  or 
is  unheard  of  for  a  certain  time,  or  has  adopted  the  religious  order  of  mendi- 
cancy.^   The  Hindu  lawgivers  have  for  reasons  already  alluded  to,  enumerate 

*  Deuteronomy  xxv,  6 — 8. 

*  See  Book  of  Bath. 

■  Baudhayana,— Sacred  Booka  of  the  East,  Vol.  XIV,  p.  228  j  Ndrada-Smriti,  Twelft 
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ibe  2>au7iarh7iava  as  a  son  of  the  subsidiary  class  although  he  is  a  real  son  of  his 
father. 

Gudhhaja,  or  the  secretly  b^m  son  of  the  wife,  is  the  issue  of  the  wife's 
adnltery  with  an  unknown  person,  when  the  husband  was  absent  from  home  or 
had  no  access  to  the  wife.  He  belongs  to  his  mother's  husband  and  differs  from 
the  appointed  wife's  son  jn  two  respects  ;  firstly,  his  mother's  connection  with  the 
natural  father  was  unauthorized;  secondly,  the  man  might  be  a  perfect  stranger 
to  the  family.  The  later  commentatctf*s,  however,  add  that  although  the  parti- 
cular individual  might  nq^  be  known,  yet  it  is  necessary  that  it  should  be  certain 
that  the  procreator  ]^longed  to  the  same  caste  with  the  husband,  in  order  that 
the  son  might  be  recognized  as  the  Qiidhhaja  son  of  the  husband.  It  should  be 
observed  that  neither  sentiment  nor  delicacy  stood  in  the  way  of  the  husband's 
claiming  the  adulterous  wife's  son  as  his  own.  The  wife  was  his  property  and 
on  accession  to  it  must  legally  belong  to  him. 

Sahodhhaja  or  the  son  of  the  pregnant  bride  is  the  son  brought  forth  by  a 
woman  who  was  with  child  at  the  time  of  her  marriage.  The  child  belongs 
to  her  mother's  husband,  though  not  procreated  by  him.  The  woman  with 
the  embryo  in  her  womb  formed  the  subject  of  transfer  by  sale  or  gift  accord- 
ing to  the  form  of  marriage,  and  therefore  passed  to  the  husband,  who  becomes 
the  father  or  owner  of  the  child  bom  subsequently  to  marriage,  on  the  prin- 
ciple of  partus  sequitur  ventrem. 

Kdnina  or  an  unmarried  daughter's  son  is  thus  described  by  Baudhayana  :^ 
If  anybody  approaches  an  unmarried  girl  withonii  the  permission  of  her  father, 
the  son  borne  by  her  is  called  the  damsel's  son.  Yajnavalkya^  says :  A 
damsel's  child  is  one  bom  of  an  unmarried  woman  •  he  is  considered  as  son  of 
his  maternal  grandfather.  So  Vasishtha*  declare,  the  maiden-bom  son  is  the 
fifth :  he,  whom  an  unmarried  damsel  brings  forth  tHrough  lust  in  her  father's 
house,  is  the  maiden-bom  son,  he  becomes  his  maternal  grandsire's  son.  But 
Manu*  says,  when  a  maiden  secretly  cQptceives  a  son  in  her  father's  house  that  son 
sprung  from  the  Kanya  or  unmarried  daughter,  is  called  Kdnina  or  unmarried 
daughter's  son,  and  is  considered  as  son  of  her  husband.  There  is  apparently  a 
conflict  of  the  above  texts  of  Ydjnavalkya  and  Vashistha  laying  down  that 
the  Kanina  becomes  son  of  his  maternal  grandsire,  with  this  passage  of  Manu 
which  again  appears  on  the  face  of  it  to  be  inconsistent,  for  how  can  an  un- 
maiTied  woman  have  a  husband  to  whom,  the  sage  s^,ys,  the  son  belongs  ?  Mitra 
Misra  in  his  Viramitrodaya^  reconciles  these  passages  by  saying  that  a  son 
produced  by  an  unmarried  daughter  before  her  betrothal  belongs  to  his  maternal 
grandfather ;  but  one  bom  of  a  damsel  after  her  betrothal  but  before  the  per- 

'  Sacred  Books  of  th»  East,  Vol.  XIV,  p.  227.  ■  II,  130. 
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formance  of  the  marriage  ceremony  appertains  to  the  husband  or  the  bride- 
groom to  whom  she  has  been  betrothed.  And  the  reason  assigned  by  him  is 
that  in  the  first  case  the  father's  dominion  ^ver  his  daughter  is  complete  and 
therefore  he  acquires  dominion  or  pcUria  potestas  over  the  child  brought 
forth  by  her ;  but  after  the  betrothal  of  a  daughter  and  before  the  completion 
of  her  marriage,  the  father's  dominion  though  partial  is  .not  wholly  extinguished, 
therefore  the  daughter  may  be  called  a  maiden,  and  Manu's  text  is  to  be  re- 
ferred to  a  case  like  this  in  which  the  husband's  dominion  though  inchoate  at 
first  becomes  perfected  by  subsequent  -marriage  and  jbhe  son  belongs  to  him. 
The  principle  appears  to  be  the  same  according  to  which  ^  accession  to  a  pro- 
perty coming  into  existence  after  the  contract  of  sale  and  before  its  comple- 
tion belongs  to  the  purchaser. 

Putrikd'putra  or  the  son  of  an  appointed  daughter  is  another  kind  of  son  that 
belonged  to  his  mother's  father.  He  resembles  the  Kshetraja  or  the  appoint- 
ed wife's  son  and  differs  from  a  Kdnina  or  a  son  secretly  brought  forth  by  an  un- 
married damsel  in  the  same  way  as  an  appointed  wife's  son  differs  from  a  son 
secretly  borne  by  an  adulterous  wife.  A  father  had  the  dominion  over  his 
daughter  and  he  had  the  power  of  transferring  unconditionally  his  rights  over 
her  to  another  person  by  giving  her  away  to  him  in  marriage.  He  was  again 
at  perfect  liberty  to  retain  his  joatria  potestas  or  dominion  over  a  daughter  while 
giving  her  conditionally  in  marriage  to  a  man,  with  the  express  stipulation 
that  a  son  bom  of  her  should  belong  to  him  in  the  same  way  as  a  Kinina  did, 
and  not  to  the  husband  and  progenitor.  A  daughter  given  in  marriage  with 
an  express  agreement  with  the  husband,  that  the  son  bom  of  her  would 
be  the  son  of  her  father  is  called  the  appointed  daughter,  and  her  son  becomes 
the  son  of  her  father.  Such  *^  an  agreement  according  to  some  sages  is  pre- 
Bumed  to  be  implied  wlfen  the  father  of  the  daughter  was  destitute  of  male 
issue ;  while  an  express  contract  is,  by  others^  thought  to  be  necessary  to  con- 
stitute an  appointed  daughter,  ^anu  doe%  not  include  an  appointed  daughter's 
son  in  the  category  of  subsidiary  sons,  he  appears  to  assign  to  him  the  same 
position  as  a  real  legitimate  son.^ 

The  usage  of  appointing  a  daughter  to  raise  issue  for  her  father  while 
giving  her  in  ijiarriage  bears  some  analogy  to  one  form  of  marriage  among  the 
Romans,  in  which  the  wife  wqjs  not  in  manu  of  the  husband,  that  is  to  say, 
she  did  not  pass  under  the  power  of  her  husband  nor  did  she  pass  out  of  her 
father's  family  into  that  of  her  husband. 

It  may  be  observed  here  that  although  the  sages  say  that  a  father  wh( 
had  no  son  might  appoint  his  daughter  to  raise  up  issue  for  him,  yet  looking  to 
the  principle  upon  which  the  usage  was  based,  it  is  evident  that  the  father's  being 

*  IX,  130. 
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destitute  of  male  issue  was  not  a  condition  annexed  to  tlie  exeroise  bj  the  father 
of  the  power  of  disposing  of  a  daughter  in  marriage  with  the  particular  con- 
tract, but  it  was  simply  intended^  as  the  circumstance  under  which  a  father 
would  ordinarily  be  disposed  to  adopt  that  course. 

It  is  worthy  of  notice  that  these  six  descriptions  of  subsidiary  sons  cannot 
be  designated  sons  by  adoption,  for  their  filial  relation  arises  not  by  any  overt 
act  of  affiliation  on  the  part  of  their  respective  legal  fathers,  but  by  the  opera- 
tion of  law,  the  general  principle  being  that  a  son  belongs  to  the  owner  of  his 
mother.  • 

Krita  or  a  son  bonght  is  one  who  is  sold,  by  his  father  or  by  the  mother  with 
the  father's  assent,  on  receipt  of  a  price,  and  adopted  by  the  purchaser  as  his  son. 

Dattaka  or  Dattrima  or  a  given  son  i^  one  who  is  given  by  his  father  or  the 
mother  with  the  father's  permission  and  accepted  by  the  donee  and  adopted  by 
him  as  his  son. 

Svayandatta  or  a  self-given  son  is  a  person  who  being  bereft  of  his  father 
and  mother  or  abandoned  by  them  delivers  himself  up  to  another  with  an  offer 
to  become  his  son  and  is  accepted  by  him  as  such. 

The  KrUrima  or  a  son  made  is  one  destitute  of  his  parents  and  capable  of 
discriminating  between  right  and  wrong  who  is  induced  by  the  show  of  another 
person's  wealth  to  accept  that  person's  proposal  of  making  him  his  or  her  son 
and  thereupon  becomes  an  adopted  son. 

According  to  modem  usage  a  man  and  his  wife  may  jointly  or  separately 
adopt  a  son  in  this  way.  • 

Apaviddha  or  the  deserted  son  is  one  who  being  forsaken  by  his  parents  is  out 
of  compassion  taken  by  a  person  under  his  protecti(tfi  and  adopted  as  a  son. 

These  five  descriptions  of  sons  may  be  called  sons  by  adoption  as  their  affilia- 
tion depends  upon  an  overt  act  of  their  legal  or  adoptive  fathers.  The  idea  of 
transfer  of  dominion  attaches  to  these  ^Ye  sorts  of  sons.  'The  father  was  the 
owner  of  his  child,  and  he  might  therefore  transfer  his  son  to  whomsoever  he 
pleased  by  sale  or  gift ;  the  Krita  or  the  son  bought  and  the  Dattaka  or  given 
son,  are  instances  of  the  change  of  paternity  by  sale  and  gift  respectively.  The 
Apaviddha  or  the  deserted  son,  who  being  forsaken  by  his  parents,  is  taken  by 
another  person  and  adopted  by  him,  as  his  son,  is  like  unclaimed  property  of 
which  the  adopter  is  the  finder  appropriating  i%  to  himself,  when  the  owners 
have  disowned  or  relinquished  their  rights  over  the  same.  The  Kritrima  and 
the  Svayan-datta  are  independent  and  masters  of  their  own  person,  and  are 
therefore  at  liberty  to  place  themselves  under  the  power  of  another  as  his  son, 
in  the  same  way  as  8^  self -given  slave  could  deprive  himself  of  his  freedom  and 
voluntarily  submit  to  slavery. 

The  Dattaka  and*  Krita  forms  of  adoption  resemble  the  kind  of  adoption' 
called  adoptio  in  Roman  law,  according  to  which  a  person  who  was  in  the  power 
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of  his  parent  was  transferred  to  the  power  of  the  person  adopting  him,  while 
the  Eodtrima  and  the  Svayan-datta  adoption  hear  a  close  analogy  to  the  adrogatio 
form  in  Roman  law  in  which  the  person  to  be  §dopted  was  sui  juris  and  not  under 
the  power  of  his  parent.  There  is  no  substantial  distinction  between  a  son 
made  and  a  self -given  son.  The  only  difEerence  between  them  is  that  in  the 
Exitrima  form  the  proposal  comes  from  the  adopter,  fknd  in  the  other  form  it 
originates  -with  the  adoptee.  The  dilEerence  again,  between  a  Kritrima  and  an 
Apaviddha  appears  to  consist  in  this,  tl^at  the  former  must  be  of  the  ag'e  of 
discretion,  for  his  consent  is  necessary ;  while  the  latter  seems  to  be  an  infant  or 
a  foundling  incapable  of  giving  or  withholding  his  assen^.  The  capacity  of  a 
man  to  give  himself  in  adoption,  when  he  is  forsaken  or  disowned  by  his  parents 
is  worthy  of  special  notice.  The  circumstance  of  a  person's  being  forsaken  by 
his  parents  means  mote  than  is  expressed,  it  is  analogous  to  emancipation  ac- 
cording to  Roman  law,  of  a  son  by  his  father  and  amounts  to  disinherison  and 
disseverance  of  the  legal  relation  between  father  and  son.  I  may  here  remark 
in  passing  that  the  importance  which  the  sages  attach  to  the  mother  while 
describing  these  sons  by  adoption  is  inconsistent  with  the  status  of  women 
in  primitive  times. 

These  twelve  kinds  of  sons  are  enumerated  and  described  by  all  the  sages 
that  have  dealt  with  sonship,  excepting,  perhaps,  Apastamba.  Some^of  them 
have  included  other  descriptions  amongst  the  subsidiary  sons,  raising  the  number 
of  sons  to  seventeen.  In  enumerating  the  twelve  descriptions  of  sons  Manu 
has  omitted  the  appointed  daughter's  son,  and  included  the  Sandra  or  a  son  of  a 
twice-born  by  a  Sudra  wif  e.^  I  have  already  told  you  that  the  appointed  daughter's 
son  has  been  separately  described  by  that  sage  evidently  intending  to  assign 
to  him  the  rank  of  an  aurasa  dr  real  legitimate  son.  Similarly  Bandhdyana  enu- 
merates thirteen  kinds  bf  son,  taking  nishdda  or  a  son  by  a  Sudra  wife  as  a 
secondary  son.*  A  passage  of  Smriti  cited  in  the  Dattaka  Mimansi^  without 
the  name  of  its  author  enumerates  fifteen  descriptions  of  sons,  including  the 
twelve  already  described  and  adding  three  others,  namely,  the  Putrika  or  the 
appointed  daughter,  the  Vijaja  or  the  son  begotten  on  another's  wife  and 
the  Yatrakvachotpadita  or  the  son  begotten  on  any  woman.  The  Dvyamn- 
shyayana  or  the  son  of  two  fathers  is  another  description  of  sons  enumerated 
in  the  works  on  Hindu  law. 

Although  a  daughter  appointed  to   raise  issue  for  her  father,  might  be 
similar  to  a  son  as  the  name  putrika  indicates,  and  have  some  rights  reseni  ^ 
ling  those  of  a  son  ;  yet  it  is  not  she,  but  the  son  produced  by  her  that  is  i 
cognized  by  the  sages,  as  a  description  of  substitutional^  eon.     The  appoint 
daughter  is,  no  doubt  declared  by  Manu  to  be  similar  to  a  son,^  and  her  son 
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proBOtmced  to  be  similar  to  a  son's  son  ;^  and  the  following  text  of  Vasishtlia 
may  be  cited  as  an  authority  for  regarding  the  appointed  daughter -as  a  son, — 
"  The  (third  description  of  son)  <s  the  appointed  daughter,  it  is  declared  in  the 
Veda  '  A  daughter  who  has  no  brother  comes  back  to  the  male  ancestors,  return- 
ing she  becomes  their  son  :  on  this  subject  there  is  this  verse — I  will  give  unto 
thee  a  brotherless  damsel  decked  with  ornaments,  the  son  that  may  be  bom  of 
her  shall  be  my  son.'  "*  But  the  drift  of  these  passages  taken  together  with 
what  has  been  declared  in  other  Code*  points  to  the  conclusion  that  it  is  the 
appointed  daughter's  son  that  was  invested  with  the  status  of  a  son  and  not  the 
appointed  daughter  herself ;  but  as  she,  notwithstanding  her  marriage,  continued 
under  the  power  of  her  father  as  a  member  of  his  family,  she  enjoyed  a  position 
somewhat  resembling  that  of  a  son,  although  no  son  might  be  bom  of  her.  It 
should  also  be  observed  that  the  term  putra  or  son,  according  to  Hindu  law, 
means  male  issue  and  includes  a  son's  son  as  well  as  a  son's  grandson,  and  it 
could  by  no  means  include  a  female  descendant  incapable  of  serving  either  the 
secxdar  or  the  spiritual  purposes  for  which  a  son  was  desired. 

Vijaja  or  a  son  produced  on  another  man's  wife  is  a  kind  of  Kshetraja  or 
the  appointed  wife's  son,  when  by  the  contract  of  appointment  to  raise  issue  it  was 
stipulated  that  the  son  begotten  would  belong  to  both  the  procreator  and  the 
husband  of  the  woman. 

Yatra-kvachanotpadita  or  the  son  produced  on  any  woman,  is  intended 
to  include  a  son  begotten  by  a  man  himself  on  a  woman  not  his  wife,  such  as  a 
son  procreated  by  a  master  on  his  female  slave.     * 

Dvyimushyayana  or  a  son  of  two  fathers,  is  a  son  of  one  or  other  kind 
already  mentioned  when  by  virtue  of  an  agreement  or  by  the  existence  of  some 
other  circumstance  he  became  the  son  of  the  begetter  as  well  as  of  his  mother's 
married  possessor  or  of  an  adopter.  When  a  son  was  oegotten  on  an  appointed 
widow  by  her  husband's  brother,  who  had  no  son  of  his  own,  the  son  so  be- 
gotten belonged  to  two  fathers  ;  and  •similarly  the  appointed  daughter's  son  is 
directed  to  offer  pindas  to  his  natural  father  who  had  no  son  of  his  own,  and  is 
declared  entitled  to  inherit  his  property.*  The  idea  of  a  son  belonging  to  two 
fathers  appears  to  be  a  later  development  when  the  necessity  of  a  son  for  spiri- 
tual benefit  was  thrust  into  prominence  by  the  sages  with  a  view  to  ameliorate 
the  condition  of  sons. 

Saudra  is  the  son  of  a  twice-born  by  a  Sudra  wife  :  the  names  Nishida  and 
Parasava  are  applied  to  such  sons  of  a  Kshatriya  and  a  Brdhmana  respectively  ;* 
by  some  to  the  latter.  He  is  a  real  legitimate  son,  and  is  considered  as  such  by 
Yajnavalkya,  though-  he  disapproves  of  the  espousal  by  a  twice-born  man  of  a 
Sudra  wife.     Manu  and  BaudhiLyana,  however,  place  him  like  the  son  of  a 
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twice-married  woman  in  the  category  of  secondary  sons,  evidently  with  a  view 
to  discourage  intermarriage  between  the  castes,  and  so  to  prevent  a  confusion 
that  was  likely  to  injure  the  then  recent  instit«Ltion  of  the  caste  system  which 
has  played  a  very  important  part  in  the  civilization  of  Hindu  society. 

On  a  careful  consideration  of  the  different  descriptions  of  sons  recognized 
in  primitive  times,  no  one  can  fail  to  be  struck  with  the  idea  that  the  general 
principle  underlying  the  relation  of  father  and  son  and  of  husband  and  wife, 
is  the  notion  of  one  being  the  property  of  •the  other.  A  person  was  the  owner  of 
his  wives  and  unmarried  daughters  and  a  son  brought,forth  by  them  belonged  to 
him,  in  the  same  way  as  an  accretion  to  a  property  belongs  «to  its  owner,  as  a  calf 
to  the  owner  of  its  mother,  and  as  a  son  of  a  female  slave  to  her  master.  And 
as  regards  the  sons  by  adoption  tl^ey  could  be  acquired  in  the  same  way  in 
which  a  property  could  be  gained,  with  this  exception  that  a  man  who  was  sui 
juris  was  his  own  master  and  could  give  himself  in  adoption  to  another. 

Procreation  by  the  father  was  not  a  necessary  element  in  the  conception  of 
sonship,  and  it  could  not  be  so,  when  so  many  as  ten  out  of  the  twelve  descriptions 
of  sons  were  begotten  by  others.  It  is  worthy  of  notice  that  the  Sanskrit  word 
pitri  which  is  philologically  the  same  as  the  Latin  word  pcUer  and  the  English 
father,  is  derived  from  the  root  j>a  to  protect,  and  means  a  protector  and  not  a 
progenitor.  It  is,  however,  exceedingly  strange  that  the  European  text-writers 
have  asserted  it  to  be  a  fiction  of  Hindu  law,  that  the  Dattaka  son  should  be  suppos- 
ed to  be  begotten  by  the  adoptive  father  on  the  natural  mother  of  the  adoptee. 
There  is  no  foundation  in  Hindu  law  for  such  a  fiction '  to  be  based  upon.  It 
is  also  inconsistent  with,  and  opposed  to,  the  modem  development  of  the  Dattaka 
son's  rights,  according  to  ^  which  he  is  entitled  to  inherit  from  the  adoptive 
mother  and  her  relations  and*'not  from  his  natural  mother. 

Considering  the  variety  of  ways  in  which  a  man  became  a  father  there 
could  be  no  restriction  against  his  having  subsidiary  sons  by  reason  of  his  being 
already  possessed  of  real  and  legitimate  male  issue,  for,  an  adulterous  wife  and 
an  unmarried  daughter  might  present  him  with  sons.  Nor  could  there  be 
any  limit  as  to  the  number  of  secondary  sons  belonging  to  a  man.  The  well- 
known  story  of  king  Pdndu  having  five  Kshetraja  sons  by  his  two  appointed 
wives  and,  of  Visv&mitra  adopting  Sunahsepha  when  he  was  already  the  father 
of  a  hundred  sons,  affords  evidence  of  what  the  early  usage  on  this  subject  was, 
and  shows  that  there  was  a  hankering  after  sons  for  purposes  other  than  a  reli- 
gious one  which  could  be  secured  by  a  single  son  in  the  one  case.  And  was  fc^T 
secured  in  the  other  by  the  numerous  sons  already  in  possession  of  the  adopter 

The  natural  relationship  subsisting  between  two  persons  did  not  stand  i 
the  way  of  one  becoming  the  son  of  another,  for  when  a  man  became  the  f ath  r 
of  a  child  borne  by  his  unmarried  or  appointed  daughter,  the  question  cou  L 
not  arise  in  any  other  case. 
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Nor  was  there  any  restriction  as  to  the  age  of  the  person  to  be  adopted ;  a 
son  made  and  a  self -given  son  must  necessarily  be  adults  at  the  time  of  adop- 
tion. • 

With  respect  to  this  early  nsage  recognizing  so  many  descriptions  of  sons, 
a  somewhat  important  question  suggests  itself,  namely,  as  to  the  motive  for 
the  recognition  of  the  different  kinds  of  sons  or  the  reason  for  the  hankering 
after  them.     The  nsage  had  been  in  existence  before  the  Codes  of  Hindu  law 
were  composed,  and  its  origin  cannot  therefore  be  referred  to  any  precept  pro- 
mulgated by  tbem.     Thc^way  in  which  the  law  of  adoption  has  been  treated  by 
the  comparatively  recent  Hindu  commentaries   specially  dealing  with  the  sub- 
ject, and  the  manner  in  which  the  importance  of  having  a  son  has  been  extolled, 
and  the  adoption  of  a  son  recommended  by  citing  from  the  Codes,  texts  that 
generally  relate  to  the  real  legitimate  son  and  have  been  laid  down  for  a  quite 
different  purpose,  may  no  doubt,  lead  any  one  perusing  them  to  the  conclusion 
that  the  origin  of  adoption  amongst  Hindus  is  to  be  attributed  to  the  influence 
of  their  religion.     Accordingly  in  an  early  case  the  lords  of  the  Judicial  Com- 
mittee made  the  following  observations  :   "  The  law  of  adoption  owes  its  origin 
to  the  timorous  superstition  of  the  inhabitants  of  India.     That  people  vainly 
imagining  that  by  leaving  male  children  in  this  world  they  secured  themselves 
against  the  torments  of  the  next,  seem  to  have  been  so  anxious  to  obtain  natural 
or  adopted  sons  that  they  have  established  but  imperfect  securities  against  f abri- 
eated  adoptions."^     But  one  should  hesitate  to  accept  an  explanation,  which  asso- 
ciates the  sacred  name  of  religion  with  practices  b^ed  upon  immorality  and  loose- 
ness of  sexual  relation.     There  is  no  system  of  religion  known,  that  countenances 
any  institution  partly  founded  on  adultery,  seduction  and  lust.     The  Hindu 
religion  which  is  moulded  on  asceticism,  and  indtilcates  the  control  of  passions 
and  suppression  of  desires  as  necessary  virtues,  and  s^s  a  high  value  on  female 
chastity  so  as  to  enjoin  single-husbandedness  for  women,  is  least  likely  to  sanction 
the  immoral  usages  relating  to  som^  descriptions  of  sons  recognized  in  ancient 
society.     On  the  contrary,   it  would  appear   on  a  careful   examination  of  the 
Codes,  that  instead  of  favouring  the  institution  of  subsidiary  sons,  the  sages 
disapprove  and  discourage  it  on  religious  g^unds.     This  will  form  the  subject 
of  discourse  in  my  next  lecture,  and  in  which  it  will  be  discussed  at  length. 

The  real  explanation  of  the  origin  of  the^aw  of  subsidiary  sons  seems  to 
be  that  it  is  to  be  traced  to  several  causes  at  work  in  the  infancy  of  society. 
It  was  partly  due  to  the  primitive  notion  of  property  in  a  wife  and  a  child,  to 
the  laxity  of  sexual  relation  prevailing  in  ancient  times,  to  the  selfish  principle 
of  man,  and  to  the  exigencies  of  primitive  society.     When  society  was  young, 

*  Sootrngiin  SntpattjT.  Sabitra  Dje,  2,  Knapp's  reports,  p.  287  ;  (@.  0.)  P  Pundits  Privj 
CounoU  Digest,  Vol.  I,  p.  56. 
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and  before  the  formation  of  a  regular  Goyemment  in  the  modem  sense  of  the  term, 
the  partriarchal  or  the  tribal  form  of  rale  prevailed,  the  latter  being  bat  an.  ex- 
pansion of  the  former.      In  the  patriarchal  form  the  father  was  the  absolnte 
monarch  of  the  family  composed  of  his  wives,  sons  and  slaves.     The  relation 
of  hosband  and  wife,  of  father  and  child,  and  of  master  and  slave  wasmooldedon 
one  common  principle  of  absolate  sabordination  of  the  one  to  the  other.     The 
word  of  the  patriarch  was  the  law  to  be  implicitly  obeyed  by  his  wives,  sons  and 
slaves,   who   were  as  it  were  his  sabjeots.     In  an  agglomeration  of  rival  and 
inimical  families  and  tribes  in  the  ancient  world,  the.secority  of  life  and  pro^ 
perty  and  the  very  existence  of  a  family  depended  on  the  nomber  and  strength 
of  its  members,  and  there  woald  therefore  be  a  natoral  desire  for  an  increase  of 
its   members    and    specially  of  the  ii^ale  members  capable  of  bearing  arms  who 
like  soldiers  rallied    roand  the    patriarchal  chief  at  a  time  of  emergency. 
In  this   state  of    things  the  reason    wonld  not  be  far  to  seek   why  a  wife 
was    considered  as   a    child-producing    machine,    and    great    desire    felt    for 
sons.      When    the    patriarchal    family    expanded    into  a  tribe    composed  k& 
many  families  descended  from  a  common  stock,  or  being  nnited  with  nei^h- 
booring  families  for  mataal   protection  formed  into  a  commonwealth  bonnd 
together  by  a  community  of  interest ;  the   internal  relation  of  the  members 
of  a  family  would  remain  as    before,   while  the  honour  of  a  family  would 
depend  upon  the  number  of  its  male  members  or  fighting  men  whom  it  could 
contribute  for  the  protection  or  advancement  of  the  tribal  interests  at  a  time  of 
need.     The  requirements  of  tke  unsettled  state  of  society  would  raise  the  impor- 
tance of  male  issue,  make  it  a  duty  incumbent  on  each  member  of  the  tribe  to 
secure   sons,  and  confer  sp^ial  honours  on  any  member  possessed  of  a  large 
number  of  male  children.     The  possession  of  three  or  more  children  conferred 
special  advantages  and  h&nours  on  Roman  citizens,  which  induced  them  to  adopt.  ^ 
In  the  Hindu  Codes  there  are  passages  declaring  that  the  possession  of  many  sons 
is  desirable,  but  they  assign  a  spiritual  reason  for  it,  and  so  they  appear  to  have 
invested  an  existing    social  phenomenon  with  a  religious  colouring.*    But  in 
the  BAq-Yeda  which  is  a  collection  of  hymns  and  which  is  the  earliest  record  of 
human  thought,  there  are  references  to  the  relation  of  father  and  son  from 
which  it  may  be  gathered  that  a  son  was  desired  for  secular  advantages  alone. 
The  following  passage  shows  that  a  son  was  considered  the  support  of  his  father 
in  his  old  age  : — "  O  Gods,  a  hundred  autumns  are  indeed  fixed  by  you  as  the 
life  of  man,  within  which  you  have  ordained  old  age  for  our  bodies  wh&n  sans 
become  fathers,  destroy  us  not  before  the  term   of  our  life  expires."^    A  son 

*  Sootrugun  Sutpntty  v.  Sabitra  Dye,  2  Knapp's  Reports,  289. 

»  Atri,— Jibananda  Bhattacharya's  Edition  of  Smritis,  Vol.  I,  page  17  :  Vrihaapati.— Ibid., 
page  646  j  Brihat-Parfoara,  Ibid  Vol.  II,  page  133 }  Likhita,  Ibid.,  p.  376  j  Vishnu,  LXXXV,  67. 
■  I,  90,  9. 
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appears  to  have  been  bonnd  to  render  implicit  obedience  to  the  commands  of  the 
father  as  is  indicated  by  the  following  passage :  "  The  sacrificens  do  without 
delay  obey  the  commands  of  th«  god  of  fire  and  perform  what  is  commanded, 
in  the  same  way  c»  sons  obey  their  father's  commands.^^^ 

The  very  same  cause  that  enhanced  the  value  and  importance  of  sons,  oper- 
ated to  lower  the  position  of  women  in  ancient  times.  For  in  a  state  of  society 
in  which  there  were  constant  feuds  between  different  tribes,  and  the  safety  of 
possessions  of  any  one  of  them  depended  upon  the  strength  and  valour  of  its 
members,  it  is  very  natural  that  persons  possessed  of  those  manly  qualities  must 
hold  the  highest  ranls^and  position,  whilst  those  characterized  by  physical  weakness 
or  bodily  defects  should  be  reduced  to  an  inferior  position.  The  natural  weakness 
of  the  fair  sex,  incapacitating  them  for  the  use  of  arms,  coupled  with  tho- 
fact  that  their  beauty  was  as  much  the  object  of  covetousness  as  any  other  valuable 
property,  would  place  them  in  the  category  of  possessions  that  were  to  be 
guarded  and  protected  from  an  enemy.  The  connections  in  early  times  of 
polygamous  men  with  their  wives  brought  under  their  power  either  by  capture 
or  purchase  from  their  selfish  fathers  can  hardly  be  called  marriages  except  by 
a  stretch  of  language.  The  ill-usage  to  which  women  in  early  times  were  sub- 
jected and  to  which  one  description  of  son  owed  its  origin  shows  forth  in  a. 
clear  light  that  they  were  treated  almost  as  cattle  and  were  not  very  likely  to 
be  attached  to  the  family  of  their  husband.  The  forcible  abduction  or  willing 
elopement  of  women  was  not  uncommon  in  those  unsettled  times,  and  furnished 
the  theme  of  the  two  celebrated  epic  poems,  namely,  the  Bamayana  of  Y41miki 
and  the  Iliad  of  Homer. 

So  high  a  value  was  set  on  the  possession  of  physical  strength  and  prowess, 
that  those  members  of  the  family  that  were  destitute  of  these  qualities  were  con- 
sidered unfit  for  inheritance.  Baudhayana  declares  *the  exclusion  of  women 
from  inheritance,  and  cites  in  support  of  this  position  a  Vedic  text  which  says  : 
"  Women  are  (nirindriyds  or)  devoid  of  valour  and  are  therefore  useless  ajid  incom- 
petent to  inherit."  The  word  nirindriyds  in  this  text  is  generally  rendered  into 
"  devoid  of  senses"  taking  the  word  indriya  in  its  ordinary  modem  meaning 
of  an  organ  of  sense,  but  while  interpreting  a  text  of  Sruti  the  word 
should  be  understood  in  its  Vedic  sense  of  heroism,  prowess  or  valour; 
the  ordinary  rendering  again  does  not  convey  any  definite  meaning.  Mann 
also  attributes  the  inferiority  of  females  to  their  physical  and  intellec- 
tual weakness,  by  saying, — *  The  rule  is  that  women  who  are  devoid  of  heroism 
and  destitute  of  Scriptural  learning  are  useless.'*  Upon  the  very  same  prin- 
ciple was  based  the  exclusion  from  inheritance,  of  persons  bom  blind,  deaf» 
dumb,  or  lame  and  of  one  suffering  from  similar  bodily  disability,  who  were  inca- 

^  Mandala  I,  Sukta  68,  Sik  6.  *  IX,  18. 
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pable  of  performing  the  service  required  of  a  male  member  in  early  times.  To 
a  student  of.  Hindu  law,  it  appears  inexplicable  why  the  law  should  be  so  hard 
upon  those  to  whom  nature  has  been  so  unking.  But  it  must  be  remembered 
that  the  law  by  which  the  Hindus  are  now  governed  is  contained  in  the  ancient 
Codes,  embodying  usages  shaped  by  the  exigencies  of  early  society,  and  is  sub- 
stantially the  same  as  it  was  three  thousand  years  ago,  subject,  however,  to 
changes  and  modifications,  which  are  very  slight  compared  with  the  length  of 
the  period  during  which  they  have  been  b];pught  about. 

The  abject  condition  of  women  in  early  times  fippears  to  be  inconsistent 
with  the  mother's  power  of  selling  or  giving  a  son  in  adoption  which  seems  to 
be  recognized  by  the  definitions  given  by  the  Codes,  of  the  son  bought  and  the 
son  given.  The  Codes,  however,  were  composed  at  an  advanced  stage  of  Hindu 
society  when  the  kingly  form  of  Government  was  thoroughly  established,  and 
these  therefore  might  have  engrafted  on  an  early  institution  a  modification  based 
upon  the  natural  rights  of  a  mother.  We  have  already  seen  that  Yasishtha  re- 
cognised the  competency  of  both  parents  to  give,  sell  or  abandon  a  son,  but  he 
modifies  this  general  rule  by  adding, — *  But  a  woman  shall  neither  give  nor  take 
a  son  except  with  the  assent  of  her  lord.'  The  status  of  women  again  under 
the  Codes  is  that  of  perpetual  pupilage  ;  they  are  to  live  under  the  contzx>l  of 
their  father,  husband  or  their  kinsmen  and  are  declared  unfit  for  independence 
in  any  stage  of  their  life.  A  mother  therefore  could  exercise  the  power  inde- 
pendently only  when  there  was  no  one  to  take  care  of  her. 

The  power  of  a  mother  tp  give  or  sell  a  son  in  adoption,  as  well  as  the 
condition  that  a  man  should  be  destitute  of  both  parents  in  order  to  be  com- 
petent to  give  himself  in  adoption  either  as  a  self -given  son  or  a  son  made, 
appear  to  be  most  anomalous.  *  An  infant  son  must  no  doubt  be  naturally  under 
the  care  of  the  mother  after  the  death  of  the  father,  and  she  therefore  may  give 
her  son  in  adoption,  should  there  be  no  person  to  control  her  action;  but  a  self- 
given  son  and  a  son  made  must  be  adults  at  the  time  of  their  adoption  and  iui 
juris  or  perfectly  independent,  if  their  father  be  dead ;  and,  considering  the 
subordinate  position  of  women  in  early  society,  their  widowed  mother  should, 
instead  of  exercising  any  authority  over  them,  be  placed  under  their  control. 
This  early  usage  of  subjection  of  women  to  their  male  relations,  is  also  recog- 
nized by  Manu,^  Yajnavalkya*  and  other  sages  who  declare  women  to  be  unfit 
for  independence  in  any  period  of  their  life,  and  provide  that  sons  are  the  guar- 
dians of  their  widowed  mothers.  It  is  therefore  difficult  to  understand  the 
reason  why  the  mother's  existence  should  affect  the  right  of  a  man  to  disp  9 
of  himself  in  adoption.  There  are,  however,  passages  in  the  Codes,  laying  dc  i 
that  sons  are  not  independent  when  their  father  is  alive,  nor  are  they  so,  w^    i 

»  V,  148  and  IX,  3.  '  •  I,  86. 
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tiheir  mother  id  liying.  And  Mann  says  that  the  mother  is  entitled  to  reverence 
a  thousand  times  more  than  the  father. '^  These  somewhat  contradictory  rales, 
some  declaring  the  mother's  dependence  on  her  son,  and  others  propounding 
the  son's  dependence  on  the  mother,  may  be  reconciled  by  supposing  that  the 
former  represented  the  existing  usage  and  referred  to  matters  outside  the  pre- 
cincts of  the  family,  while  the  latter  provided  a  moral  or  religious  duty  on  the 
part  of  sons  after  they  have  become  independent  by  the  death  of  the  father  to 
live  under  the  loving  control  of  thc^r  mother,  in  so  far  as  regards  the  internal 
management  of  the  afPairs  pf  the  family.  And  the  rule  laying  down  a  son's  depen- 
dence on  the  mother  appears  to  be  levelled  against  partition  by  brothers  during 
the  mother's  life,  when  their  common  abode  is  ordained  by  the  Hindu  sages  : 
for  nothing  can  wound  the  feelings  of  a  Hindu  widowed  mother  so  much  as  the 
disruption  of  the  joint  family  and  the  separation  of  her  sons  during  her  life. 
It  follows  therefore  that  the  descriptions  given  in  the  Codes  of  a  self-g^ven  son 
and  a  son  made  in  so  far  as  they  require  that  the  sons  should  be  destitute  of 
their  mother,  were  of  later  growth,  and  contemplated  what  should  he  rather 
than  what  tow  the  usage. 

The  joint  family  system  which  has  been  described  as  the  cherished  institution 
of  Hindu  society  is  a  continuation  of  the  ancient  patriarchal  form  of  family  govern- 
ment. It  marks  the  stationary  character  of  Hindu  society,  over  which  ages  have 
passed  away  without  effecting  any  material  changes,  and  it  has  been  well  said  that 
in  India  the  past  is  present,  though  it  must  be  owned  that  it  is  fast  passing  away. 
It  originated  in  natural  relationship,  acquired  an»  artificial  character  in  primi- 
tive times  -by  the  exigencies  of  ancient  society,  and  was  held  together  by  com- 
munity of  interests.  Its  continuance  has  not  beej;!  disturbed  by  those  social, 
religious,  and  political  changes  that  have  caused  the  disruption  of  the  system  in 
other  countries,  where  it  had  once  existed.  In  modem Ikimes  society  is  consider- 
ed to  be  composed  of  individuals  and  the  body  of  laws  governing  it  are  directed 
to  individual  rights,  duties  and  liabilities.  But  the  joint  family  was  the  unit 
of  society  in  ancient  times,  and  has  been  so  in  India  all  along :  and  the  Hindu 
law  in  all  its  branches  is  moulded  to  a  great  extent  by  that  institution.  The 
severity  of  the  patriarchal  Government  has  no  doubt  been  softened  down  to  a 
great  extent  but  its  traces  are  discernible  in  many  rules  of  the  Codes. 

The  Hindu  lawyers,  as  I  have  already  said,  lay  it  down  as  a  religious  duty 
on  the  part  of  sons  to  live  together  as  members  of  a  joint  family  so  long  as 
their  parents  are  alive.  The  continuance  of  the  institution,  therefore,  gained 
support  from  the  Hindu  religion.  It  may  be  interesting  to  notice  here  the  contrast 
between  this  rule  of  Hindu  law  and  the  first  part  of  the  following  precept  in 
the  Bible,  which  says, — Therefore  shall  a  man  leave  his  father  and  mother,  and 

»  II,  145. 
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cleave  unto  his  wife  and  they  shall  be  one  flesh."  The  latter  part,  however,  is 
almost  identical  with  the  following  text  of  the  Hindu  Scripture, — "  They  shall 
be  one  bone  one  flesh  and  one  skin."^  Beligioi^  has  exercised  a  potent  inflnence 
on  the  progress  and  development  of  society,  and  the  family  relation  in  the 
social  structure  of  modem  European  nations  professing  the  Christian  faith,  is 
to  some  extent  at  least  due  to  the  above  precept  of  their  Scriptures. 

I  have  already  told  you  that  a  family  in  ancient  society  wb&  a  small  «tate  by 
itself,  of  which  the  patriarch  was  the  chief  %nd  his  wives,  children  and  slaves  w^ere 
the  subjects.  The  several  meanings  of  the  vrordprajd  shqw  how  the  same  word  con- 
veying one  meaning  in  ancient  times  is  by  analogy  extended^  to  other  things  that 
came  into  existence  in  the  course  of  social  progress.  The  Sanskrit  word  prajd  is 
philologically  the  same  as  the  English  term  progeny,  and  originally  meant  a  de- 
scendant. As  the  relation  subsisting  between  a  father  and  his  children  in  primi- 
tive society,  resembled  the  relation  of  a  king  with  his  subjects  in  later  times,  the 
word  came  ;to  signify  a  subject  of  a  king.  The  subjects  of  an  Indian  king  ha^  to 
pay  an  income-tax  to  him,  and  as  the  majority  of  them  practised  agriculture,  they 
had  to  deliver  a  certain  share  of  the  produce  yielded  by  the  land  cultivated  by  them 
to  officers  appointed  by  the  king  to  collect  the  tax  :  the  payment  of  the  tax  in 
that  way  was  the  distinctive  feature  of  the  relation  between  the  subjects  and 
their  king.  And  when  the  ruling  authority  transferred  its  rights  of  receiving 
the  share  of  produce  to  the  zemindars  subject  to  the  payment  to  Government  of 
a  fixed  revenue,  and  introduced  the  system  of  land  tenures  now  found  in  this 
country,  the  word  prajd  came  t#  mean  any  tenant,  since  the  relation  of  land* 
lord  and  tenant  is  similar  to  the  relation  previously  subsisting  between  the  king 
and  his  subjects,  so  far  as  th^  payment  of  the  tax  which  is  now  called  rent,  is 
concerned.  • 

In  a  patriarchal  family  the  rank  and  position  of  a  son  depended  entirely  on 
the  pleasure  of  the  father,  amongst  the  various  descriptions  of  real  and  subsi- 
diary sons,  and  there  does  not  appear  to  have  been  any  inherent  superiority  in 
any  one  description,  over  another.  All  the  Codes,  however,  agree  in  assigning 
to  the  real  legitimate  son,  the  highest  place  :  but  this  rule  embodying  what  ap- 
pears to  be  quite  natural  in  an  improved  state  of  society,  could  not  be  expected 
to  obtain  in  early  times  when  looseness  of  sexual  morality  prevailed.  A  son 
who  was  agreeable  to  the  father  on  account  of  the  possession  of  virtues  or  for 
other  reasons  would  be  entitled  to  the  first  rank.  Accordingly  we  find  that 
Yisvimitra  conferred  the  position  of  the  eldest  son  on  his  adopted*  son  Sunah- 
sepha  who  was  endowed  with  excellent  qualities.  On  his  proposing  his  inte 
tion  to  his  hundred  sons,  the  fifty  elder  ones  did  not  like  the  idea»  and  we] 
therefore  cursed  and  expatriated  from  the  family.     But  the  younger  Mtj  sai 

^  D&jabhigsk  Ch.  lY,  sect.  II,  para.  14. ' 
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io  their  father, — '^  What  onr  father  tells  ns,  in  that  we  abide ;  we  place  thee 
(Sanahsepha)  before  us  and  follow  thee/'^  and  they  obtained  their  father's  bless- 
ings. • 

There  are  several  stories  and  legends  showing  that  a  capricions  or  whimsical 
father  did  inflict  any  punishment  on  a  son  that  incurred  his  slightest  displeasure. 
We  have  already  referred  to  a  passage  in  the  Rig-Veda  indicating  implicit  obe- 
dience by  sons  to  their  father's  commands.  The  punishment  inflicted  by  Visva- 
mitra  on  his  fifty  sons  who  disapproved  of  his  proposal  to  giro  the  first  rank  to 
his  adopted  son  appears  to  iis  to  be  out  of  all  proportion  to  their  offence.  Nachi« 
keta  displeased  his  father  by  repeating  a  question  to  him  and  was  in  consequence 
condemned  to  severe  punishment.^  Dasaratha  sent  his  son  B^ma  to  exile  for 
fourteen  years,  without  any  fault  on  his  part.  And  Jajati  outcasted  his  sons 
that  refused  to  comply  with  a  certain  request  of  his.  These  instances  are  suffi- 
cient to  show  the  state  of  subjection  in  which  sons  were  placed. 

The  wives,  sons  and  slaves  held  the  same  position  in  relation  to  the  patri- 
arch, and  they  all  laboured  under  the  same  disabilities.  They  could  not  hold 
any  property,  and  whatever  they  earned  by  their  personal  labour  belonged  to 
the  father  of  the  family.  They  themselves  were  in  the  category  of  property 
owned  by  the  father,  and  as  such  could  not  of  course  own  property.  According- 
ly Manu  says :  "  A  wife,  a  son,  and  a  slave  are  devoid  of  property ;  whatever 
they  acquire  becomes  his  whose  they  are."^  The  same  principle  is  found  in 
Roman  law.  The  stringency  of  the  rule,  however,  was  gradually  modified  in 
both  systems  by  recognizing  the  rights  of  a  wife  md  a  son  to  certain  special  kinds 
of  property.  The  son's  position  has  improved  to  a  very  great  extent  under  the 
Mitdkshar&,  while  according  to  the  Ddyabhaga  yrhich  is  unfavourable  to  the 
right  of  sons  ag^nst  their  father,  the  father  is  ehtitled  to  half  of  the  self -ac- 
quisition of  a  son  by  reason  of  his  being  the  father  of  the  acquirer.* 

According  to  the  status  assigned  by  ancient  law  to  a  wife,  a  son,  and  a 
slave,  they  could  have  no  right  as  against  the  husband,  the  father  and  the 
master  respectively.  There  could  therefore  be  no  litigation  between  husband 
and  wife,  between  father  and  son  or  between  master  and  slave.  A  passage  of 
Smriti  cited  in  the  Mitdkshara^  says, — "  Even  when  there  is  a  cause  of  dispute 
between  preceptor  and  pupil,  between  husband  and  wife,  between  father  and 
son,  or  between  master  and  slave,  no  action  is  maintainable "  And  this  is 
quite  consistent  with  the  ancient  law  of  personal  status,  but  it  is  a  pro- 
position which  could  not  be  assented  to  in  its  literal  sense  by  the  Mitakshadi, 
which  has  construed  the  law  laid  down  by  the  sages  in  such  a  way  as  to  confer 
important  rights  on  sons,   and  to  raise  and   improve  the  position  of  women. 

^  Aitareya  BdLhmana,  cited  in  Dattaka-Miinan8&,  I,  12. 

*  Kathopanishad  Asitttio  Society's  Sanskrit  Edition,  p.  77. 

•  VIII,  416.  *  Dayabhiga  Oh.  II,  paras.  66—72.  »  On  Yajnavalkya,  II,  32. 
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Accordingly  it  interprets  tlie  above  passage  as  laying  down  a  role  of  moral 
obligation  intended  to  disoonrage  litigation  between  snch.  persons  that  sbonld  not 
come  as  antagonists  before  a  Court  of  Justice.  » It  appears  that  no  such  Action 
could  be  maintained  at  first,  but  with  the  progress  of  civilization,  it  was  conceded 
that  although  no  such  Action  lay  as  of  right,  the  king  could  be  moved  by  the 
aggrieved  party  to  interfere  and  institute  proceedings  against  the  wrong-doer. 
This  is  somewhat  similar  to  the  interference  by  the  English  Courts  of  Equity 
where  the  Common  law  Courts  failed  to  grant  any  relief.  A  litigation  between  a 
father  and  a  son  is  bo  much  disapproved  by  the  sages  thftt  they  provide  punish- 
ment for  persons  who  instead  of  endeavouring  to  settle  tjie  dispute  amicably, 
agree  to  appear  before  the  Court  as  witnesses  in  the  cause.^  In  the  same  treatise 
is  cited  a  text  of  NArada,  which  says. — "Ifc  is  pronounced  by  those  versed  in 
law  that  an  action  of  one  against  many,  of  women,  and  of  a  slave  shall  not  be 
entertained."  And  this  passage  so  far  as  regards  females  is  construed  to  mean 
that  an  action  by  a  woman  during  her  husband's  life  is  not  maintainable  by 
reason  of  her  dependence  on  the  husband.  It  appears  to  lay  down  a  rule  resem- 
bling one  of  English  law,  in  force  till  lately,  according  to  which  during  coverture 
no  action  could  lie  by  or  against  the  wife  ;  but  the  husband  could  sue  or  be  sued 
instead  of  her. 

A  son  being  incapable  of  holding  property,  it  would  follow  that  he  was 
incompetent  to  perform  the  religious  ceremonies  which  might  be  celebrated  ^ 
considerable  expense.  The  Mit&kshard  School,  however,  contends  that  a  son 
is  bound  by  the  S^stras  to  per^rm  several  ceremonies  during  the  father's  life- 
time, and  upon  that  ground  argues  that  a  son  ought  to  be  admitted  as  a  copar- 
cener of  the  father,  with  respect  to  ancestral  property  :  how  else  is  he  to  obey 
the  dictates  of  the  Sastras  P^  But  having  regard  to  the  principles  of  ancient 
law  and  usage  there  cantA)t  be  any  doubt  that  the  father  of  the  family  alone 
could  perform  the  religious  rites  for  the  benefit  of  his  family.  And  notwithstand- 
ing the  multiplication  in  later  times  of  religious  duties  imposed  on  individuals, 
the  modem  practice  in  joint  families  is  the  same  as  the  old  one.  No  person 
whose  father  is  alive  can  even  now  perform  the  8rddha  ceremonies  which  are 
the  foundation  of  the  doctrine  of  spiritual  benefit,  excepting  the  Yridhi  Sridha 
or  the  auspicious  Sradha  rite  for  prosperity,  which  is  performed  on  the  occasion 
of  an  initiatory  ceremony  of  a  son  or  a  daughter.^ 

I  have  already  observed  that  the  condition  of  a  wife,  a  son,  and  a  slave  in 
ancient  society  was  almost  the  same,  so  far  as  the  authority,  over  tiiem,  of  the 
husband,  father  and  master  respectively,  was  concerned;  and  their  author  y 
was  absolute  and  uncontrolled  by  any  legal  restraint.  But  the  difference  n 
their  condition  would  manifest  itself  upon  the  death  of  the  father  of  the  fan:    f- 

»  Yajnavalkya,  II,  239.  *  Viramitrodaya  Ch.  I,  Sect.  23  j  Translation,  p.    J- 

*  Diyabhaga,  Ch.  XI,  Sect.  YI,  para.  29. 
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On  the  happening  of  that  event  the  sons  became  sui  juris  or  independent  and 
oompetent  to  exercise  a  father's  power  over  his  own  family  an5  dependents. 
There  was  no  change  in  the  condition  of  a  slave,  who  passed  to  the  heir  of 
the  deceased  master,  like  other  property  left  by  him.  As  to  a  wife's  position 
after  the  death  of  the  husband  we  have  already  seen  that  at  first  it  was  similar  to 
that  of  a  slave,  and  she  belonged  to  the  heir  of  her  lord.  There  was  a  gradual 
improvement  in  the  condition  of  women  who  ceased  to  be  considered  in  the  light 
of  property  belonging  to  their  husband.  They  held  a  position  intermediate 
between  those  of  a  free  person  and  of  a  slave ;  they  were  not  entitled  to  indepen- 
dence, but  their  dependence  did  not  bear  resemblance  to  that  of  a  slave.  They 
were  thought  to  be  incapable  of  exercising  discretion  and  therefore  were  like 
minors  placed  under  the  guardianship  of  a  tutor,  with  this  difference  that 
their  minority  never  ceased.  If  they  re-married  after  the  death  of  the  first 
husband,  they  were  placed  under  the  power  of  the  second  husband.  If  they 
did  not  re-marry  they  continued  to  live  under  the  care  and  control  of  their  son  or 
other  male  relation  of  the  husband's  family.^ 

But  although  the  death  of  the  father  of  a  family  rendered  his  sons  com- 
pletely, and  his  wives  to  a  certain  extent,  independent,  yet  the  idea  that  the 
deceased  person  had  dominion  or  proprietory  right  over  his  sons  and  wives 
Borvived  and  is  exemplified  by  the  rules  of  Hindu  law  regarding  the  payment 
of  the  debts  of  a  person  dying  without  leaving  any  property. 

The  personal  liability  of  a  son  or  a  remoter  male  issue  to  pay  the  debts  of 
his  father  or  other  paternal  ancestor  although  the  former  may  not  inherit  any 
property  from  the  latter  is  to  be  attributed  to  the  principle  that  those  on  whom 
the  deceased  exercised  pcUria  potestas  and  dominion  were  like  his  property. 
Y&jnavalkya  declares :  '^  When  the  father  is  remotely  absent  or  dead  or  afflicted 
with  a  lasting  disease  his  debts  are  payable  by  his  sons  and  graiidsons."' 
The  commentators  of  the  Mit&kshar&  School  concur  in  the  conclusion  that  the 
h&bility  of  male  issue  to  discharge  the  debts  of  a  deceased  paternal  ancestor  is 
independent  of  his  inheriting  any  property  from,  or  through,  him.  In  Bombay 
this  rale  of  Hindu  law  was  strictly  enforced  till  an  Act  was  passed  by  the 
Legislature  to  exonerate  a  son  from  his  personal  liability  to  pay  his  ancestral 
debts.* 

There  is  apparently  a  very  curious  rule  of  Hindu  law  according  to  which 
a  man  taking  the  wife  of  another  is  declared  liable  to  pay  the  latter's  debts. 
Thus  Ydjnavalkya  ordains :  '*  Whoever  takes  the  heritage  or  the  wife  of  a 
person  is  liable  to  pay  his  debts."*  While  commenting  on  this  text  the  Mit&k- 
shadi  says  that  a  person  who  takes  under  his  protection  the  recusant  wife  of 
another,  or  takes  the  widow  of  a  deceased  person  is  bound  to  pay  his  debts :  and 

»  Manu,  V,  148  and  IX, « }  Yajnavalkya,  I,  85.       «  II,  50.       •  Bombay  Acst,  VII  of  1866  . 
'  n,  61. 


34       OBiaiN  m  ADOPTioir  and  status  op  sons  and  wiybb  ih  anoibnt  law. 

explains  the  principle  of  €biB  mle  bj  citing  tlie  following  passages  of  law  i-^^'  Ho 
who  takes  the' widow  of  a  man  dying  withoi^t  leaving  any  male  issue  or  any 
property,  shall  be  liable  for  the  debts  of  her  hnsband ;  for  she  is  ordained  his 
property ;  "  and  "  He  who  takes  another's  wife,  takes  his  property."  A  text 
of  K&r8hn4jini,  however,  goes  further  and  directs  that  the  taker  of  the  wife 
is  to  bear  the  expenses  of  the  deceased  hnsband's  funeral  eeremonies ;  it  nma  as 
follows : — -*^  A  son,  a  pnpil,  the  widow,  the  father,  a  brother,  a  danghter-in-law, 
the  preceptor,  one  taking  the  widow,  or  the  heir  shall  perform  the  exeqnial  rite 
and  the  ceremony  of  offering  the  funeral  cake  and  the  libation  of  water  "^  All 
these  rules  studied  in  the  light  of  the  principles  of  early  law  are  perfectly 
intelligible ;  they  are  all  based  on  the  theory  of  property  in  sons  and  wives* 

*  8fe  Nimayasiodha  original  Saaskrit  (Bombay  Edition  of  1888),  page  826. 
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DOCTRINE  OF  SPIRITUAL  BENEPIT  AND  TWELVE 

KINDS  OF  SONS. 

Hindii  Booiety  i^yilised  by  means  of  religioiis  inflnenoe— India  the  kuid  o£  religion.— It  hat  no 
place  in  the  politioal  history  of  the  world.— But  holds  a  prominent  position  in  its  inteHec- 
txuJ  and  relig^oni^  history. — Probable   canses  of  religionsness  of  Indians — Polytheism— 
Ancestor-worship— Its  origin — New  charaoter  given  by  sages  to  ancestor-worship^-Deri- 
ration  of  putra. — Doctrine  of  spiritual  benefit  conferred  by  sons.—  Imtrodaced  for  their 
benefit — Beal  legitimate  son  alone  competent  to  confer  spiritoal  benefit — dnbsidiaiy  sond 
are  not  so. — Mjura, — ^Bandhiyaaa, — ^Yasishiha, — ^Apastamba, — Doctrine  not  the  origin  of, 
bat  inToiked  for  discouraging,  secondary  sons. — Marriage  improyed  by  that  dootrila— 
Approved  forms  religions. — ^Disapproyed  forms  not  so, — Saoredneas  of  marriage— Patni— 
DiyisioBS  of  wives  into  poinds  and  non-potnid — Caste,  form  of  marriage,  virginity  at  the 
time  of  marriage,  non-marriage  with  another  man,  are  conditions  of  patn/— Marriage 
and  fidelity — Early  marriage — Caste  system  and  its  effects  on  Hindu  civilization — £ffect 
of  rulea  of  marriage  on  sonship — Pa^n/ and  real  legitimate  son — ^Division  of  sons  into 
real  or  primary,  and  substitutionary— Earlier  divisions  of  sons  intto  two  groQpe — DSgdda 
and  6ai»dMi— First  stage  of  classification  of  sons — ^Vishnn — ^Vasishtha,  Tijnavalkya — 
Yama — N£rada — Hirita — Devala, — Principles   of  this  division— Second   stage — ^Mann— • 
Baodhlyana — Gautama— This  an  improvement  on    moral   groaads — The    last   stage— 
Yrihaspati — Effect  of  Jodes  on  sonship — Ezplanatioip  of  the  Doctrine  of  spiritual  benefit. 

In  ike  preceding  lecture  I  have  considered  at  some  length  the  nature  and 
diaracter  of  the  early  institutions  of  marriage  and  sonship.  The  eoneeption  hx 
andent  society  of  a  wife,  a  son  and  a  slave  was  moulded  on  one  common  |»iBci* 
pie  of  ahsolttte  subjection.  The  law  of  personal  status  in  the  earliei^  times  con- 
sisted of  a  relation  between  two  persons,  characterized  by  the  exercise  of  vnlimi- 
ted  power  on  the  one  side  and  the  state  of  abject  submission  on  the  other.  The 
proBunent  idea  that  pervaded  the  relation  between  husband  and  wife,  between 
fattier  and  son  and  between  master  and  slave,  was  that  the  one  was  j^laced  under 
the  power  and  dominion  of  another.  The  status  of  the  weaker  sex  was  most 
mwtehed  and  deplorable,  they  were  looked  upon  and  treated  more  like  low^ 
aouaals  than  human  beings.  Marriage  conveyed  no  more  than  the  idea  el  ac- 
furing  doininion  over  a  woman :  and  sexual  morality,  fidelity  or  chastity  did  not 
farm  on  eiement  in  a  marriage  union,  which  again  did  not  carry  with  it  the  idea 
of  pemsiieiice,  and  was  liable  to  be  dissolved  at  the  option  of  the  husband  by  a 
illeor  gift  of  hje  wife.  The  grossness  of  the  usages  to  yrhitk  divers  descriptiOBB 
of  nhsidiavy  sens  owed  their  origin  shows  forth  in  a  dear  light  how  lax  was  the 
maii^fligft  tie»  and  how  loose  the  sexual  morality  in  ancient  society.  The  ludiiiri- 
ted  power  again  whiol^a  man  possessed  to  an  unreasonable  extent  over  his  sons 
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and  wives  was  liable  to  great  abnse.  Implicit  obedience  was  rigorously  exacted 
from  them,  and  any  one  of  them  incnrring  his  slightest  displeasure  was  liable 
to  any  punishment  he  chose  to  inflict,  and  anoint  law  offered  no  protection  to  a 
son  or  a  wife  against  a  whimsical  father  or  a  capricious  husband.  Nor  can  it  be 
expected  that  the  different  kinds  of  sons  belonging  to  a  man  would  be  the  ob- 
ject of  his  love  and  affection,  when  the  foundation  of  that  natural  safeguard 
was  wanting  in  most  descriptions  of  sons.  The  loving  control  which  a  Hindu 
father  even  now  exercises  over  his  adult  sons,  and  which  is  willingly  and  cheer- 
fully submitted  to,  was  not  possible  in  the  old  times  when  the  state  of  the  fami- 
ly relation  was  of  a  different  kind.  These  early  usages  wer^  felt  as  great  evils 
when  society  advanced  in  civilization.  The  Hindu  sages  set  themselves  the  task 
of  improving  society  by  inculcating  rules  of  higher  and  purer  conduct,  calculated 
to  suppress  the  laxity  of  marriage  union,  the  looseness  of  sexual  morality,  the 
institution  of  subsidiary  sons,  and  the  improper  exercise  of  pcUria  potestae.  They 
endeavoured  to  impart  a  sacred  character  to  marriage,  to  impress  the  importance 
of  female  chastity,  to  discourrage  the  system  of  affiliation,  and  to  ameliorate  the 
condition  of  sons  and  wives ;  and  in  order  to  accomplish  these  objects  they  had 
recourse  to  the  influence  of  religion,  which  formed  the  chief,  if  not  the  sole, 
instrument  by  means  of  which  Hindu  society  was  civilized. 

The  civilization  amongst  the  Hindus  took  entirely  a  religious  direction ; 
and  India  may  very  appropriately  be  called  the  land  of  religion.    Hero  all  con- 
ceivable systems  of  theological  doctrines  arose  and  are  still  prevalent,  ranging 
from  polytheism  to  monotheishi  and  from  the  S&nkhya  atheism  to  the  Yen- 
dantik  pantheism.    Although  there  is  very  great  divergence  between  the  dif- 
ferent systems  of  religious  philosophy,  as  regards  many  important  matters  main- 
tained by  them,  yet  there  are  certain  cardinal  points  which  are  common  to  them  all 
and  which  constitute  the  principles  of  Hindu  religion.     They  are,  the  eternity  of  the 
human  soul;  its  metemsychosis  or  continued  deaths  and  births  without  in- 
terruption, or  the  assumption  of  different  bodies  mundane  or  celestial  one  after 
another ;  the  Adrishta  or  that  invisible  double  force  the  result  of  its  virtuous  or 
vicious  deeds  in  the  past  period  of  its  existence  in  the  various  forms,  influencing 
the  condition  of  its  present  and  future  existence ;  and  the  moksha  or  liberation  of 
the  soul,  or  its  deliverance  from  the  necessity  that  ties  it  to  a  body  of  one  form  or 
other,  which  forms  the  awmryum  honum  or  the  end  of  man,  and  on  the  attainment 
of  which  the  soul  enters  into  a  permanent  state  of  beatitude.    The  summum  banum 
of  the  Hindus,  is  founded  upon  the  assumption  that  there  cannot  be  perfect  and  w 
mixed  happiness  in  any  form  of  existence  in  which  the  soul  is  imprisoned  in  t] 
tabernacle  of  a  body  though  it  be  a  heavenly  one.    The  theory  o£  Adrishta  or  tl 
invisible  dual  force,  the  effect  of  a  man's  own  deeds  in  the  past,  determining  ti 
condition  of  his  present  lif  e,  explains  the  inequality  in  the  condition  of  men ;  axi 
the  belief  in  it  is  calculated  to  make  one  contented  with*  his  present  state,  hxr 
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oyer  miserable  it  may  be,  though  at  the  same  time  it  is  likely  to  produce  in- 
actiyity,  and  discourage  attempts  to  better  one's  own  condition  in  this  life. 

These  principles  are  so  widely  disseminated  in  Hindu  society  that  every 
Hindu  whatever  his  position  in  life  may  be,  has  his  mind  thoroughly  imbued 
with  them  especially  with  the  idea  of  the  Ad/riskta,  The  operation  of  these  doc- 
trines has  created  a  patient  and  enduring  state  of  mind  which  calmly  and  cheer- 
fully bears  the  ills  which  flesh  is  heir  to.  They  have  at  the  same  time  produced 
a  spirit  of  apathy  and  helplessness  that  would  not  stir  to  adopt  means  for  avoid- 
ing preventible  evils.  To*  foreigners  it  appears  utterly  inexplicable  how  the 
poorest  classes  of  Hiifdus  living  amidst  pinching  poverty  could  be  so  cheerful  as 
they  are ;  not  knowing  that  their  buoyant  spirit  is  due  to  the  belief  in  the 
truths  of  religion.  The  sense  of  individual  responsibility,  and  the  belief  that 
the  present  life  is  transient  and  is  but  a  point  in  an  infinite  line  of  existence 
have  diverted  the  Hindu  mind  from  exertion  to  improve  his  condition  and  from 
combined  action  for  the  purpose  of  common  good  in  this  world,  of  which  each 
parson  thinks  himself  to  be  but  a  temporary  sojourner.  The  Hindus  let  things 
take  their  own  course,  and  they  themselves  sit  idle  like  mere  lookers  on.  The  high- 
est spiritual  development  of  man  according  to  Hindu  religion,  being  the  with- 
drawal of  the  mind  from  external  objects  and  pleasures,  the  attainment  of 
worldly  prosperity  would  be  inconsistent  with  the  religious  spirit  of  Hindus.  Such 
a  people  is  not  likely  to  attain  political  greatness,  and  there  is  no  regular  political 
bistory  of  this  country.  The  Hindus  therefore  have  no  place  in  the  political  history 
of  the  world.  But  it  should  be  observed  that  progress  in  religion  and  attainment 
of  political  greatness  are  somewhat  opposed  to  each  other.    Political  greatness 

• 

which  means  the  aggrandisement  of  one  nation  at  t}i&  expense  of  another,  cannot 
be  achieved  except  by  infringing  the  3rules  of  religion.  « Religious  teaching  may 
coittribute  to  make  a  people  politically  powerful.  But  the  political  creed  must 
necessarily  be  to  a  great  extent  dissociated  from  religion.  The  political  greatness 
or  degradation  of  a  people  therefore  is  no  test  for  judging  the  truth  or  falsity  of  its 
religion.  The  political  degradation  of  the  Hindus  may  be  due  to  their  following 
the  dictates  of  their  religion  in  practice,  but  it  is  most  unreasonable  to  assert 
this  as  proving  the  Hindu  religion  to  be  false.  There  cannot  be  any  doubt  that 
if  the  Christian  nations  of  modem  Europe  be  real  followers  of  Christ,  their  poli* 
tical  greatness  would  vanish  in  no  time,  and  they  would  very  soon  be  placed  in  the 
same  position  with  the  Hindus ;  for  warlike  habits  are  equally  opposed  to  the 
s;    it  of  Christianity. 

Although  the  Indians  have  no  place  in  the  political  history  of  the  world, 
;  they  hold  i^  prominent  position  in  its  intellectual  and  religious  history* 
I  dctly  or  indirectly  India  has  given  religion  to  the  greatest  portion  of  man« 
t  d.  The  Buddhistic  faith  which  originated  in  India  and  the  founder  of  which 
V    I  a  Kshatriya  prince,  is  professed  by  far  the  greater  portion  of  Asiatic  na« 
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tioiu.  Christianity  and  EUndniain  appear  to  faaye  fiome  eloae  ooBneotkn  witk  eaoh 
other,  in  so  ^ar  as  their  teachings  bearing  on  praotioal  duties  are  ooooemed. 
Self-control,  self-sacrifice,  meekness,  sympathy^  altmismand  contentment  axe 
virtues  taught  by  both  systems.  The  theological  doctrine  of  the  Trinity  appeaxs  to 
be  similar,  if  not  the  same,  in  both  systems.  The  allnsicm  in  the  Bible  that 
eastern  sages  went  to  visit  Christ  at  His  birth  may  be  taken  to  indicate  soma  sort 
of  connection  with  Hindu  Togis  or  saints.  There  is  so  striking  a  resemblance 
in  some  points  relating  to  the  birth  and  early  life  of  the  Indian  Krishna  and  of 
Christ  that  some  writers  go  so  far  as  to  trace  the  (xngin  of  Christianity  to  India^ 
It  may,  however,  be  fairly  argued  that  Christianity  owes  tdirectly  or  indirectly 
some  of  its  doctrines  to  Hinduism.  There  is  one  pointy  however,  in  which  the 
two  syst^ns  are  at  divergence ;  the  Christian  doctrine  of  equality  of  men  has  to 
a  great  extent  contributed  to  the  greatness  of  the  modem  European  nationa, 
whilst  the  caste-system  which  at  its  inception  had  a  very  useful  bearing  on  the 
civilization  of  Hindu  society,  but  which  was  converted  into  a  hereditary  ioBtitu- 
tion  by  the  selfish  policy  of  the  Brahmanas,  had  a  blighting  effect  on  Hindu 
society,  although  it  created  virtues  (^  necessity  amongst  the  lower  classes. 

It  is  difficult  to  ascertain  the  cause  or  causes  that  have  given  a  religious  di- 
rection to  the  Hindu  civilization.     Several  causes  seem  to  have  operated  in  di- 
verting the  Hindu  mind  from  the  study  of  nature  and  its  powers^  which  has  re- 
sulted in  the  discovery  of  the  truths  of  modem  science,  and  led  to  those 
wonderful  inventions  that  have  promoted  human  happiness  to  a  marvellous  ex- 
tent.   It  may  be  that  the  foH^ty  of  the  Indian  soil  yielding  in  abundance  the 
necessaries  of  life  with  the  application  of  the  slightest  labour,  coupled  with  the 
enervating  influence  of  the  tlimate,  rendered  active  and  enterprising  pursuits 
unnecessary,  unsuitable  ^nd  disagreeable,  and  made  the  Hindu  mind  more  sub- 
jective and  contemplative.    Or  it  may  be  that  the  gorgeous  aspect  in  which  nature 
presented  itself  in  its  loftiest  mountains,  its  mighty  rivers,  its  exuberant  vegetable 
products,  it  variegated  animal  kingdom,  and  its  bright  firmament,  overawed 
the  mind  and  excited  the  imagination  which  accounted  t(x  all  the  wonderful 
natural  phenomena  by  ascribing  tiiem  to  the  direct  agency  of  supernatural 
beings.    Or  it  may  be  the  supremacy  of  the  Brahmanical  class  originally  com^ 
poeed  of  the  learned  Hindu  families  who  made  religion  their  profession  and  learn- 
ing their  monopoly,  from  which  the  other  classes  were  practically  excluded,  and 
who  also  succeeded  in  establishing  themselves  as  the  head  of  the  Hindu  community 
and  holding  a  rank  superior  to  that  of  even  the  king  and  royal  caste,  holdi 
in  fact,  the  same  position  in  India,  as  the  Pope  did  at  one  time  in  Europe  whoi 
commands  were  obeyed  even  by  the  kings,  that  conduced  to  the  religious  tenden 
et  the  Hindu  society.    Whatever  might  be  the  cause,  the  fact  is  that  the  Hint 
yySrii^  wBS  occupied  With  idcas  relating  to  the  past  and  the  future  exiatenee  < 
man;  and  the  present,  however,  was  attended  to  in  i^  lesser  degree  as  beii 
meiely  the  connecting  link  between  the  two. 
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Religion  is  an  inherent  parfc  of  hnman  natnre,  and  the  earliest  yearning  of 
the  human  heart  manifested  itself  in  polytheism  or  the  worship  of  numerous 
deities  supposed  to  preside  over  Ihe  different  regions  of  the  uniyerse  and  to 
gorem  the  elements  and  the  natural  phenomena.  The  Big^Veda,  which  is  the 
earliest  monument  of  human  thought  is  a  collection  of  hymns  addressed  to 
the  deities  such  as  have  been  described  above,  that  were  chanted  at  the  time 
ol  their  worship.  They  were  worshipped  with  ceremonies  such  as  could 
be  conceived  for  honouring  a  guest  of  the  highest  respectability.  The  choicest 
Ihings  that  were  regarded  as  delicious  were  oollecte<]^  and  set  apart  for 
offering  to  the  god^.  The  Homa  ceremony  consists  in  offering  to  the  holy 
fire  the  clarified  butter  so  much  prized  by  the  Hindus.  The  fire,  the  most 
potent  natural  agency  known  to  the  ancients,  was  worshipped  by  all  the  nations 
of  antiquity.  It  was  the  emblem  of  life  and  power,  and  was  believed  by  the 
Hindus  to  be  the  mouth-piece  of  all  the  gods.  The  custom  of  maintaining  fire 
continually  burning  in  one's  house  was  observed  by  the  Hindus  as  well  as  by 
the  Bomans.  It  did  perhaps  owe  its  origin  to  the  ignorance  of  any  prompt 
method  of  making  &ce  at  one's  pleasure.  It  should,  however,  be  observed  that 
there  is  no  indication  of  idolatry  in  the  Big-Yeda,  but  the  deities  worshipped 
were  all  invisible  beings. 

Like  the  invisible  gods  the  invisible  souls  or  spirits  of  departed  ancestors 
were  also  worshipped  with  similar  ceremonies.    The  idea  of  an  immortal  spirit 
residing  in  the  human  body  was  conceived  by  the  Hindus  from  the  earliest  times. 
The  origin  of  the  idea  may  be  traced,  specially  by  a  materialist,  to  the  same 
state  of  mind  that  explained  every  sustained  action  by  ascribing  it  to  the  direct 
agency  of  some  invisible  spirit,  the  human  soul  being  as  it  were  the  presidii^  deity 
of  the  body.    And  later  on,  the  idea  was  extended  to  the  animal  and  vegetable 
world,  more  definitely  when  the  doctrine  of  the  transmigration  of  souls  aix>Be. 
The  state  of  the  human  soul  after  the  dissolution  by  death  of  the  bond  that  oon* 
fined  it  in  the  material  body  was  determined  by  its  virtuous  or  vicious  conduct 
in  Hfe.    The  Tnanes  of  departed  ancestors  that  were  distinguished  by  their  vir- 
tuous deeds  were  associated  with  gods  in  heaven,  and  were  themselves  capable 
of  doing  good  or  evil.    The  sacrifice  in  honour  of  the  deceased  ancestors  was  per- 
formed, not  for  the  purpose  of  conferring  any  benefits  on  them,  but  with  the 
object  of  invoking  their  grace.     The  origin  of  ancestor-worship  is  to  be  traced 
to  the  same  hope  and  fear  that  induced  the  ancient  people  to  perform  sacrifices 
in  honour  of  the  gods.     To  propitiate  them  in  case  of  suffering  any  evil,  or  to 
mdnce  them  to  confer  prosperity  in  this  life  was  the  motive  for  worshipping  the 
gods  as  well  as  the  pitris  or  the  spirits  of  departed  ancestors. 

The  fifteenth  hymn  in  the  tenth  Mandala  of  the  Big-Veda,  addressed  to  the 
p^ifis  or  the  spirits  of  departed  ancestors,  used  to  be  chanted  at  a  sacrifice  for 
(Kmomring  the  manes  of 'ancestors.    It  shows  that  the  ancestor-worship  was  made 
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not  with  the  object  of  conferring  any  spiritual  benefit  on  them  but  with  a  view 
to  invoke  their  aid  and  protection.  This  hymn  classifies  the  ancestors  into 
three  ranks,  namely,  good,  indifferent,  and  bad  according  to  the  nature  of  their 
conduct  in  this  world,  and  discloses  that  the  condition  of  departed  spirits  in  ihe 
next  world  is  determined  by  their  own  merits  and  demerits,  being  the  effects  of 
their  virtuous  or  vicious  actions  in  this  world ;  and  those  ancestors  only  who 
were  virtuous  in  this  life  are  associated  with  the  gods  in  heaven.     A  few  extracts 

■ 

trom  this  hymn  may  be  cited  here  to  illustrate  what  is  said  above. 

"  May  the  superior,  mediocre  and  inferior  pitria  being  kind  to  us  accept  the 
bumt-ofEering.  They  are  unlike  the  wild  dogs,  and  knowing  our  preparation 
for  the  sacrifice  have  come  to  protect  our  lives ;  may  they  protect  us  when  in- 
voked. 

"  I  offer  now  my  salutation  to  the  pitria  who  have  departed  to  the  pitrUoka 
or  the  heavenly  region  for  the  manes^  either  long  since  or  latelyi  and  who  are 
situated  in  the  terrestrial  sphere  or  are  with  the  fortunate  beings  (gods). 

"  I  feel  that  the  pitris  well  aware  of  my  reverence  are  come,  and  I  have  got 
the  means  of  completing  the  sacrifice  without  any  impediment :  may  the  pitris 
who  are  come  and  seated  on  the  kusa  grass  partake  of  the  soma  juice  and  the 
svadiha  or  sacrificial  food. 

"  0  pitria  seated  on  the  kusa  grass !  grant  us  your  protection ;  I  have  px^ 
pared  these  offerings  for  you,  enjoy  them  :  may  you  come  and  give  your  happy 
protection,  grant  us  prosperity  and  make  us  sinless. 

''  These  agreeable  sacrificial  objects  are  spread  on  the  kusa;  may  the  kind 
pitria  that  are  invited  come  and  hear  the  prayers  recited  here  and  praise  (or  ap- 
prove of)  them :  may  they  protect  us. 

"  0  pitria  !  you  all  sitting  to  the  south  by  placing  your  knees  on  the  earth 
praise  highly  this  sacrifice.  We  are  mortals  and  if  we  be  guilty  of  any  fault,  de- 
stroy us  not  for  it. 

"  Ccmie,  0  god  of  fire !  with  thousands  of  those  ancient  and  later  fathers 
seated  in  the  solar  region  and  adorers  of  gods,  who  are  true,  who  are  eaters  of 
oblations  and  drinkers  of  libations,  and  who  are  received  into  the  same  chariot 
with  Indra  and  the  gods. 

"  Do  thou  0  self-resplendent  god  of  fire !  along  with  those  (fathers)  who 
whether  they  have  undergone  cremation  or  not,  are  gladdened  in  heaven,  by  our 
oblation — grant  us  this  (higher)  vitality  and  a  body  according  to  our  desires." 
The  thirty-fifth  hymn  of  the  seventh  mandala  is  addressed  to  all  the  go^ 
and  includes  the  departed   ancestors.    The  fourth  hemistich  of  the    twelf; 
stanza  runs  thus,  '*  May  the  pitria  or  the  departed  ancestors  be  favourable  to  oi 
prosperity  in  our  invocations."    The  fourth  stanza  of  the  fifty-second  hymn  of  t) 
sixth  Mandala  says, — "May  the  rising  dawn  protect  me;  may  the  swellin 
rivers  protect  me;  may  the  firm  mountains  protect  me  ^  may  thejn^mpreseo 
at  the  sacrifice  for  gods,  protect  me." 
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The  departed  ancestors,  however,  could  more  easily  be  propitiated  than  the 
gods  ;  their  descendants  were  supposed  to  have  a  claim  upon  their  aid  and  pro- 
tection. Thus  the  first  hemistich  of  the  third  Bik  of  the  one  hundred  and  sixth 
hymn  of  the  first  Mandala  says, — "  May  the  fathers,  who  may  be  easily  invoked, 
protect  us." 

These  passages  are  sufficient  to  show  that  the  ancestor- worship  did  not 
owe  its  origin  to  the  belief  that  it  is  conducive  to  the  spiritual  benefit  of  the 
souls  of  the  departed  ancestors,  but  it  was  done  by  the  worshipper  with  the  ob- 
ject of  securing  his  own  .prosperity,  by  favour  of  the  departed  ancestors  pro- 
pitiated by  the  ceremony. 

The  ceremonial  of  ancestor- worship  observed  at  the  present  day,  also  leads  to 
the  same  conclusion.^  The  person  performing  the  ceremony,  no  doubt,  is  to  make, 
according  to  the  ritual,  a  formal  declaration  in  modern  Sanskrit,  that  he  celebrates 
ifc,  being  desirous  of  endless  heavenly  happiness  of  his  ancestors,  but  the  tenor  of 
the  whole  ceremony  and  the  Vedik  prayers  recited  in  the  course  of  the  ritual 
show  that  the  object  is  not  so  much  to  benefit  the  ancestors  as  to  propitiate  them 
and  to  induce  them  to  become  favorable  to  the  worshipper  and  grant  him  pros- 
perity. I  may  here  give  as  an  instance  one  of  the  prayers : — '*  May  our  ancestors 
who  are  merciful  and  who  were  consumed  by  fire  (on  the  funeral  pyre)  come 
here  by  the  roads  frequented  by  gods,  and  may  they  being  gladdened  by  the 
sacrificial  food  in  this  sacrifice  praise  it  and  protect  us."^ 

But  it  should  be  observed  here  that  the  word  pUri  or  father  used  in  the  Big* 
Veda  to  designate  objects  of  worship,  has  received  a  novel  interpretation  from 
commentators,  which  is  at  variance  with  its  ordinary  meaning  and  is  inconsistent 
with  the  natural  interpretation  of  the  passages  of  the  Big-Yeda  in  which  it 
occurs.  In  later  works  dealing  with  creation,  pitris  or  fathers  are  represented 
as  being  an  order  of  demigods  created  by  God  before  the  creation  of  man.^  This 
order  of  beings  is  subdivided  into  three  classes,  namely,  Yasa,  Budra  and  Aditya ; 
and  the  word  *  fathers '  is  interpreted  to  refer  to  these  beings.  Manu  says  that 
the  order  of  beings  called  pitris  that  are  the  progenitors  of  the  Brihmanas  are 
named  Agnidagdh^,  Anagnidagdhas,  Kavyas,  Yahrisadas,  Agnisvattas  and 
Saumyis.*  But  you  will  find  that  these  words  are  employed  in  the  Yedas  to 
describe  the  departed  ancestors,  and  do  not  indicate  that  they  are  names 
of  a  different  order  of  beings.  The  reason  for  putting  su^h  a  construction  appears 
to  be  that  the  ordinary  natural  meaning  of  the  word  pitri  in  the  hymns  referred 
to  would  be  opposed  to,  and  inconsistent  with,  the  theory  of  the  divine  origin 

^  See  Parvana  Srdddha  in  the  Bdlhrnana-SarvasTa  and  the  Sarra-Sat-Earma-PaddhAti. 

•  White  Yajnr  Veda,  Ch.  XIX,  Kandikd,  68. 

*  Taittirija  Brihmana  ii,  3,  8,  1  $  Mann  i,  87 ;  iii,  199—201 1  YiBhna.Pur&na,  Bk.  i,  Ch.  V , 
28,  33  and  34 ;  Vaya-Purdna,  Oh.  IX,  12—15. 

«  Mann  iii,  199. 
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of  the  Yedas,  according  to  which  the  scriptures  cannot  be  supposed  to  contain  a 
hymn  addresSed  to  the  spirits  of  departed  men. 

The  usage  of  ancestor-worship,  however,  served  a  very  important  purpose 
in  the  hands  of  the  Hindu  lawgivers  who  impressed  upon  it  a  new  charactei* 
with  the  object  of  improving  the  relation  between  the  sexes,  and  raising  the 
condition  of  sons  and  wives  whose  position  in  early  times  was  no  better  than 
the  condition  of  slaves.  The  authors  of  the  Hindu  Codes  extol  the  possession  of 
male  issue  as  a  means  of  pei'petuating  one's  name  in  this  world  and  attaining 
heavenly  happiness  in  the  next.  They  have  thrust  into  prominence  the  capa- 
city of  a  son,  specially  of  a  real  legitimate  son,  to  confer  spiritual  benefits  upon 
his  father  and  other  ancestors  by  means  of  the  ceremony  of  ancestor- worship. 
But  there  are  many  passages  in  the  Yedas  showing  that  the  soul  of  a  deceased 
person  attains  heaven  and  is  ranked  with  the  gods,  by  dint  of  its  own  merit. 
That  any  ceremony  performed  by  a  son  or  other  descendant  conduces  to  the 
spiritual  benefit  of  his  deceased  ancestors — ^is  a  later  idea  conceived  and  taught 
for  the  benefit  of  sons  and  probably  of  the  priestly  class.  These  lawgivers, 
however,  admit  the  Vedic  principle  upon  an  extension  of  which  the  doctrine  of 
transmigration  of  souls  is  based  :  and  they  represent  the  state  of  liberation  or 
Tnoksha  as  being  the  highest  human  aspiration  to  be  attained  by  one's  own 
virtuous  conduct  independently  of  any  spiritual  service  that  may  be  rendered 
by  a  son.  But  that  state  of  spiritual  development  could  be  attained  by  those 
only  that  are  masters  of  religious  learning,  and  are  averse  to  the  pleasures 
of  the  world,  and  capable  of  restraining  the  passions  and  suppressing 
the  desires,  that  are  the  springs  of  human  action,  and  sources  of  misery. 
As  for  the  generality  of  the  people  wedded  to  the  pleasures  of  the  world,  these 
sages  prescribe  different  duties  suitable  to  the  capacity  of  the  various  classes, 
and  as  a  reward  for  discharging  them,  they  hold  out  hopes  of  heavenly  happi- 
ness which  is  quite  different  from  the  permanent  beatitude  set  forth  as  the 
highest  spiritual  aim  to  be  aspired  to  by  mankind. 

With  a  view  to  fortify  the  doctrine  of  a  son's  capacity  to  confer  spiritual 
benefits  upon  his  father,  some  of  the  sages  have  given  the  derivation  of  the 
word  putra  or  son  in  such  a  way  as  to  show  that  its  etymological  meaning  is 
"  the  deliverer  from  the  infernal  region  called  ^m^."  Thus  Manu*-  and  Vishnu^ 
say, — since  a  son  delivers  (^^%)  his  father  from  the  hell  called  put,  therefore 
he  is  named  put-tra  by  the  Self-existent  himself.  But  it  should  be  observed 
that  tho  word  throughout  the  Rig-Yeda,  is  spelt  as  putra  and  not  puttra ;  p«'^. 
its  Yedic  etymology  and  meaning  appear  to  be  different  from  those  adopted  . 
these  later  lawgivers.  What  is  common  in  both  is  that  a  son  is  a  person  w  • 
aids  and  assists  ;  but  according  to  the  former  he  does  so  in  a  secular  point      : 

»  Manu  IX,  138.  «  Vishnu  XV,  44. 
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view,  whereas,  agreeably  to  the  latter,  in  a  spiritual  sense.  Yaska  the  first 
Sanskrit  lexicographer  whose  authority  is  often  cited  by  Sayana  the  cele- 
brated commentator  of  the  Vedas,  in  support  of  his  exposition  of  the  text, 
gives  both  the  meanings  in  a  modified  form.  He  says  "  A  putra  is  one  that 
aids  much,  or  assists  in  old  age,  or  delivers  from  the  hell  called  ^w."  It  should  be 
noticed  that,  although  the  last  meaning  given  by  Yaska  is  similar  to  that  given 
by  the  two  sages,  yet  it  is  consisteiit  with  the  Vedic  spelling  of  the  word.  I 
have  not  met  with  any  passage  in  the  Rig- Veda  in  which  the  word  putra  has 
been  used  in  the  sense  of  deliverer  from  the  infernal  region. 

This  fanciful  deaivation  of  the  word  putra  is  put  forward  to  show  that  a 
sou  is  necessary  for  the  purpose  of  securing  against  the  torments  of  the  infernal 
region.  It  is  further  represented  that  a  Brahmana  is  born  a  debtor  to  three 
classes  of  beings  :  to  the  rishis  or  propounders  of  the  Shasters,  for  the  study  of 
them  J  to  the  gods,  for  the  performance  of  sacrifice ;  and  to  his  ancestors,  for 
offspring.  And  he  is  absolved  from  these  debts  who  has  a  son,  has  performed 
sacrifices  and  has  studied  the  sacred  literature.^  Mann  says :  '*  When  a  j)erson  has 
discharged  his  obligation  to  the  sages,  to  the  manes,  and  to  the  gods,  let  him 
apply  his  mind  to  final  beatitude  ;  but  low  shall  he  fall,  who  presumes  to  seek 
beatitude,  without  having  paid  these  debts.  After  he  has  read  the  Vedas  in  the 
form  prescribed  by  law,  has  legally  begotten  a  son,  and  has  performed  sacrifices 
to  the  best  of  his  power,  he  may  then  apply  his  heart  to  eternal  bliss  ;  but  if  a 
Brahmana  have  not  read  the  Veda«,  if  he  have  not  begotten  a  son,  and  if  he 
have  not  performed  sacrifice,  yet  shall  aim  at  final  beatitude,  he  shall  sink  to  a 
place  of  degradation."^  But  this  is  iDconsistent  with  what  the  same  sage  has 
propounded  in  another  place,  namely,  that  thousands  of  life-long  students  lead- 
ing a  life  of  celibacy  have  attained  to  heaven  without  leaving  any  aon.^ 

The  condition  of  absolute  dependence  in  this  world,  of  a  son  upon  his  father 
was  sought  by  the  sages  to  be  ameliorated  by  fostering  the  belief  of  absolute 
dependence  of  a  father  upon  his  son  in  the  next,  for  spiritual  pur})oses.  A  son  not 
only  saves  his  father's  soul  from  falling  into  a  region  of  torment,  but  also  en- 
ables it  to  attain  blissful  regions  of  heaven.  A  passage  of  Sruti  cited  in  the 
Dattaka-Mimansa,  says  :  "  Heaven  awaits  not  one  who  has  no  male  issue."  Manu 
declares  :  "  By  a  son  a  man  conquers  the  heavenly  regions,  by  a  son's  son  he 
secures  the  enjoyment  of  them  for  an  endless  period,  and  by  a  son's  grandson 
he  reaches  the  solar  abode."*  So  Yajnavalkya  says  :  "  Because  sons,  grandsons 
a***^  great-grandsons  are  the  means  of  continuation  of  lineage,  and  of  attainment 
0  heaven ;  therefore  wives  should  be  espoused  and  should  be  guarded  well."^ 
T   » have  already  seen  that  the  obligation  to  pay  the  debts  of  ancestors,  due  to 

*  Dat.  Mim.  1.  5.  *  Mann  VI,  35—87.  •  Manu  V,  159. 

♦  Manu  IX,  137.  »  Yajnavalkya  I,  78. 
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creditors  devolves  on  male  issue.  Failure  to.  pay  one's  debts  is  followed  by  a 
degraded  condition  in  the  next  world.  A  man  who  does  not  repay  his  debts  is 
declared  liable  to  be  bom  after  death  in  his  creditor's  house,  as  a  slave,  a  ser- 
vant, a  woman,  or  a  quadruped.^  But  he  is  exonerated  from  this  liability  if  he 
has  male  issue.  Thus  Yasishtha  declares  :  "  If  a  father  sees  the  face  of  a  son 
bom  and  living,  he  devolves  his  debts  on  him  and  obtains  immortality ;  it  is 
ordained  in  the  Sruti,  Endless  are  the  heavenly  regions  of  those  having  sons, 
heaven  awaits  not  one  who  has  no  male  issue."* 

Most  of  the  above  texts,  laudatory  of  the  celestial  bliss  derived  from  the 
male  issue,  and  cited  by  modem  commentators  in  supporUof  the  theory  of  the 
obligation  to  adopt,  appear  on  a  careful  study  to  refer  to  the  aurasa  or  real 
legitimate  son  alone.  While  other  passages  from  the  generality  of  their  lan- 
guage may  apply  to  all  descriptions  of  sons,  real  or  subsidiary,  without  any  dis- 
tinction. The  legitimately  begotten  son,  however,  holds  the  highest  place  as 
regards  the  capacity  for  conferring  spiritual  benefit.  When  defining  the 
real  legitimate  son,  Manu  declares  that  he  is  the  first  in  rank.^  It  is  de- 
clared that  a  father  is  entitled  to  heaven  by  the  birth  of  a  son,  and  all  the  reli- 
gious ceremonies  put  together  are  not  equal  in  a  spiritual  point  of  view  to 
the  sixteenth  part  of  the  efficacy  of  the  birth  of  an  eldest  son.*  The  begotten 
son  is  further  represented  as  the  father's  own  self  reproduced  in  the  shape  of  a 
son.  Thus  a  passage  of  the  Veda  says  : — "  Thou  art  sprung  from  every  limb  ; 
thou  art  produced  from  the  heart ;  thou  art  indeed  my  own  self  denominated 
son  :  may  thou  live  an  hundred  autumns."^  So  Manu  says :  "  The  son  of  a  man 
is  even  himself."  And  he  further  declares, — The  husband  becomes  himself  an 
embryo  in  the  womb  of  his  wife  and  is  bom  a  second  time  here  below  :  the  wife 
is  therefore  called  genetrix  (Jdyd)  because  by  her  he  is  bom  again.^  And 
Apastamba  is  not  satisfied  by  relying  on  the  authority  of  the  revelation  alone 
to  establish  the  identity  of  a  father  and  a  son,  but  he  also  invokes  the  profane 
authority  of  perception,  thus, — Now  it  can  also  be  perceived  by  the  senses  that 
the  father  is  reproduced  in  the  son ;  for  their  likeness  is  even  visible,  only  their 
bodies  are  different.  With  a  view  to  improve  the  condition  of  the  real  legiti- 
mate sons,  the  sages  gave  prominence  to  these  ideas  which  were  calculated  to 
produce  a  moral  check  to  the  arbitrary  and  capricious  exercise  by  a  father  of 
his  power  own  his  sons. 

Having  set  forth  the  new  ideas  of  sonship,  likely  to  induce  fathers  to  be 
kindly  and  favourably  disposed  towards  the  begotten  sons,  the  Hindu  law- 
givers did  with  a  view  to  further  strengthen  their  position,  discourage  ad(  • 
tion  by  men  having  real  legitimate  sons  in  existence.     Thus  Atri  says  thai    k 

*  Vrihaflpati,  1  Dig.  p.  228  (Madras  Edition).  •  XVII,  1  and  2.        •  Mann  IX,  1     i. 

«  Sankha  and  Likhita  cited  in  Dayabhaga  XI,  1, 31.     *  Dat.  Mim.  YII,  7.    *  Mann  IX,  8 
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sabstitnte  of  a  son  should  be  made  only  by  a  sonless  man  in  any  of  the  modes 
of  adoption,  for  the  sake  of  the  funeral  cake,  the  libation  of  water,  and  the 
exeqnial  rites.^  So  a  passage  attributed  to  Mann  declares  that  a  son  should  be 
adopted  by  a  man  destitute  of  male  issue,  in  any  one  of  the  modes,  for  the 
sake  of  the  funeral  cake,  the  libations  and  exeqnial  rites,  as  well  as  for  the 
celebrity  of  his  name.*  These  passa^ges  are  intended  to  disapprove  of  an  adop- 
tion by  a  person  having  a  primary  son  in  existence.  It  should  be  observed  that 
these  texts  do  not  refer  to  secondary  sons  by  operation  of  law. 

The  above  passages  of  Atri  and  Mann  referring  to  the  performance  of  re- 
ligious rites,  as  the  treason  for  adoption  show  that  the  sons  by  adoption,  also 
are  capable  of  conferring  spiritual  benefit  by  performing  those  ceremonies. 
So  Manu  in  another  passage  declares, — Sages  pronounce  these  eleven  sons  begin- 
ning with  the  appointed  wife's  son,  as  described  above,  to  be  substitutes  of  the 
real  legitimate  son,  for  the  sake  of  preventing  the  failure  of  obsequies.^ 

But  Manu  appears  to  be  inconsistent  on  the  subject  of  the  capacity  of 
secondary  sons  to  confer  spiritual  benefit.  For,  although  in  the  above  text  he 
appears  to  declare  them  competent  to  perform  the  exequial  rites,  he  goes  on 
to  imply  that  they  are  of  no  spiritual  benefit  whatever  to  their  legal  fathers, 
thus, — "  Though  in  dealing  with  the  subject  of  sons,  those  produced  from  the 
manhood  of  others  have  been  enumerated  in  the  category  of  sons,  they  belong 
in  truth  to  their  progenitor  and  to  no  other.*  Again  while  commencing  the 
subject  of  'sonship,  he  observes,  "  They  consider  the  male  issue  of  a  woman  as 
the  son  of  her  lord ;  but  on  the  subject  of  that  lord  a  two-fold  revelation  is 
mentioned ;  one  giving  that  name  to  the  real  procreator  of  the  child,  and  the 
other  applying  it  to  the  married  possessor  of  the  woman.^'*  These  two  texts  taken 
together  show  the  author's  own  opinion  to  be  in  favour  of  the  former  view. 
In  another  passage  the  sage  clearly  intimates  the  vaiSty  of  the  desire  to  secure 
spiritual  benefit  by  means  of  subsidiary  sons,  in  these  words  : — "  Such  advantage 
as  a  man  would  gain  who  should  attempt  to  pass  deep  water  in  a  raft  made  of 
woven  reeds,  that  father  obtains  who  seeks  to  pass  the  gloom  of  death,  leaving 
only  contemptible,  (i.  e.,  substitutionary)  sons."* 

So  Baudhiyana  having  described  thirteen  kinds  of  sons,  and  their  right  of 
inheritance  and  competency  for  performing  the  Sr^ddha  ceremonies,  concludes 
the  subject  of  sonship  by  quoting  a  conversation  showing  the  spiritual  inefficacy 
of  sons  begotten  by  other  men,  thus : — "  Aupajandhani  said,  among  these  different 
kinds  of  sons  the  real  legitimate  son  alone  is  entitled  to  inherit ;  now,  0  Janaka  ! 
I  jealously  watch  my  wives,  though  I  did  not  do  it  formerly ;  for  they  declare 
it  revealed  that  in  the  court  of  the  god  of  death  a  son  is  regarded  as  belonging 

*  Dat.  Mim.  I,  3.  •  Dat.  Mim.  I,  9.  •  IX,  180 ;  Dat.  Mim.  T,  33. 

*  Mana  IX,  181.  *  Mana  IX,  32.  •  Mann  IX,  161. 
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to  the  begetter  :  the  owner  of  the  seed  carries  ofE  the  spiritual  benefit  derived 
from  a  son,  after  death  in  the  hall  of  the  god  that  dispenses  rewards  and  punish- 
ments to  souls  of  deceased  men.  Therefore,  they  carefully  protect  their  wives, 
fearing  the  birth  of  a  son  from  the  seed  of  strangers  :  carefully  watch  the 
procreation  of  your  offspring  lest  strange  seed  falls  on  your  soil.  After  death 
the  son  belongs  to  the  begetter ;  through  carelessness  a  husband  makes  the 
procreation  of  a  son  useless."^ 

Likewise  Vasishtha  introduces  the  subject  of  sonship  with  passages  extolling' 
the  spiritual  capacity  of  a  begotten  son,  and  then  adds  the  following  observa- 
tions : — There  is  a  dispute  among  the  wise ;  some  say,  thai^  a  son  belongs  to  his 
mother's  husband,  while  others  say,  that  he  belongs  to  the  begetter.  With 
respect  to  this,  they  quote  also  on  both  sides  verses  of  revelation  like  the  follow- 
ing :  (one  side  cites)  "  If  one  man's  bull  were  to  beget  a  hundred  calves  on 
another  man's  cows,  they  would  belong  to  the  owner  of  the  cows  ;  in  vain  would 
the  bull  have  spent  his  strength  "  :  while  others  quote  "  Carefully  watch  the  pro- 
creation of  your  offspring,  lest  strangers  sow  seed  on  your  soil ;  in  the  next 
world  the  son  belongs  to  the  begetter ;  by  carelessness  a  husband  makes  the 
possession  of  offspring  in  vain."^ 

Apastamba's  views  are  entirely  against  the  usage  of  secondary  sons,  who  are 
not  even  described  by  him.  He  defines  the  real  legitimate  son,  and  then  declares 
it  sinful  for  a  man  to  approach  a  woman  w^ho  had  been  married  before,  or  was 
not  legally  married  to  him,  and  so  the  sage  intimates  it  sinful  to  have  a  son  by 
a  twice-married  woman.  He  next  proceeds  to  establish  the  uselessness  of  having 
sons  by  an  appointed  or  adulterous  wife  or  daughter,  by  citing  a  text  of  the 
Brahmana  and  a  verse  from  the  Vedas  declaring  that  a  son  belongs  to  the 
begetter  in  the  next  world.  He  then  goes  on  to  say  that  the  an^sient  practice 
of  having  secondary  sons  *being  opposed  to  religious  duty  should  not  be  followed. 
And  lastly,  he  says  that  the  gift  or  sale  of  a  son  is  not  recognized,^  evidently 
with  a  view  to  disapprove  of  the  sons  by  adoption.  In  another  part  of  his  work 
he  refers  to  the  appointment  of  the  wife  to  raise  issue,  and  lays  down  a  re- 
striction in  respect  of  it,  which  I  have  already  mentioned,  but  he  censures  the 
custom  as  sinful  by  reason  of  the  transgression  of  the  marriage  vow,  and 
concludes  thus, — The  reward  in  the  next  world  resulting  from  observing  the  re- 
strictions imposed  by  law  is  preferable  to  offspring  obtained  in  this  manner  (by 
means  of  niyogd).^  Thus  he  condemns  the  ancient  usage  relating  to  the 
secondary  sons  entirely  on  religious  grounds,  but  it  must  not  be  supposed  fro*** 

»  Baudhayana  II,  2,  3,  33—35  j— XIV  Sacred  Books  of  the  East,  p.  229. 
«  Vasishtha  XVII,  8—9  ;— XIV  Sacred  Books  of  the  East,  p.  84. 
«  Apastamba  II,  6,  13  ; — II  Sacred  Books  of  the  East,  pp.  129 — 131. 
*  Apastamba  II,  10,  27,  1—7  j— II  Sacred  Books  of  the  East,  p.  164. 
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his  omission  to  describe  the  subsidiary  sons  and  his  condemnation  of  the  usage, 
that  it  was  not  in  full  force  in  his  time ;  since  the  manner  of  his  writing  proves 
that  it  did  exist,  but  was  felt  to  be  a  great  evil,  and  sought  to  be  removed  by 
means  of  the  influence  of  religion. 

There  cannot  be  any  doubt  left  on  the  mind  of  a  reader  after  perusing  the 
above  passages,  that  the  doctrine  of  spiritual  benefit,  instead  of  being  the 
foundation  of  the  institution  of  subsidiary  sons,  was  on  the  contrary  invoked 
for  the  very  purpose  of  suppressing  it  by  declaring  these  sons  to  be  useless  to 
their  temporal  fathers  in  a  spiritual  point  of  view.  Ten  out  of  the  twelve 
descriptions  of  sons  ^re  begotten  by  others,  and  their  natural,  and  not  the  legal, 
fathers  are  represented  to  reap  the  spiritual  benefit  that  can  be  derived  from  a 
Bon.  These  somewhat  contradictory  passages,  no  doubt,  render  the  Hindu  sages 
liable  to  the  accusation  of  being  inconsistent.  But  we  must  bear  in  mind  the 
actual  state  of  Hindu  society  as  disclosed  by  these  texts,  at  the  time  when  the 
lawgivers  flourished,  as  well  as  the  difficulty  of  social  reformation,  in  order 
to  rightly  understand  and  appreciate  the  course  of  policy  adopted  by  them.  The 
abject  condition  of  sons,  and  the  revolting  practices  upon  which  the  institution 
of  subsidiary  sons  was  founded,  were  the  two  great  evils,  for  which  the  sages 
set  themselves  to  provide  a  remedy.  The  ancient  practices  relating  to  sonship 
were  deep-rooted  and  wide-spread  in  Hindu  society,  and  could  not  be  suppressed 
at  once.  The  twelve  descriptions  of  sons,  therefore,  could  not  but  be  recognized 
by  the  sages,  but  at  the  same  time  an  altogether  different  direction  was  given  to 
the  hankering  aft^r  sons  by  introducing  and  thrusting  into  prominence  the 
doctrine  of  spiritual  benefit  derived  from  a  son.  The  real  legitimate  son,  how- 
ever, is  pronounced  in  unambiguous  language,  to  be  competent  to  render  spiri- 
tual service  to  his  father.  But  as  regards  the  capacity  of  the  subsidiary  sons 
there  are  a  few  texts  couched  in  dubious  words  expresi^ng  their  competence  to 
perfonn  the  exequial  rites  which  may  or  may  not  be  conducive  to  the  celestial 
bliss  of  their  legal  fathers.  The  objects,  the  sages  had  in  view  were  to  dis- 
courage and  suppress  the  institution  of  subsidiary  sons,  and  at  the  ^ame  time 
to  ameliorate  the  condition  of  such  sons  who  existed  and  must  continue  to. 
exist  until  gradually  suppressed  under  the  influence  of  the  new  ideas  pro- 
mulgated by  the  Codes. 

The  existence  of  the  custom  of  adoption  amongst  the  Jainas  and  other  Hindu 
dissenters  who  have  not  adopted  the  Brahmanical  view  of  the  importance  of  sons 
for  spiritual  purposes,  and  do  not  perform  the  Sraddha  ceremonies  that  form  the 
f  ndation  of  the  spiritual  benefit  conferred  by  sons,  proves  beyond  all  doubt 
t  t  the  usage  of  adoption  did  not  owe  its  origin  to  the  religious  belief  that  a 
e      is  necessary  for  the  salvation  of  man. 

The  doctrine  of  spiritual  benefit  derivable  from  real  legitimate  sons  was 
1    >  chief  instrument  by  means  of  which  the  Hindu  lawgivers  sought  to  effect 
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social  reforms.  They  invoked  the  aid  of  that  principle  for  the  purpose  of 
improving  the  institution  of  marriage,  the  prevalent  forms  of  which  were 
most  reprehensible.  They  describe  eight  forms  of  marriage,  but  they  condemn 
those  that  are  repugnant  to  refined  feelings  and  cultivated  minds,  and  declare 
the  issue  of  such  marriages  to  be  far  less  competent  to  confer  spiritual  benefits 
than  the  offspring  of  the  approved  forms.  Manu  and  Baudhdyana  declare  that 
the  quality  of  the  offspring  depends  on  the  quality  of  the  marriage  rites.^  And 
Manu^  and  Ydjnavalkya^  say  that  a  son  bom  of  a  wife  married  in  the  Brahma 
form  redeems  from  sin,  by  means  of  religious  acts  performed  by  him,  ten 
ancestors,  ten  descendants  and  himself ;  a* son  bom  of  a  wi|p  by  Daiva  marriage 
redeems  seven  generations  in  the  higher  ajid  seven  in  the  lower  degrees  ;  one 
begotten  on  a  wife  espoused  in  the  Prajdpatya  form,  six  generations  in  the 
ascending  and  six  in  the  descending  line ;  and  in  the  Arsha  form,  three  ances- 
tors and  three  descendants.  The  Arsha  form  in  which  a  bull  and  a  cow  were 
presented  to  the  bride's  father  appears  to  have  been  a  traditional  reHc  of  an 
ancient  practice  according  to  which  the  bride's  price  consisted  in  a  certain 
number  of  cattle ;  and  the  bull  and  cow  given,  were  looked  upon  more  as  cus- 
tomary presents  than  as  the  bride's  price.  Manu  appears  to  view  it  in  that  lights 
and  declares  that  if  they  are  accepted  by  the  father  as  the  bride's  price,  he  be- 
comes guilty  of  the  sin  of  selling  a  child.* 

The  remaining  four  forms  of  marriage,  namely,  the  Asura,  BAkshasa, 
Gandharva  and  Pais4cha  are  disapproved  and  condemned  by  the  Bishis,  and 
the  issue  of  these  marriages  are  declared  to  become  devoid  of  intellectual  and 
moral  perfection.^  Of  these  forms  the  three  last  were  exceptional  and  rare :  the 
marriage  by  capture  is  not  probable  in  a  settled  state  of  society,  and  might  be 
then  possible  only  in  the  case  of  the  reigning  princes  of  the  small  states  into 
which  India  was  divided ;  while  the  Gandharva  and  the  Paisacha  were  recog- 
nized by  the  lawgivers  as  forms  of  marriage,  rather  with  a  view  to  preserve  the 
chastity  of  the  damsels  concerned,  than  to  declare  them  lawful  ways  of  forming 
marriage  union.  But  the  purer  form  alone  of  the  G^dharva  marriage  appears 
to  be  recognized  by  the  sages,  and  is  not  quite  disapproved,  but  declared  lawful 
for  the  warrior  class  only.^  The  Asura,  however  was,  as  I  have  already  told 
you,  the  most  prevalent  form  of  marriage  in  early  times,  the  characteristic  of 
which  is  the  extreme  selfishness  of  the  bride's  father  or  other  relation,  who,  in 
disposing  of  her  in  marriage  is  influenced  by  no  other  consideration  than  the 
amount  of  the  bride's  price,  and  sell  her  to  the  highest  bidder.  The  Rishis 
condemn  this  reprehensible  practice  on  spiritual  grounds  :  one  who,  throu'  i 
avarice,  takes  a  gratuity,  however  small,  for  giving  his  daughter  in  marriage,    3 

*■  Mann  III,  42  ;  Baudhiyana,  XIV  Saored  Books  of  the  East,  p.  207. 

•  Manu  III,  37  and  38.  •  Y^jnavalkya  I,  58  and  59.  ♦  Mann  III,  53. 

*  Mann  III,  41.  •  Mann  III,  24. 
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declared  to  be  a  seller  of  his  ofFspring,^  that  is  to  say,  guilty  of  a  sin  of  the 
third  degree.*  Bandhayana^  disapproves  of  it  in  these  words  : — Now  they  quote 
also  the  following  verse, — '  It  is  declared  that  a  female  who  has  been  purchased 
for  money  is  not  a  patni  or  lawful  wife ;  she  cannot  associate  at  sacrifices  in 
honour  of  gods  or  ancestors ;  the  sages  pronounce  her  a  female  slave.'  You  will 
observe  that  the  purport  of  this  passage  is  that  a  son  begotten  on  such  a  wife 
cannot  be  an  aurasa  son,  and  therefore  cannot  be  useful  in  a  spiritual  point 
of  view. 

I  may  here  remark  in  passing  that  with  a  view  to  induce  people  to  contract 
marriages  in  the  approved  forms,  tliB  sages  declare  that  the  stridhana  of  a 
woman  dying  without  leaving  any  issue  of  her  body  passes  to  the  husband,  if 
she  was  espoused  in  the  approved  forms  ;  but  to  her  relations,  if  her  marriage 
took  place  in  a  reprehended  form. 

We  have  already  considered  what  the  nature  of  the  union  between  the 
sexes  was  in  early  times ;  such  unions  can  hardly  be  called  marriages.  The 
rishis  taught  a  higher  conception  of  marriage  and  impressed  a  sacred  charac- 
ter on  the  connubial  tie,  and  in  doing  so,  they  relied  upon  the  theory  of  the 
importance  of  a  son  for  spiritual  purposes.  It  is  not  for  the  gratification  of  the 
senses  that  marriage  is  to  be  contracted,  but  it  is  considered  a  sacrament  neces- 
sary for  the  spiritual  development  of  man.  A  man  is  enjoined  to  enter  into 
the  married  life  for  the  purpose  of  having  a  son,  and  a  wife  is  represented  to  be 
an  indispensable  associate  for  the  performance  of  religious  ceremonies.  In  early 
times,  women  anyhow  brought  under  the  control  of  a  man,  became  his  wives  ; 
but  a  distinction  appears  to  have  naturally  grown  up  amongst  them  ;  some  were 
called  patni  and  the  rest  were  expressed  by  words  that  mean  either  a  wife  or  a 
concubine  or  a  woman  under  the  protection  of  a  man.  The  master  of  the  house 
was  called  the  griha-pati  and  the  mistress  of  the  house  seems  to  have  been 
designated  the  grihorpatni  or  shortly  the  patni.  The  most  favourite  and  trusted 
wife,  or  one  who  was  the  daughter  of  an  influential  man,  was  likely  to  hold  that 
position.  The  word  painiy  which  originally  signified  a  wife  holding  the  highest 
rank  in  the  family,  came  to  be  understood  in  a  difEerent  sense,  and  was  employed  to 
designate  wives  espoused  in  the  approved  forms  of  marriage.  Its  etymology  also 
was  made  consistent  with  the  religious  principle  upon  which  the  Rishis  based  the 
marriage  union.  Thus  P£nini,*  the  most  authoritative  grammarian  of  the  Sant 
skrit  language,  says,  that  the  word  patni  or  wife  is  derived  from  the  word  pati 
(  husband  (literally  protector)  and  implies  connection  with  sacrifices,  so  that 
I  I  participates  in  the  fniits  of  the  religious  ceremonies  performed  by  him. 
'   le  patni  or  wife,  according  to  the  rishis,  is  a  partner  not  only  in  this  life  but 

'  Manu,  III,  61.  ■  XIV,  Sacred  Books  of  tho  East,  p.  207. 

>  Mann,  XI,  62  and  67  *  Panini,  4.  I.  35. 
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also  in  the  next  world.  The  union  between  a  husband  and  a  wife  is  not  a 
connection  f(5r  secular  purposes  alone,  but  it  is  a  sacred  tie  that  subsists  in  the 
next  world  and  is  not  severed  by  the  death  of  either  of  them. 

The  division  of  the  wives  of  a  man  into  those  that  are  patnis  and  those 
that  are  not  so,  and  the  exposition  of  the  principles   of  this  classification,  given 
by  the  commentators  throw  considerable  light  on  the  character  of  the  legisla- 
tion of  the  rishis,  and  the  policy  pursued  by  them.     It  has   also  an  important 
bearing  on  the  definition  of  an  aurasa  son.     The  distinction  between  pain w  and 
non-patnts  is  considered  by  the  commentaries  while  dealing  with  the  subject  of 
the  widow's  succession  to   the  husband's  estate.     Thus,  th%  D^yabhaga^  cites  a 
number  of  conflicting  texts,  some  of  which   give  the  first  place  to  the  widow  in 
the  order  of  succession  to  the  estate  of  a  person  dying  without  leaving  any  male 
issue,  while  others  either  do  not  at  all  recognize   her  heritable  right  or  assign 
to   her  an  inferior  position ;  and  reconciles  them  by  dividing  the  wives  into 
patnis  and  non-patnis  ;*  of  these  the  former,  are  held  entitled  to  inherit,  and 
the   latter  only  to  maintenance    but   not   to   heritage.     The   author,  however, 
doM  not  furnish  us  with  the  principle  upon  which  the  distinction  taken  by  him 
is  based,  nor  does  he  tell  us  what  constitutes  a  paint.     From  what  is  remarked 
by  him  in  the  preceding  passage   of  his   book,    it   appears   that   a   wife  of  the 
same  caste  with  the  husband  is,  and  in  her  default  one  belonging  to  the  next  in- 
ferior caste  becomes,  B.patni ;  but  a  w^fe  that  belongs  to  a  still  lower  tribe  is  not 
and  cannot  be  a  patni.     Thus  he  points  to  the  caste  as  one  ground  of  distinction. 

The  Mitakshara^  and  the  Viramitrodaya*  define  patni  to  be  a  wife  married 
in  lawful  wedlock  implying  connection  with  religious  rites  ;  and  they  rely  upon 
Panini's  aphorism  in  support  of  this  definition.  The  Viramitrodaya  goes  on 
and  cites  the  text  of  Baudhdyana  declaring  that  a  wife  married  in  the  Asura 
form  does  not  become  a  paini  and  is  not  entitled  to  associate  with  the  husband 
in  performing  religious  rites ;  and  the  conclusion  deduced  by  the  author  fix>m 
this  text  is,  that  wives  married  in  the  disapproved  forms  of  marriage  cannot 
inherit  in  competition  with  a  patni  or  a  wife  married  in  the  Brahma  or  other 
approved  form.**  The  author  of  the  Smriti-Chandrika  entertains  a  similar  view, 
and  observes  that  a  wife  espoused  in  the  A'sura  or  the  like  culpable  form  is  not 
a  patni  and  is  not  entitled  to  inherit  her  husband's  estate.^ 

In  order  that  a  married  woman  may  be  a  patni,  it  is  fuHhor  necessary  that 
she  should  be  a  virgin  at  the  time  of  her  marriage  ;  but  if  she  was  defiled  by 
intercourse  with  a  man  before  marriage,  she  becomes,  on  being  esp^iused  a  punar- 
hlnt  or  thrice-married  woman,  and  cannot  therefore  attain  the  rank»of  -a  paint. 
Thus  Yajnavalkya  enjoins  a  man  to  marry  a  damsel  who  is  an-anya-purvikdm^  i.  c, 

»  Ch.  XI,  Sect.  1.  *  Ch.  XI,  Section  1,  para.  48.  ■  Ch.  II,  Sect.  1,  para.  5. 

*  Translation,  p.  132  *  Translation,  p,  132.  *^  Widow's  SnccesBion. 
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not  defiled  by  connection  with  man  :^  later  on  he  explains  what  (anya-purvdm) 
*  defiled  by  connection  with  man  '  means,  in  these  w^ords, — "  A  girl  remarried, 
though  her  first  marriage  was  not  consummated,  as  well  as  a  girl  deflowered  be- 
fore marriage,  are  called  Punarbhd  or  twice-married ;  and  a  woman  who  leaving 
her  husband  goes  over  to  another  man  through  lust  is  called  a  svairini.''^  The 
Mitakshara  explains  this  passage  thus,  "  Anya-purva  or  '  defiled  by  connection 
with  man  *  is  of  two  kinds,  namely,  Punarbhu  and  Svai7-i7ii.  Punarbhii  again  is 
of  two  descriptions,  namely,  deflowered  and  unde-flowered.  Of  these  the  de- 
flowered is  one  defiled  by  intercourse  with  man ;  and  undeflowered  is  one  defiled 
by  a  previous  marriage  ceremony,  though  she  be  a  virgin."  Similarly  Yasishtha 
declares, — "  A  man  should  espouse  a  girl  of  the  same  caste,  who  is  younger  in 
age,  and  who  has  not  been  defiled  by  intercourse  with  man."  It  may  no  doubt 
seem  from  the  expressions  anya-purva  and  para-purva  used  by  the  sages  and  the 
eommentators,  which  may  be  rendered  into  *  having  connection  with  another 
man  or  a  stranger,'  that  a  woman  on  her  marriage  becomes  punarhhil  or  twice- 
married,  if  she  has  previously  to  her  marriage  been  seduced  by  a  man  other 
than  the  husband ;  but  that  if  the.  seducer  himself  espouses  her,  she  does  not 
come  under  the  category  of  punarhhii.  This  distinction,  however,  does  not  appear 
to  be  recognised  by  the  rishis,  and  in  fact  it  would  be  opposed  to  the  policy  of 
their  legislation.  For  Narada  ordains  that  a  man  defiling  an  unmarried  girl 
who  has  not  attained  puberty  should  be  punished  with  the  cutting  off  of  his 
two  fingers,  or  with  death  and  confiscation  of  his  entire  property  if  she  be- 
longs to  a  superior  caste ;  but  one  having  intercourse  with  a  damsel  who  was 
forward  through  lust,  must  marry  her  by  giving  her  ornaments.^  So  Sankha 
and  Likhita  declare  that  if  the  caste  be  the  same,  the  seducer  must  espouse 
the  deflowered  damsel  on  payment  of  double  the  bride's  price  and  orna- 
ments.* Likewise  Manu  says  that  the  seducer  of  a  girl,  must,  if  her  father 
consents,  give  the  bride's  price,  and  adds  Kulluka  Bhatta,  marry  her.^  The 
author  of  the  Vivada-Ratnakara,  after  citing  these  texts  observes,  that  the 
seducer  should  espouse  her  as  in  the  Asura  form  by  giving  double  stridhana  to  the 
damsel,  and  twice  the  bride's  price  to  her  relations.®  This  shows  that  tho 
marriage  of  such  a  girl  cannot  take  place  in  any  of  tho  approved  forms,  for 
in  them  a  virgin  is  given  by  the  father  or  any  other  relation  to  the  bride- 
groom for  the  purpose  of  making  her  his  wife.  Such  a  gift  is  impossible  in  a 
case  where  the  damsel  has  already  made  a  gift   of  herself  and   ceased   to  be  a 

»  YijnavalkyR,  I,  52. 
■  Yajnavalkya,  I,  67. 

•  Narada-Smriti,  Twelfth  Topic,  verses  71  and  72,  Asiatic  Society's  Edition,  p.  182. 

*  Cited  in  Vivada-Batnakara,  Asiatic  Society's  Sanskrit  Edition,  p.  402. 

*  Manu,  VIII,  366. 

•  Asiatic  Society's  Sanskrit  Edition,  p.  403. 
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virgin.  ^  The  only  form  in  w^hich  she  could  be  the  wife  of  her  seducer  is  similar 
to  the  Asura-form  in  which  the  bride  is  purchased ;  but  it  must  be  inferior  even 
to  the  Asura  form.  It  appears,  therefore,  to  be  the  view  of  the  sa^es  that  a 
married  woman  in  order  to  be  ranked  as  patni  must  be  a  virgin  at  the  time  of  her 
marriage.  Manu  appears  to  express  the  same  view  in  another  connection,  thus, 
— "  In  all  castes  they  and  they  only  who  are  bom,  in  direct  order,  of  patnU  equal 
in  class  and  virgins  at  the  time  of  marriage  are  to  be  considered  as  the  same 
in  caste  with  their  fathers."* 

From  what  has  already  been  said  it  appears  that  in  order  that  a  married 
woman  may  be  a  patni  it  is  also  necessary  that  she  was  n^t  previously  married 
by  another  man.     The  mere   circumstance  of  a  woman  passing  through  the 
marriage  ceremony  or  even  a  part  of  it  constitutes  her  a  punarWm  or  twice- 
married  woman,  although  the  marriage  was  not  or  could  not  be  consummated. 
Thus    Baudhayana  cited    in    the    Parasara-Madhava,^   says : — **  lPunc^hhu$  or 
twice-married  women  are  of  seven  descriptions,  namely,  one  verbally  betrothed, 
one  mentally  betrothed,  one  given  before  the  nuptial  fire,  one  who  has  passed 
through  the  seven  steps,  one  whose  marriage  has  been  consummated,  one  who 
has  conceived,  and  one  who  has  given  birth  to  a  child  :  espousing  such  a  woman, 
a  man  neither  gets  issue  nor  gains  the  religious  object."     It  may  appear  un- 
reasonable to  include  in  the  category  of  punarhhu,  damsels  who  are  merely  be- 
trothed, and  those  whose  marriage  is  not  consummated.     But  it  should  be  ob- 
served that  the  ideal  which  the  rishis  introduced  and  approved  of  was,   that  a 
woman  should  not  have  or  think  of  having,  one  husband  after  another :  they 
recognized  the  paunarhhava  son,  and  the  re-marriage  of  women,  but  they  recom- 
mended single-husbandedness  for  women  as  the  most  virtuous  course  for  them 
to  adopt,  which  secures  them  the  most  blissful  regions  in  the  next  world.     Thus 
Manu  declares  the  duties  of  women,  conducive  to  their  spiritual  benefit : — ^^  Him, 
to  whom  her  father  has  given  her,  or  her  brother  with  the  father's  assent,  let 
her  dutifully  serve,  while  he  lives ;  and,  when  he  dies,  let  her  never  become 
unfaithful  to  him.      Though  inobservant  of  approved  usages  or  attached  to 
another  woman,  or  devoid  of  good  qualities,  yet  a  husband  must  constantly  be 
revered  as  a  god  by  a  chaste  wife.     Neither  sacrifice,  nor  religious  rite,  nor 
fasting  is  allowed  to  women  apart  from  their  husbands ;  it  is  only  by  faithfully 
serving  her  lord  that  she  attains  happiness  in  heaven.     A  faithful  wife  who 
wishes  to  attain  in  heaven  the  mansion  of  her  husband,  must  not  do  anything 
disagreeable  to  him,  be  he  living  or  dead :  let  her  emaciate  her  body,  by  livi- 
voluntarily  on  pure  flowers,  roots,  and  fruit ;  but  let  her  not,  when  her  lord 
deceased,  even  pronounce  the  name  of  another  man :  let  her  continue  till   dea* 

>  See  Golebrooke'8  note  to  Mit&kBhar&  1,  11, 19.  *  Asiatic  Society's  Edition,  p.  4< 

>  Mann,  X,  6. 
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forgiving  all  injuries,  avoiding  every  sensual  pleasure,  practising  ansterities  and 
longing  for  that  incomparable  religious  merit  attained  by  such  women  as  are 
devoted  to  a  single  husband.  Many  thousands  of  Brdhmanas  who  were  lifelong 
students,  observing  celibacy,  have  ascended  to  heaven  without  leaving  issue  in 
their  fomilies ;  like  these  life-long  students  a  chaste  widow,  leading  a  life  of 
austerities  after  the  death  of  her  husband  ascends  to  heaven,  though  she  leave 
no  sou :  but  a  widow,  who,  frona  a  wish  to  bear  children  becomes  unfaithful  to 
her  deceased  lord  (by  marrying  again,)  brings  disgrace  on  herself  here  below,  and 
shall  be  excluded  from  her  husband's  mansion  in  heaven."^  What  was  thus  re- 
commended by  Manu»and  other  rishis  has  gradually  been  adopted  by  Hindu 
society,  and  the  re-marriage  of  widows  has  become  exceptional  and  confined  to 
the  lowest  classes,  notwithstanding  the  passing  of  an  Enactment  legalizing  their 
marriage.  It  is  very  difficult  to  pronounce  an  opinion  upon  the  utility  or  other- 
wise of  this  custom  of  Hindu  society ;  all  social  problems  are  most  complicated 
and  admit  of  no  easy  solution.  Apart  from  its  salutary  effects  on  society,  the 
custom  discouraging  the  remarriage  of  widows,  seems  most  equitable  to  the  fair 
sex,  for  according  to  it  every  one  of  them  is  once  provided  with  a  husband, 
and  none  of  them  die  a  spinster  at  an  old  age  ;  and  the  form  which  the  widow- 
marriage  controversy  assumes  is  one  between  widows  and  grown  up  spinsters, 
the  number  of  females  being  larger  than  that  of  males. 

The  looseness  of  the  marriage  union  and  the  laxity  of  the  sexual  morality,  that 
prevailed  in  early  times  were  the  evils  which  the  rishis  endeavoured  to  suppress. 
They  imparted  a  sacred  character  to  marriage,  which  is  according  to  them  the  last 
of  the  sacraments  for  the  twice-bom  men  and  the  only  one  for  the  Sudras  and 
women ;  and  they  prescribed  elaborate  religious  ceremonies  for  effecting  a  marri- 
age union,  which  are  calculated  to  make  an  indelible  impression  upon  the  mind  as 
to  the  importance,  solemnity  and  indissolubility  of  the  nuptial  tie.  They  set  a  very 
high  value  on  female  chastity,  and  there  cannot  be  any  doubt  that  the  happiness 
of  home  entirely  depends  upon  it.  Even  in  modem  jurisprudence  the  wife's 
faithfulness  to  the  husband  is  valued  more  than  the  husband's  fidelity  towards 
the  wife.  The  legitimacy  of  the  issue  is  the  reason  why  a  wife  is  required  to  be 
Btrictly  faithful  to  the  husband,  while  the  reciprocal  duty  is  not  required  of 
the  husband.  On  this  subject  Manu  declares : — '*  Let  husbands,  how  weak 
toever,  diligently  keep  their  wives  under  lawful  restrictions ;  for  he  who  pre- 
serves his  wife  from  vice,  preserves  his  offspring  from  suspicion  of  bastardy, 
h'-  ancient  usages  from  neglect,  his  family  from  extinction,  himself  from  be- 
ii  deprived  of  heavenly  happiness,  and  his  religious  duty  from  violation.*'* 
I  e  strict  fidelity  of  a  wife  to  a  polygamous  husband  may  appear  to  be  one- 
si   ed  and  wanting  in  the  foundation  of  mutuality.     But  it  should  be  noticed 

'  Manu,  V,  161  154  -161.  *  Manu,  IX,  6  and  7. 
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that  the  rishis  do  not  appix)ve   of   unrestricted   polygamy,   and   they    permit 
men   to    tabe  a   second  wife  in  the  lifetime  of  the  first    only    under  special 
circumstances.     Thus   Manu   says : — "  A   wife,    who   drinks   any  spirituous  H- 
quore,  who  acts  immorally,  who  shows  hatred   to  her   lord,   who  is   incurahlj 
diseased,   who  is  mischievous,  who  w^astes  his  property,   may  at  all  times  be 
superseded  by  another  wife.     A   barren  wife  may  be  superseded  by  another  in 
the  eighth  year ;  she  who  brings  foi^h  still-bom  children  or  whose   children 
all   die   infants,   in  the   tenth  ;    she,   who   brings    forth    only    daughters,    in 
the  eleventh ;  and  she,   who   speaks   unkindly,    without  delay."*     It   is  there- 
fore   incorrect  to    suppose    that  the  Codes   of   Hindu   laj¥  permit   a   man  to 
espouse  a  second  wife  when  the  first  is  existing,  except  under  particular  cir- 
cumstances.    Manu   appeal's  to   present  the  perfect  ideal  of  conjugal  fidelity  by 
requiring  both  the  husband  and  wife  to  be  faithful  to  each  other.     Thus  in  con- 
cluding the  subject  of  mutual  duties  of  husband  and  wife  the  sage  ordains ; — 
"  Let  mutual  fidelity  continue  to  death :  this,  in  few  words,  -may  be  considered 
as  the  supreme  law  between  husband  and  wife ;  let  a  man  and  a  woman  united 
by  marriage,  constantly  beware   lest  at  any  time  being  disunited  they  violate 
their  mutual  fidelity."*     This  passage  clearly  implies  monogamy  to  be  the  essen- 
tial condition  of  the  supreme  law  of  conjugal  duties.     But  it  should  be  observed 
that  the  sages  did  not  prohibit  polygamy  which  was  prevalent  at  the  time,  hut 
the  tendency  of  their  legislation  was  to  discourage  that  practice  by  investing 
the  marriage  union  with  a  religious  character,  and  by  permitting  the  marriage  for 
religious  purposes  of  a  second  wife  in  the  lifetime  of  the  first,  onljr  in  certain 
contingencies  when  there  was  a  failure  of  the  object  of  marriage.     Those,  how- 
ever, that  were  impelled  by  inclination  are  declared  to  be  at  liberty  to  many 
again  a  woman  of  a  lower  class,^    who  becomes  a  wife  for  secular  purposes 
only,  and  cannot  ordinarily  be  a  patni. 

With  a  view  to  secure  the  chastity  of  females  and  to  prevent  the  possibi- 
lity of  a  damsel's  falling  into  en^or  before  marriage,  the  rishis  intix)duced 
early  marriage  of  girls  by  making  it  a  religious  duty  on  the  part  of  a  father  to 
provide  his  daughter  with  a  suitable  husband  before  her  puberty.  On  this 
subject,  Manu  declares, — "  Reprehensible  is  the  father  who  gives  not  his  daugh- 
ter in  marriage  at  the  proper  time  ;"*  and  it  is  ordained  by  other  sages  that 
shoald  a  girl  arrive  at  puberty  and  be  not  disposed  of  in  maiTiage,  her  father 
and  grandsires  fall  into  a  region  of  torment  in  the^  next  woi'ld.  Thus  Paithinasi 
says  :- — "  A  daughter  should  be  given  in  marriage  before  her  breasts  swell.  But 
if  signs  of  puberty  appear  before  marriage,  both  the  giver  and  the  taker  :  1 
into  the  abyss  of  hell ;  and  her  father,  grandfather  and  gre»t-grandfathcr  i   b 

»  Mann,  IX,  80-81.  •  Mann,  TIT,  12. 

*  Manu,  IX,  101  and  102 ;  sec  also  V,  1C7  and  108.  *  Manu,  IX,  4. 
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bom  insects  in  ordnre  ;  therefore  she  should  be  ^ren  in  mamage  while  she  is 
vet  a  gii'l."^  The  better  classes  of  the  Hindu  community  strictly  damply  with 
the  direction  contained  in  this  passage  for  the  purpose  of  securing  themselves 
and  theii*  ancestors  against  the  torments  of  the  infernal  regions ;  although  the 
most  anthoritatire  of  the  sages  qualifies  the  rule  thus : — "  To  an  excellent  and 
handsome  youth  of  the  same  class,  let  every  man  give  his  daughter  in  marriage, 
according  to  law ;  even  though  she  have  not  attained  the  nubile  age  (of  eight 
years  ;)  but  it  is  better,  that  a  damsel,  even  after  the  signs  of  pubei'ty  have  ap- 
peared, should  stay  at  home  till  her  death,  than  that  he  should  ever  give  her 
in  marriage  to  a  bridegroom  void  of  excellent  qualities."^  The  feultn  Brdhmanas, 
however,  proud  of  their  fanciful  distinctions,  are  the  only  class  of  Hindus  that 
rely  upon  the  letter  of  this  rule  to  support  their  vicious  custom  of  not  giving 
their  daughters  in  marriage  should  a  kuUn  bridegroom  be  not  available ;  but 
they  do  not  pause  to  think  that  they  are  setting  their  foot  on  the  spirit  of  the 
law  propounded  by  Manu. 

You  will  observe  that  these  ordinances  of  the  rishis  relating  to  marriage, 
sonship,  chastity  and  single-husbandedness  are  all  recommendatory  in  character ; 
for  the  sages  did  at  the  same  time  recognize  the  validity  of  the  existing  customs 
and  usages  which  though  at  variance  with  the  higher  notions  approved  by 
them,  were  deep-rooted  and  widespread  in  Hindu  society.  But  it  should  be 
specially  noticed  that  Hindu  society  has  adopted  these  rules  of  conduct,  ap- 
proved by  the  sages,  although  there  was  no  legal  sanction  or  pressure  imposed 
apon  it.  And  before  considering  the  effect  of  these  rules  upon  sonship,  I  may 
make  a  few  observations  as  to  the  way  in  which  these  improvements  appear  to 
have  been  brought  about.  The  civilization  of  Hindu  society  appears  to  be  due, 
to  a  very  great  extent,  to  the  caste-system  introduced  by  the  rishis.  The  caste 
holding  the  foremost  rank  in  Hindu  society  was  composed  of  the  priestly  class, 
in  other  words,  of  the  families  that  were  educated,  versed  in  the  scriptures  and 
therefore  competent  to  teach  religions  truths  and  to  officiate  at  the  sacrifices 
performed  to  propitiate  the  deities.  The  rishis  or  the  learned  and  thinking 
sages  of  the  early  Hindu  society,  were  not  satisfied  simply  by  laying  down  rules 
designed  to  remedy  the  social  evils,  but  they  devised  practical  means  for  the 
adoption  of  the  raJes  approved  by  them.  The  caste  system  at  its  inception  was 
based  on  a  division  of  men  into  four  classes  according  to  their  intellectual,  moral 
and  physical  qualities.-  The  intellectual  and  the  moi'al  excellence  was  the  dis- 
tinctive feature  of  the  sacerdotal  class ;  and  the  rishis  who  wrote  for  the 
guidance  of  thett'  own  class  require  of  its  members  the  strictest  observance  of 
the  ordinances  in  oiwier  to  maintain  their  own  superiority.  The  gross  and  im- 
moral usages  abhorrent  to  cultivated  minds  are  censured  by  the  rishis  as  being 

*  DayahUgn,  XI,  IT,  6.   ,  »  Mann,  IX,  88  and  89. 


56  DOCTRINE    OF    SPIRITUAL   BENEFIT   AND   TWELVE    KINDS   OF   SONS. 

fit  for  the  lower  castes  or  for  brutes :  thus  the  disapproyed  forms  of  marriage  ar^ 
generally  censured,  and  pronounced  to  be  fit,  if  at  all,  for  Kshatriyas,  Yaisjaff 
or  Sudras,^  tberebj  intimating  that  it  is  inconsiistent,  with  the  purity  whidi 
should  characterize  a  BdUxmana,  to  contract  marriage  in  these  forms ;  and  the 
appointment  to  raise  issue  on  a  woman  is  reprehended  by  Mann  aa  being  a 
practice  fit  only  for  cattle.^  The  Brahmanical  class  were  the  first  to  adopt  ^the 
rules  laid  down  by  the  sages,  and  to  put  their  precepts  into  practice.  And 
their  superiority  which  owed  its  orgin  to  their  learning  was  augmented  aad 
maintained  by  the  purity,  sanctity  and  simplicity  of  their  liyes,  their  austere 
self-denying  and  ascetic  habits,  and  above  ail  their  devotion  to  religion.  And  it 
was  not  so  much  by  the  precepts  embodied  in  the  Codes  which  were  inaooessible 
to  the  mass  of  the  people,  as  by  the  noble  example  of  the  sacerdotal  class  that 
the  civilization  of  Hindu  society  was  achieved.  Ajid  it  is  worthy  of  notice 
that  although  the  rishis  while  censuring  the  early  practices  drew  a  distinction 
and  pronounced  some  of  them  to  be  lawful  for  the  lower  castes  in  order  to 
induce  the  Br&hmanas  to  avoid  them  as  being  unsuitable  to  the  superior  posi- 
tion reserved  for  them,  we  find  that  even  the  better  classes  of  Sudras  have 
adopted,  amongst  other  purer  rules,  the  Brihma  form  of  marriage,  while  there 
are  several  sections  of  the  Brdhmanical  class,  amongst  whom  marriages  now  take 
place  in  the  Asura  form  which  is  censured  by  the  sages  and  declared  by  them 
to  be  lawful  for  Yaisyas  and  Sudras  alone.  It  would  be  betraying  an  ignorance 
of  the  actual  state  of  modem  Hindu  society  to  suppose  that  the  difEerent  castes 
are  at  the  present  day,  what  they  are  depicted  by  the  Codes  to  have  been 
thousands  of  years  before. 

You  will  observe  that  the  foregoing  rules  based  upon  high  principles  of 
morality  and  designed  to  elevate  the  position  of  women  and  real  legitimate  sons 
were  all  calculated  to  discourage  the  usage  of  having  subsidiary  sons  by 
operation  of  law,  that  is  to  say,  those  secondary  sons  that  owed  their  origin  to 
the  unchastity  of  wives  and  unmarried  daughters.  The  institution  of  early 
marriage  had  the  effect  of  suppressing  the  Kinina  or  the  damsel's  son  and  the 
Sahodhhaja  or  the  son  of  the  pregnant  bride ;  while  the  precepts  relating  to 
the  purity  of  marriage  union  and  sexual  morality  and  to  the  uselessness  of 
subsidiary  sons  in  a  spiritual  point  of  view  could  not  but  be  attended  with  the 
result  of  the  Kshetraja  and  the  Gudhaja  sons  being  looked  upon  with  con- 
tempt. All  these  rules  are  backed  by  the  religious  sanction  alone,  and  the 
doctrine  of  spiritual  benefit  derived  from  a  real  legitimate  son  appears  to  be 
the  keystone  supporting  the  body  of  these  rules  laid  down  for  the  purpose  >f 
purifying  the  family  relation. 

The  division  of  a  man's  wives  into  patnis  and  non-patnis  has  an  impor«    it 

*  Mftnn,  III,  23  and  24.  '  Maiiu,  IX,  66. 
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faoaring  on  the  definition  of  an  aurasa  or  real  legitimate  son.     Ydjnavalkya  de- 
Bcnbes  an  aurasa  son  to  be  one  begotten  on  a  lawfully  wedded  p<ttni ;'  Manu,* 
Vasishtlia*  and  Devala*  define  an  aurasa  son  to  be  one  procreated  by  a  man  him- 
self on  his  wife  wedded  with  religious  rites  ;  while  Apastamba^  and  Baudhayana^ 
appear  to  require  that  the  wife   should   belong  to  the  same   caste  with   the 
hu§band  and  be  espoused  with  religious  rites  in  order  that  a  son  begotten  on 
her  may  be  an  aurasa  son.     Taking  all  these  definitions  together,  an  aurasa  son 
appears  to  be  one  begotten  by  a  man  on  a  wife  of  the  same  caste,  who  was 
espoused  in  an  approved  form  of  marriage  with  religious  rites,  was  a  virgin 
at  the  time  of  her  marriage  and  had  not  passed  through  the  marriage  ceremony 
or  a  part  of  it  with  another  man.  -  But  this  definition  must  be  regarded  as  one 
relating  to  an  aurasa  son  that  is  approved  by  the  rishis  as  being  the  most  per- 
fect of  his  kind.     There  cannot  be  any  doubt,  however,  that  a  son  begotten  by  a 
man  on  his  wife,  who  belongs  to  an  inferior  tribe,  or  who  is  espoused  in  a  re- 
prehensible form  of  marriage,  is  also  an  aurasa  son,  although  he  may  be  of  an 
inferior  quality  on  spiritual  grounds  :  he  must  come  under  one  or  other  of  the 
twelve  descriptions  of  sons,  and  as  he  cannot  be  comprised  by  any  other  kinds, 
he  is  to  be   included  under  the   aurasa   class ;   for  Vishnu   says :  "  There   are 
twelve  kinds  of  sons,  of  these  the  first  is  one  begotten  by  a  man  himself  on  his 
own  wife."     I  have  already  cited  a  text  of  Baudhayana,  which  characterizes 
a  wife  espoused  in  the  Asura  form  as  becoming  a  female  slave  of  the  husband  ; 
and  Atri  declares, — "  A  damsel  who  is  purchased  by  price  is  not  ordained  to  be 
a  fotni ;  sons   bom  of  her  cannot  present  pinda  to  their  father."''     Referi'ing  to 
these  passages  of  the  Smritis,  the  Kalikapurana  says  that  a  son  bom  of  a  wife 
purchased  by  price  is   called  a  slave-son  and  is  incompetent  to  offer  the  funeral 
repast.*     Similarly  a  son  of  a  wife  belonging  to  an  inferior  tribe  is  declared 
incapable  of  performing  the  religious  rites  conducive  to  the  spiritual  benefit 
of  his  father.^     The  conclusion  therefore  wl^ich  appears  to  follow  is  that  a  son 
born  of  a  wife  belonging  to  an  inferior  tribe,  or  espoused  in  a  disappi'oved   form 
of  marriage  is  an  aurasa  son  for  secular   purposes,    though   he   be    worthless 
in  a  spiritual  point  of  view.     The  secular  purposes  served  by  a  son  ai'C  the 
perpetuation  of  the  lineage  and  the  celebration  of  the  father's  name. 

*  Yajnavalkya,  II,  128. 

*  Mana,  IX,  166. 

*  Vasishtha,  XVII,  13. 

*  DoTala  cited  in  Vivada-Ratnakara,  Asiatic  Sociery's  Sanskrit  Edition,  p.  554. 
»  Apastamba,  II,  5,  13,  1—2. 

*  Baudh6yana,  II,  2,  3,  12—14. 

'  Atri-Smriti,  Jibananda  Bliattacharya's  Edition  of  Smritisi  Vol.  1,  page  43. 

*  Soc  Dattaka-Mimanaa,  IV,  75-78. 

*  Dattaka-Chandrika,  I,  14. 
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The  division  of  aurasa  sons  into  those  that  are  beneficial  in  a  spiritual  sense 
and  those  that  are  not  so,  is  worthy  of  special  notice,  as  the  aurasa  son  occnpies 
the  foremost  rank  in  the  classification  of  the  differeiit  descriptions  of  sons, 
made  by  the  rishis.  If  therefore  even  some  of  the  aurasa  sons  be  useless  for 
religious  purposes,  it  follows  o  fortiori  that  the  other  descriptions  of  sons,  who 
are  inferior  to  the  aurasa  son  are  far  less  competent  to  confer  spiritual  benefits 
on  their  fathers. 

The  policy  of  the  rishis  being  to  discourage  tbe  usages  relating  to  the  affilift- 

tiOB  of  the  subsidiary  sons,  they  appear  to  have  introduced  for  the  first  time  the 

distinction  between  the  real  legitimate  son  on  the  one  hand  and  the  ffiibsidiacy, 

secondary  or  substitutionary  sons  on  the  other.     It  appears  that  the  word  putra 

did  in  early  times  signify  any  description  of  sons  ;  it  denoted  the  particular  status 

of  one  person  in  relation  to  another.     And  I  have  already  observed  that  in  early 

times,  there  was  no  inherent  superiority  of  any  one  description  of  sons  over  another, 

the  father's  AoiAc  determined  the  position  and  rank  of  a  son  in  the  family.    In 

enumerating  the  twelve  descriptions  of  sons,  all  the  sages  concur  in  giving  the 

first  place  to  the  aurasa  son,  and  in  thereby  intimating  his  inherent  superiority 

over  all  other  kinds  of  sons.     But  Manu  expressly  declares  that  the  eleven 

descriptions  of  sons,  beginning  with  the  Kshetraja  or  the  appointed  wife's  son, 

as  have  been  described  above,  are  declared  substitutes  of  putra  or  son,  so  that 

there  may  not  be  a  failure  of  the  exequial  ceremonies.^    It  follows,  by  necessazy 

implication,  from  this  passage  that  the  word  putra  primarily  signifies  the  aurasa 

son,  and  that  the  other  descriptions  of  sons  are  his  substitutes  and  are  putras 

in  a  secondary  sense.     This  is  also  intimated  by  Atri,  when  he  says, — "  By  an 

a-putra  or  a  sonless  man  alone  should  a  substitute  of  putra  or  son  be  always  made."^ 

This  text  clearly  implies  that  the  term  putra  means  the  real  legitimate  son,  and 

the   other  kinds  of  sons   are  his   substitutes.      Accordingly   it    appears    that 

an  aurasa  son  is  to  be  taken  as  the  primary  meaning  of  the  word  putra,  and  that 

it  imports  any  other  kind  of  son  in  a  secondary  or  figurative  sense.     Therefore 

in  interpreting  a  passage  of  the  Smritis  or  the  Codes  which  fix  this  distinction 

in  its  meanings,  the  word  putra  is  to  be  understood,  in  the  absence  of  anything 

in  the  passage  to  the  contrary,  to  mean  a  real  legitimate  son,  agreeably  to  a 

well-known  rule  of  construction,  which  says  that  a  word  in  a  rule   of  law   is   to 

be   taken  in  its   primary  sense.*      Accordingly   the    author  of  the  Dattaka- 

Mtmdnsd  in  construing  a  passage  of  law  observes  that  the  word  putra  used  in  it 

must  be  taken  in  the  primary  sense  of  a  real  legitimate  son.* 

Thus  the  rishis  did  by  means  of  the  doctrine  of  spiritual  benefit  endeav*    r 
to  raise  the  position  of  a  real  legitimate  son,  and  draw  a  wide  line  of  distinct,    i 

»  Mann,  IX,  IBO.  •  Dattaka-Miminad,  VT,  28. 

'  PaUaka-Mim&nsi,  i,  3.  *  Daitaka-MimauBa,  IIj  40. 
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between  him  and  the  rest.  And  having  assigned  the  superior  position  to  the 
aurasa  son  they  go  on  to  declare  that  he  alone  is  entitled  to  becomfe  the  master 
of  the  paternal  weaUh,  but  out  of  kindness  to  the  rest  he  should  provide  them 
with  maintenance.^ 

But  all  these  rules  of  the  Codes,  relating  to  the  superiority  of  the  real 
legitimate  flon,  appear  to  be  innovations  and  recommendatory  in  character,  for  side 
by  side  with  these  precepts  we  find  other  passages  in  the  Codes,  which  are  in- 
consistent with  the  former,  aad  therefore  appear  to  embody  the  existing  customs, 
according  to  which  the  twelve  descriptions  of  sons  *are  divided  into  two  groizps 
of  six  each,  and  the  aurasa  son  is  only  one  of  the  six  included  in  the  first  group 
though  occupying  the  foremost  place  in  the  enumeration.  This  division  of  the 
divers  kinds  of  sons  into  two  groups  or  sets,  each  consisting  of  six  descriptions 
of  sons  appears  to  have  prevailed  from  before  the  time  when  the  Codes  wero 
composed.'  Many  of  the  Codes  adopt  this  division  and  declare  that  the  first  six 
are  ddyddas  as  well  as  handhus  or  heirs  and  kinsmen,  and  the  secolKl  six  are  only 
bandhus  or  kinsmen  but  not  ddyddas  or  heirs. 

The  word  ddydda  ordinarily  rendered  into  *  heir,'  appears  to  be  used  in 
the  Codes  in  the  sense  of  a  coparcener  or  one  who  is  entitled  to  take  an  interest 
in  the  family  property  or  one  who  takes  by  survivorship  the  undivided  copar- 
cenary interest  of  another  member  in  the  joint  estate  of  the  family.^  The 
Mitakshari,  however,  explains  the  word  ddydda  used  in  these  passages  to  mean 
an  heir  to  the  father's  sa^otra  relations  ;*  and  supports  the  explanation  by  aflSrm- 
ing  that  the  word  is  frequently  used  to  signify  an  heir  other  than  a  son.^  And 
the  term  haTidhu  in  the  passages  relating  to  this  subject  is  employed  in  the 
sense  of  aagotra  or  member  of  the  gotra  or  family  of  the  legal  father.*  The 
word  handhu^  which  is  derived  from  the  root  handh  t^  bind  and  seems  to  be 
philologically  the  same  as  the  English  word  '  bind,'  means  one  who  is  bound 
or  tied  to  another ;  and  as  in  ancient  society  the  gotra  relationship  or  the  tribal 
connection  was  the  strongest  tie  that  bound  human  beings  together,  it  signified 
an  agnate  or  member  of  the  same  gotra.  Yajnavalkya,  however,  uses  this  word 
in  the  sense  of  a  cognate  or  one  related  through  a  female,  while  he  uses  the  word 
gotraja  to  designate  an  agnate  or  a  member  of  the  same  gotraJ 

Some  of  the  sages,  however,  do  not  divide  the  sons  into  two  groups  of  six  ; 

»  Manu,  IX,  163  ;  Baudhtyana,  II,  2,  3,  33— Sacred  Books  of  the  East,  Vol.  XIV,  229. 

•  Kathopanisliad  Asiatic  Society's  Sanskrit  Edition,  page  77. 
'  Viramitradaja  Translation,  page  140. 

^  Colebrooke's  Mitikshara,  1,  11,  31. 

•  Ibid  1, 11,  33  ;  see  also  Viramitrodaja,  page  126. 

•  See  Mit&kshaia  original   corresponding   to   Colebrooke's   TrauslatioA,    I,    11,   31,    last 
8    tence. 

'  Yftjnavalkya  ii,  136— ?37 ;  Mitakshara,  2,  1,  2. 
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but  they  describe  them  in  a  certain  order  and  declare  their  relative  position  and 
importance  t6  be  in  accordance  with-  the  order  of  their  enumeration. 

The  two  groups  or  sets  of  sons,  into  which  the  different  descriptions  of  sons 
are  divided  by  the  majority  of  the  sages,  do  not,  however,  each  of  them  consist 
of  the  same  descriptions  of  sons  in  the  different  Codes.  Some  kinds  of  sons 
that  are  placed  in  the  first  group  by  one  sage  are  included  by  another  in  the 
second  group.  But  it  is  to  be  observed  that  all  the  sages  agree  in  declaring  the 
sons  to  be  of  unequal  rank  and  in  placing  the  real  legitimate  son  at  the  top 
of  the  list,  although  some  of  them  have  not  adopted  the  division  of  sons  into 
two  groups.  But  as  regards  the  relative  position  and  rank  of  the  secondaTy 
sons  amongst  themselves  there  appears  to  be  considerable  divergence  of  opinion 
among  the  sages.  This  difference  may  be  attributed  either  to  the  successive 
stages  of  development  or  to  the  existence  of  different  Schools  of  law  or  usage  on 
the  subject. 

You  will  observe  that,  of  the  different  kinds  of  sons  some  aro  begotten  by 
the  father  himself  on  his  own  w^ife,  some  are  bom  of  his  daughter  or  of  his 
wife,  and  the  rest  are  affiliated  by  adoption.  The  majority  of  the  sages  plaee 
the  five  sons  by  adoption  in  the  second  group  who  are  declared  to  become  simply 
handhus  or  members  of  the  gotra  but  not  heirs ;  and  with  them  is  classed  the 
paunarhhava  or  son  of  the  twice-married  woman  by  Narada,  and  Sahodhaja  or  the 
son  of  a  pregnant  bride  by  Vishnu,  Yama,  Vasishtha,  Harita,  Sankha  and 
Likhita,  and  Yajnavalkya,  to  make  up  the  number  six  of  the  second  group.  And 
all  these  sagos  and  Devala  agree  in  including  under  the  first  set  the  real  legi- 
timate son,  the  appointed  wife's  son,  the  appointed  daughter's  son,  the  damsel's 
son  and  the  secretly  bom  son  of  an  adulterous  wife ;  but  the  son  of  a  twice- 
married  woman  is  placed  with  them  in  the  first  group  by  all  these  sages  except 
Devala  and  Narada  who  place  him  in  the  second  group,  and  include  the  deser- 
ted son  and  the  son  of  a  pregnant  bride  respectively  in  the  first ;  whilst  the 
other  rishis  named  above  place  the  latter  in  the  second  group  and  the  paunar- 
hhava in  the  first.  This  division  appears  to  be  the  earliest  and  indicates  the  first 
stage  of  a  distinction  drawn  between  the  sons. 

Thus,  Vishnu  describes  the  sons  in  the  following  order :— *The  real  legi- 
timate son,  the  son  of  the  appointed  wife,  the  son  of  the  appointed  daughter, 
the  son  of  the  twice-married  woman,  the  son  of  an  unmarried  daughter,  the 
secretly  born  son  of  an  adulterous  wife,  the  son  received  with  a  pregnant 
bride,  the  son  given,  the  son  purchased,  the  son  self-given,  the  deserted  ""n 
and  the  son  begotten  on  any  woman ;  and  then  adds,  "  of  these  the  first  n 
order  is  the  most  worthy ;  he  alone  is  entitled  to  the  heritage,  and  he  sh  U 
maintain  the   rest."^     It  should  be  noticed  that  Vishnu  omits  the  hritrima    a* 

»  ViBlinu-Smriti,  XV,  1—30,— Asiatic  Society's  Sanskrit.Edition,  pp  ,  43,  44. 


DIVISION   OF   TWELVE    SONS   INTO   TWO    CROUPS   OF   SIX.  61 

the  son  made  and  includes  Yatrakvachanotpadita  as  one  description  of  son  and 
thus  completes  the  number  twelve. 

Vasifihtha  also  enumerates  the  sons  in  the  same  order  as  Vishnu,  substitut- 
ing, however,  the  Sudra-putra  or  the  son  bom  of  a  S^udra  wife  for  Yatrakva- 
chanotpadita, but  he  divides  them  into  two  groups  of  six  each  and  declares  that 
the  first  six  are  heirs  and  kinsmen  and  the  second  six  are  only  kinsmen  but  not 
heirs.  But  he  adds  that  there  is  also  another  tradition  according  to  which  the 
last  six  may  become  heirs  on  failure  of  the  first  six  kinds  of  sons.^ 

So  Yajnavalkya,  after  having  described  the  sons  in  the  following  order, 
namely,— The  real  legitimate  son,  the  son  of  the  appointed  daughter,  the  ap- 
pointed wife's  son,  the  secretly  bom  son  of  an  adulterous  wife,  the  damsel's 
son,  the  son  of  a  twice-married  woman,  the  son  given,  the  son  bought,  the  sou 
made,  the  son  self -given,  the  son  received  with  a  pregnant  bride  and  the  desert- 
ed son ; — declares, — "  On  failure  of  the  first  among  these,  the  next  in  order  is 
the  giver  of  the  pinda  and  the  taker  of  the  heritage.  "^ 

Likewise  Yama  declares : — "  Sons  are  pronounced  by  wise  saints  to  be 
twelve :  of  these  six  are  kinsmen  as  well  as  heirs,  and  six  are  not  heirs  but 
kinsmen.  Those  versed  in  the  law  of  class  distinctions  declare  that  the  first 
is  the  son  begotten  by  a  man  himself  ;  the  second,  the  son  of  the  appointed  wife  ; 
the  third,  the  appointed  daughter's  son  ;  the  fourth,  the  son  of  the  twice-married 
woman  ;  the  damsel's  son  is  ordained  the  fifth ;  one  secretly  bom  in  the  house  is 
the  sixth  :  these  six  offer  pindas.  The  deserted  son,  the  son  ^ceivcd  with  a 
pregnant  bride,  the  son  given,  the  son  made,  and  fifthly  the  purchased 
son  and  the  son  self-given :  these  six  whose  filial  relation  proceeds  from  an  overt 
act  of  acceptance  are  kinsmen  but  not  heirs."^  The  common  characteristic  of 
the  last  six,  stated  in  the  concluding  passage  is  worthy  of  special  notice. 

Similarly  Narada  says  : — "  The  real  legitimate  son,  the  son  of  the  appointed 
wife,  the  son  of  the  appointed  daughter,  the  damsel's  son,  the  son  received 
with  a  pregnant  bride,  the  secretly  born  son  of  a  wife,  the  son  of  the  twice- 
married  woman,  the  deserted  son,  the  son  given,  the  son  purchased,  the  son 
made  and  the  self -given  son :  these  are  declared  to  be  the  twelve  descriptions 
of  sons ;  of  these  six  are  heirs  and  kinsmen,  and  six  are  not  heirs  but  kinsmen. 
Each  prior  in  order  is  considered  superior,  and  one  next  in  order  inferior.  Or, 
on  the  death  of  the  father  let  them  take  the  estate  in  their  order :  on  default 
of  the  preceding  most  worthy,  the  next  less  worthy  is  entitled  to  the  estate."* 

So  Harita  declares :  "  The  son  begotten  by  the  man  himself,  the  son  of  the 

«  Vasishfcha-Smriti,  XVII,  12—39. 

*  Yajnavalkya,  II,  132  or  134. 

'  Tama,  cited  in  Dattaka-Chandrika,  Y,  3. 

*  Narada- Smriti,   thirteenth   topic,   versos  45-47  and  49 ;    Asiatic    Society's    Sanskrit 
Edition,  page  202. 
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appointed  wife,  the  son  of  the  twice- married  woman,  the  son  of  the  appointed 
daughter,  afad  the  secretly  bom  son  of  the  wife  are  kinsmen  and  heirs  (or  heirs 
to  kinsmen).*  The  son  giren,  the  son  purchased,  the  deserted  son,  the  son 
received  with  a  pregnant  bride,  the  son  self -given  and  the  son  anyhow  obtained 
are  neither  kinsmen  nor  heirs,  (or  are  not  heirs  to  kinsmen,^  or  are  heirs  but  not 
kinsmen.^) 

So  also  Devala  after  enumerating  the  son  of  the  body,  the  son  of  an  ap- 
pointed daughter,  the  son  of  the  appointed  wife,  the  damsel's  son,  the  secretly 
born  son  of  the  wife,  the  deserted  son,  the  son  of  a  pregnant  bride,  the  son  of 
the  twice-married  woman,  the  given  son,  the  self-given  son,  the  son  made  and  the 
son  purchased, — says, — "These  twelve  sons  have  been  ordained  for  lineage: 
some  of  them  are  dtmaja  or  descended  from  the  man  himself ;  some,  paraja  or 
begotten  on  his  wife  by  another  man ;  some  lahhdha  or  acquired ;  and  some, 
yddrichhiha  or  filially  related  by  their  own  consent.  Of  these  the  first  six  are 
heirs  to  kinsmen  and  the  rest  are  so  to  their  father  alone.  The  rank  of  sons 
is  determined  by  the  order  of  enumeration.  All  these  sons,  however,  are  pro- 
nounced heirs  of  their  father  who  has  no  real  legitimate  son :  but  should  a  real 
legitimate  son  be  afterwards  bom,  they  have  no  right  of  primogeniture."* 

The  principles  upon  which  this  division  is  based  are  indicated  in  some  of 
the  texts  cited  above.  The  dtmaja  sons  or  those  begotten  by  a  man  himself  or 
descended  from  him  bear  a  natural  relationship  to  him,  and  it  is  for  this  reason 
that  a  real  legitimate  son,  the  son  by  the  twice-married  woman,  the  appointed 
daughter's  son  and  the  unmarried  daughter's  son  appear  to  be  preferred  to 
strangers  becoming  sons  by  an  act  of  adoption.  As  regards  the  son  of  an  ap- 
pointed wife,  the  secretly  bom  son  of  an  adulterous  wife  and  the  son  received 
with  a  pregnant  bride,  \^ho  are  paraja  or  sprung  from  the  manhood  of  another 
person,  it  should  be  observed  that  they  are  filially  related  from  their  birth  to 
their  legal  fathers,  so  that  being  themselves  unaware  of  the  origin  of  their  birth 
they  would  look  upon  their  mother's  husband  as  their  real  father,  and  so  far  as 
they  are  concerned  bear  a  close  resemblance  to  the  real  legitimate  son.  Besides 
the  fact  of  their  not  being  the  real  sons  of  their  legal  father  might  be  known  to 
a  very  few  persons  and  they  are  therefore  likely  to  pass  for  real  legitimate  sons 
in  society.  Whereas  all  the  adopted  sons  stand  on  a  quite  different  footing: 
their  actual  parentage  must  be  known  to  all.  They  themselves  must  be  aware 
of  the  fact  of  their  being  fictional  sons  of  their  legal  fathers,  and  their  filial 
relation  could  not,  on  that  account,  be  very  strong.     The  deserted  son  who  is  a 


»  Colebrooke'B  Digest,  Bk.  V,  versee  187-219,— Madras  Edition,  Vol  II,  pp,  381  and  319. 

«  Ibid. 

■  Dattaka-Ohandrika,  V,  10,  Sutherland's  Translation. 

♦  Dattaka-Ohandika,  V,  15  j  Dayubhaga,  X,  7.  . 
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foundling  is  an  exception  to  the  above  rnle,  and  it  is  perhaps  for  this  reason 
that  Devala  places  him  in  the  first  group.  The  circumstance,  however,  of  the 
adopted  sons  being  introduced  into  the  family  in  the  same  modes  in  which  slaves 
were  brought  in,  appears  to  have  attached  a  stigma  on  them.  As  regards  the 
son  of  the  twice-married  woman  and  the  son  received  with  a  pregnant  bride, 
these  sages  are  not  unanimous  with  respect  to  their  position.  We  have  already 
seen  that  the  re-marriage  of  a  widow  and  the  marriage  of  a  woman  after  she 
has  attained  puberty  and  become  enciente,  are  both  disapproved  by  the  sages. 
These  blemishes  of  the  mothers  are  visited  on  their  sons,  and  Devala  includes 
both  of  them  in  the  second  group  ;  while  the  majority  of  the  sages  of  this  school 
place  the  son  of  a  twice-married  woman  who  is  a  real  son  in  the  first  group,  and 
the  son  received  with  a  pregnant  bride  in  the  category  of  adopted  sons.  The 
Sahodha  may  be  regarded  as  a  son  by  adoption  as  he  may  be  deemQd  to  be  received 
by  gift,  the  acceptance  of  the  mother  in  marriage  being  also  the  acceptance  of 
the  child  in  the  womb ;  and  this  may  be  the  reason  why  he  should  be  classed  as  a 
son  by  adoption ;  you  will  observe  that  there  were  altogether  seven  descriptions 
of  sons  who  are  naturally  related  either  to  the  man  himself  or  to  his  wife  or 
to  his  daughter,  and  who  may  be  called  sons  by  operation  of  law ;  and  there 
are  five  descriptions  of  sons  by  adoption  :  and  in  classifying  these  twelve  sons 
into  two  sets  of  six,  one  of  the  seven  must  be  classed  with  the  adopted  sons ; 
and  this  presented  a  difficulty  and  gave  rise  to  the  above  divergence.  It  should 
also  be  noticed  that  although  most  of  these  sages  agree  as  to  the  six  kinds  of 
sons  included  in  the  first  group  and  as  to  those  placed  in  the  second,  yet  they 
are  not  at  one  with  respect  to  the  relative  position  and  rank  inter  se  of  the  six 
in  each  group. 

The  classification  made  by  Mann,  Baudhayana  and  Gautama,  of  the  twelve 
kinds  of  sons  into  two  groups,  differs  materially  from  the  one  just  considered, 
and  marks  a  latter  stage  of  development  or  a  different  school  of  law.  These 
rishis  include  some  of  the  adopted  sons  in  the  first  group  and  thereby  assign 
them  a  superior  position,  while  they  substitute  in  their  infeiior  place  in  the 
second  group  some  of  the  contemptible  sons  by  operation  of  law. 

Thus  Mann  says  : — "  Of  the  twelve  sons  of  men,  whom  Manu  sprung  from 
the  Self -existent  has  described,  six  are  heirs  and  kinsmen ;  six,  not  heirs  but 
kinsmen.  The  son  begotten  by  a  man  himself,  the  son  of  the  appointed  wife 
the  son  given,  the  son  made,  the  secretly  bom  son  of  the  wife  and  the  deserted 
fi  are  the  six,  kinsmen  and  heirs  :  the  son  of  an  unmarried  daughter,  the  son 
c  %  pregnant  bride,  the  son  bought,  the  son  of  the  twice-married  woman,  the 
£  I  self-given  and  the  son  by  a  Sudra  wife  are  the  six  kinsmen  but  not  heirs."^ 
]    ^ould  be  noticed  that  the  appointed  daughter's  son  is  not  one  of  these  twelve, 

»  Manu-Smriti,  IX,  158.160. 
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appointed  wife,  the  son  of  the  twice-married  woman,  the  son  of  the  appointed 
daughter,  and  the  secretly  bom  son  of  the  wife  are  kinsmen  and  heirs  (or  heirs 
to  kinsmen)  *  The  son  given,  the  son  purchased,  the  deserted  son,  the  son 
received  with  a  pregnant  bride,  the  son  self -given  and  the  son  anyhow  obtained 
are  neither  kinsmen  nor  heirs,  (or  are  not  heirs  to  kinsmen,'*  or  are  heirs  but  not 
kinsmen.^) 

So  also  Devala  after  enumerating  the  son  of  the  body,  the  son  of  an  ap- 
pointed daughter,  the  son  of  the  appointed  wife,  the  damsel's  son,  the  Becretly 
born  son  of  the  wife,  the  deserted  son,  the  son  of  a  pregnant  bride,  the  son  of 
the  twice-married  woman,  the  given  son,  the  self -given  son,  the  son  made  and  the 
son  purchased, — ^says, — "These  twelve  sons  have  been  ordained  for  lineage: 
some  of  them  are  dtmaja  or  descended  from  the  man  himself ;  some,  paraja  or 
begotten  on  his  wife  by  another  man ;  some  labhdha  or  acquired ;  and  some, 
yddrichhika  or  filially  related  by  their  own  consent.  Of  these  the  first  six  are 
heirs  to  kinsmen  and  the  rest  are  so  to  their  father  alone.  The  rank  of  sons 
is  determined  by  the  order  of  enumeration.  All  these  sons,  however,  are  pro- 
nounced heii's  of  their  father  who  has  no  real  legitimate  son :  but  should  a  real 
legitimate  son  be  afterwards  bom,  they  have  no  right  of  primogeniture."* 

The  principles  upon  which  this  division  is  based  are  indicated  in  some  of 
the  texts  cited  above.  The  dtmaja  sons  or  those  begotten  by  a  man  himself  or 
descended  from  him  bear  a  natural  relationship  to  him,  and  it  is  for  this  reason 
that  a  real  legitimate  son,  the  son  by  the  twice-married  woman,  the  appointed 
daughter's  son  and  the  mimarried  daughter's  son  appear  to  be  preferred  to 
strangers  becoming  sons  by  an  act  of  adoption.  As  regards  the  son  of  an  ap- 
pointed wife,  the  secretly  born  son  of  an  adulterous  wife  and  the  son  received 
with  a  pregnant  bride,  "^ho  are  paraja  or  sprung  from  the  manhood  of  another 
person,  it  should  be  observed  that  they  are  filially  related  from  their  birth  to 
their  legal  fathers,  so  that  being  themselves  unaware  of  the  origin  of  their  birth 
they  would  look  upon  their  mother's  husband  as  their  real  father,  and  so  far  as 
they  are  concerned  bear  a  close  resemblance  to  the  real  legitimate  son.  Besides 
the  fact  of  their  not  being  the  real  sons  of  their  legal  father  might  be  known  to 
a  very  few  persons  and  they  are  therefore  likely  to  pass  for  real  legitimate  sons 
in  society.  Whereas  all  the  adopted  sons  stand  on  a  quite  different  footing  : 
their  actual  parentage  must  be  known  to  all.  They  themselves  must  be  aware 
of  the  fact  of  their  being  fictional  sons  of  their  legal  fathers,  and  their  filial 
relation  could  not,  on  that  account,  be  very  strong.     The  deserted  son  who  i?  *\ 


»  Colebrooke'B  Digest,  Bk.  V,  verses  187-219,— Madras  Edition,  "Vol  II,  pp,  381  and  3  49, 

«  Ibid. 

'  Dattaka-Ohandrika,  V,  10,  Sntherland's  Translation. 

*  Dattaka-Ohandika,  V,  15 ;  Dayabliaga,  X,  7.  « 


DIVISION  OP   TWELVE   SONS  INTO  TWO   GROUPS  .OF   SIX.  63 

foundling  is  an  exception  to  the  above  rnle,  and  it  is  perhaps  for  this  reason 
that  Devala  places  him  in  the  first  group.  The  circumstance,  however,  of  the 
adopted  sons  being  introduced  into  the  family  in  the  same  modes  in  which  slaves 
wore  brought  in,  appears  to  have  attached  a  stigma  on  them.  As  regards  the 
son  of  the  twice-married  woman  and  the  son  received  with  a  pregnant  bride, 
these  sages  are  not  unanimous  with  respect  to  their  position.  We  have  already 
seen  that  the  re-marriage  of  a  widow  and  the  marriage  of  a  woman  after  she 
has  attained  puberty  and  become  enciente^  are  both  disapproved  by  the  sages. 
These  blemishes  of  the  mothers  are  visited  on  their  sons,  and  Devala  includes 
both  of  them  in  the  second  group  ;  while  the  majority  of  the  sages  of  this  school 
place  the  son  of  a  twice-married  woman  who  is  a  real  son  in  the  first  group,  and 
the  son  received  with  a  pregnant  bride  in  the  category  of  adopted  sons.  The 
Sahodha  may  be  regarded  as  a  son  by  adoption  as  he  may  be  deemqd  to  be  received 
by  gift,  the  acceptance  of  the  mother  in  marriage  being  also  the  acceptance  of 
the  child  in  the  womb ;  and  this  may  be  the  reason  why  he  should  be  classed  as  a 
son  by  adoption ;  you  will  observe  that  there  were  altogether  seven  descriptions 
of  sons  who  are  naturally  related  either  to  the  man  himself  or  to  his  wife  or 
to  his  daughter,  and  who  may  be  called  sons  by  operation  of  law ;  and  there 
are  five  descriptions  of  sons  by  adoption  :  and  in  classifying  these  twelve  sons 
into  two  sets  of  six,  one  of  the  seven  must  be  classed  with  the  adopted  sons ; 
and  this  presented  a  difficulty  and  gave  rise  to  the  above  divergence.  It  should 
also  be  noticed  that  although  most  of  these  sages  agree  as  to  the  six  kinds  of 
sons  included  in  the  first  group  and  as  to  those  placed  in  the  second,  yet  they 
are  not  at  one  with  respect  to  the  relative  position  and  rank  inter  se  of  the  six 
in  each  group. 

The  classification  made  by  Manu,  Baudhayana  and  Gautama,  of  the  twelve 
kinds  of  sons  into  two  groups,  differs  materially  from  the  one  just  considered, 
and  marks  a  latter  stage  of  development  or  a  different  school  of  law,  These 
rishis  include  some  of  the  adopted  sons  in  the  first  group  and  thereby  assign 
them  a  superior  position,  while  they  substitute  in  their  inferior  place  in  the 
second  group  some  of  the  contemptible  sons  by  operation  of  law. 

Thus  Manu  says  : — "  Of  the  twelve  sons  of  men,  whom  Manu  sprung  from 
the  Self -existent  has  described,  six  are  heirs  and  kinsmen ;  six,  not  heirs  but 
kinsmen.  The  son  begotten  by  a  man  himself,  the  son  of  the  appointed  wife, 
the  son  given,  the  son  made,  the  secretly  bom  son  of  the  wife  and  the  deserted 
E  .  are  the  six,  kinsmen  and  heirs  :  the  son  of  an  unmarried  daughter,  the  son 
c  a  pregnant  bride,  the  son  bought,  the  son  of  the  twice-man*ied  woman,  the 
f  I  self-given  and  the  son  by  a  Sudra  wife  are  the  six  kinsmen  but  not  heirs."* 
]    should  bo  noticed  that  the  appointed  daughter's  son  is  not  one  of  these  twelve, 

»  Manu-Smriti,  IX,  158-160. 
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but  ho  is  to  be  deemed  included  in  the  first  class,  as  he  has  been  declared  by 
Mann  to  be  equal  to  a  real  legitimate  son.^ 

Likewise  Baudhayana  after  having  described  thirteen  descriptions  of  sons 
refers  to  the  tradition  relating  to  their  heritable  rights  in  the  foUoAving  pas- 
sage : — "  They  declare  the  real  legitimate  son,  the  appointed  daughter's  son,  the 
appointed  wife's  son,  the  son  given,  the  son  made,  the  son  of  concealed  birth  and 
the  deserted  son  to  be  entitled  to  the  heritage ;  and  they  declare  the  damsel's  son, 
the  son  received  with  a  pregnant  bride,  the  son  purchased,  the  son  of  the  twice- 
married  woman,  the  self -given  son,  and  the  nishdda  to  be  members  of  the  gotra. 
Aupajandhani  declares  that  the  first  among  them  (t.  e.,  aurasa)  alone  is  entitled 
to  the  inheritance."* 

Similarly  Guutama  declares : — "  The  real  legitimate  son,  the  appointed 
wife's  son,  the  given  son,  the  son  made,  the  secretly  born  son  of  a  wife  and  the 
deserted  son  are  entitled  to  the  heritage ;  the  unmarried  daughter's  son,  the  son 
received  with  a  pregnant  bride,  the  son  of  the  twice-married  woman,  the  appoint- 
ed daughter's  son,  the  self -given  son  and  the  son  purchased  are  entitled  to  be 
members  of  the  gotra ;  and  in  default  of  the  real  legitimate  son  and  otheA,  are 
entitled  to  a  fourth  of  the  estate."*  In  one  respect  the  view  of  this  rishi  appears 
to  be  very  peculiar ;  for  unlike  all  other  sages  he  places  the  appointed  daugh- 
ter's son  in  the  second  class,  while  some  declare  him  to  be  equal  to  the  legiti- 
mate son  and  assign  to  him  the  second  place ;  and  others,  the  third  in  the  oixier 
of  enumeration.  The  author  of  the  Mitakshara  explains  away  this  singularity 
by  supposing  it  to  relate  to  the  son  of  an  appointed  daughter  belonging  to  an 
inferior  tribe.* 

This  division  is  an  improvement  on  the  earlier  classification  which  was  based 
on  different  principles.  Manu  and  the  other  sages  entertaining  the  same  view, 
modified  the  earlier  division  so  as  to  make  it  somewhat  consistent  with  the 
advanced  ideas  taught  by  all  the  sages  with  respect  to  the  pui'ity  of  the  man^agc 
union ;  and  assigned  an  inferior  position  to  those  sons  that  were  regarded  as 
contemptible  on  account  of  the  usages  recognizing  them  being  opposed  to  the 
chastity  and  single-husbandedness  of  women.  The  importance  of  the  chastity 
of  damsels  cannot  be  overrated,  as  the  belief  in  the  chastity  of  young  girls  is  a 
powerful  attraction  to  marriage  ;  and  it  could  have  no  foundation  to  rest  upon, 
so  long  as  the  practice  of  a  damsel  bearing  a  son,  or  being  with  child  before 
marriage  should  continue  to  be  recognized  in  the  way  it  was  done.  We  have 
already   seen  that  the  rules  laid  down  by  the  sages  relating  to  marriage  were  all 

»  Manu,  IX,  130  and  134. 

»  Bandhdyaua,  II,  2,  3,  31-33,— Sacred  Books  of  the  East,  Vol.  XIV,  p.  228. 
■  Gautama-Sinriti,  Ch.  XXVIII,   32-34,— Sacred  Books  of  tho  East,  Vol.   II,   pp.  303- 
Ch.  XXIX,  32.34,— Jlbananda  Bhattacliaiyya's  Sanskrit  Edition  of  Suiritis,  Vol.  II,  p.  433. 
*  Colcbrooke's  Mitakshara,  Ch-,  I,  Sect.  XI,  paia.  35. 
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intended  to  eradicate  the  immoral  usages.  But  those  were  merely  theoretical 
at  the  time  when  the  existing  usages  were  recognized,  and  this  slight  modifica- 
tion of  the  earlier  division  of  sons  was  a  practical  means  for  improving  social 
institutions.  The  unmairied  daughter's  son  and  the  son  received  with  a  preg- 
nant bride  were  therefore  placed  by  Manu  in  the  second  class,  and  so  also  the 
son  of  a  twice-married  woman.  As  to  the  appointed  wife's  son  and  to  the  son 
of  an  adulterous  wife,  who  are  by  the  sages  placed  in  the  first  group,  it  may 
be  observed  that  the  husband  is  a  consenting  party  to  the  wife's  unchastity  in 
the  first  case,  and  in  the  second  he  condones  the  wife's  offence  by  accepting  the 
son  borne  by  her,  for  a  husband's  power  to  divorce  a  wife  whose  adultery  is 
followed  by  conception  is  recognized  by  the  Codes.  If  a  husband  is  careless 
of  his  wife's  chastity  no  legislation  can  secure  it.  These  sages  therefore  left 
the  wife's  sons  in  the  same  position  they  had  held  before,  as  they  were  likely 
to  vanish  with  the  growth  of  the  sense  of  honour  and  sentiment  in  a  husband. 
Again  when  the  husband  recognized  his  wife's  sons  as  his  own,  it  would  be  ex- 
tremely difficcdt  to  distinguish  them  from  the  real  legitimate  son :  and  this 
was  another  reason  why  they  should  continue  in  the  first  class. 

The  last  stage  of  the  classification  of  sons  is  that  given  in  the  following  text 
of  Vrihaspati  who  places  the  whole  lot  of  illegitimate  sons  owing  their  origin 
to  usages  founded  upon  immorality  and  unchastity  of  females,  in  the  lowest 
class  : — "  One  alq^e,  namely,  the  son  of  the  body,  is  declared  to  be  the  owner 
of  the  wealth  left  by  the  father  ;  the  appointed  daughter  is  equal  to  him  ;  but 
the  other  sons  shall  only  be  maintained.^  'The  son  given,  the  deserted  son,  the 
son  purchased,  the  son  made,  and  the  son  by  a  Sudra  wife ;  these,  if  pure  by 
class,  a^d  irreproachable  for  their  conduct,  are  held  in  a  middle  degree  of  esti- 
mation. The  appointed  wife's  son,  is  contemned  by  good  men ;  and  so  are  the 
son  of  the  twice-married  woman,  the  son  of  an  unmarrifed  woman,  the  son  re- 
ceived with  a  pregnant  bride,  and  the  secretly  bom  son  of  an  adulterous  wife."* 
In  another  text  the  same  sage  declares  :  "  The  sons  made  in  various  ways  by 
the  ancient  rishis,  the  powerless  modem  people  have  not  the  power  to  make 
now."3 

The  views  expressed  by  Vrihaspati  in  the  above  passages  were  not  new,  they 
had  in  fact  been  intimated  by  all  the  previous  sages.  He  does  not,  however, 
follow  the  customary  rule  of  dividing  sons  into  two  groups,  but  adopts  the  higher 
principles  enunciated  by  the  earlier  sages  and  gives  them  effect  by  dividing  the 
sons  into  three  classes  and  by  declaring  their  rank  to  be  superior,  inferior  or 
n      ocre  according  as  the  usages  to  which  they  owe  their  origin  are  good,  bad  or 

Oolebrooke's  Digest,  Bk.  Y,  216  ;  Madras  Edition,  Vol.  II,  p.  848. 
Golebrooke's  Digest,  Bk.  V,  202  ;  Madras  Edition,  Vol.  II,  p.  837. 
Cited  in  Daitaka-Mdn&nsA,  section  I,  paragraph,  64. 
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indifEerent  on  moral  grounds.  He  appea>rs  to  condemn  some,  and  to  disapproye 
all,  the  subsidiary  sons  excepting  the  appointed  daughter  and  endeavours  to 
explain  away  the  argument  based  upon  the  practice  of  ancient  sages,  in  favonr 
of  the  system  of  secondary  sons,  by  aflSrming  want  of  power  in  modem  people  to 
imitate  the  ancient  sages  with  respect  to  affiliation  of  sons. 

The  conclusion  to  which  any  one  carefully  perusing  the  subject  of  sonship 
as  dealt  with  in  the  Codes,  must  come,  is  that  the  usage  of  secondary  sons  was 
not  introduced  by  them.  It  had  been  an  existing  institution  from  before  the 
time  when  the  Codes  were  composed,  and  was  disapproved  by  all  of  them.  The 
doctrine  of  spiritual  benefit  conferred  by  sons,  was  introduced  by  the  rishis  with 
a  view  to  raise  the  position  of  the  real  legitimate  son  and  to  suppress  the  insti- 
tution of  the  secondary  sons.  The  passages  in  the  Codes,  extolling  the  pos- 
session of  a  son  for  spiritual  purposes,  do  most  if  not  all  of  them,  relate  to  the 
real  legitimate  son  ;  the  secondary  sons  being  declared  worthless  for  those  pur- 
poses. But  although  disapproving  of  the  institution  of  the  secondary  sons, 
the  sages  did  not  declare  invalid  any  one  of  them,  though  more  or  less  con- 
demned and  censured. 

In  concluding  the  subject  of  the  doctrine  of  spiritual  benefit,  I  wish  to 
observe  that  a  person  on  perusing  the  passages  of  the  Codes,  declaring  the  im- 
portance of  real  legitimate  sons  in  a  spiritual  point  of  view,  may  have  the 
impression  that  the  only  virtufe  a  Hindu  has  to  practise  in  this  life  for  the 
purpose  of  attainment  of  heavenly  happiness  in  the  next,  is  to  marry  and 
beget  sons.  But  it  must  be  rememibered  that  the  foundation  of  all  virtues 
consists  in  self-abnegation  and  self-sacrifice.  And  there  cannot  be  any  doubt 
that  the  possession  of  wife  and  children  teaches  man  to  practise  the  virtue,  of 
real  self-sacrifice.  The  denial  of  comforts  to  one's  own  self  for  the  sake  of 
others  is  a  virtue  that  id  learnt  by  a  man  having  a  family  of  his  own.  To  lire 
for  others,  is  the  motto  of  all  systems  of  religion,  and  a  man  with  the  respon- 
sibility of  having  a  family  cast  upon  him,  begins  to  learn  this  virtue,  in  other 
words,  real  charity  begins  at  home.  Persons  having  superfluities  may, 
without  any  sacrifice  to  themselves,  make  gifts  for  the  benefit  of  others ; 
but  this  may  be  attributed  to  kindness  or  vanity,  and  is  not  so  meritorious, 
"  for  they  cast  in  of  their  abundance."  Besides,  men  having  children  are 
more  closely  connected  with  society  and  concerned  with  its  well-being  and 
its  future  than  those  having  no  issue,  or  single  men  who  are  generally 
characterized  by  extreme  selfishness.  Marriage  and  possession  of  children  are 
calculated  to  make  men  more  virtuous,  and  the  Hindu  sages  whose  legislation 
was  entirely  religious,  and  whose  teachings  were  all  directed  to  promote  the 
ends  of  man  as  an  infinite  being,  had  a  deep  meaning  in  enjoining  men  to  espouse 
wives  for  the  purpose  of  having  issue.  Hindu  society  strictly  following  the 
injunctions  of  the  Sastras  in  this  respect,  is  distinguished  for  its  charity  and 
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virtues,  bo  that  the  poor  and  needy  persons  living  in  it  are  provided  for  by  the 
Tolnntary  almsgiving  of  the  people,  and  death  by  starvation  is  unknown  in  India 
except  in  a  famine ;  whereas  the  civilized  nations  of  Europe  require  the  Poor 
Law  for  compelling  them  to  support  the  indigent  and  destitute  men  amongst 
them. 


LECTUEE  in. 

SOURCES  OF  LAW,  COMMENTARIES  AND  THE  TWELVE 

KINDS  OF  SONS. 

Introdaction — Sources  of  Law — Four  Vedas,  Sanhit^  and  Br&hmanas — TTpaniahadfl — Sniti-~ 
These  unimportant — Six  appenda^s  of  Yedas — Dharma-S&strasor  Codes  of  law — Snbjects 
treated  therein  and  their  division — Importance  of  some  minor  Codes — Cnstoms — Mtminsa 
and  Ny^a — Importance  of  Mim&nsi — Vedinta  or  posterior  Miminsi — Eighteen  Porinas, 
and  Upa-purdnas — Their  character — ^ThelSry  of  their  authority — Jurisprudence  not  their 
Bubject — Smriti  and  theory  of  divine  origin  of  law — Theory  not  peculiar  to  Hindus- 
Conception  of  law — Commingling  of  religious  and  legal  rules — Doubtful  whether  all  rules 
enforced — Hindu  Codes  complete — Accusation  of  incompleteness  not  correct — Lawgivers 
ministers  ol  kings — Different  Codes  progressiye — Slowness  of  progress,  its  oanaes  and 
contrast  with  Boman  law — Effect  of  Mahommedan  conquest  on  Brihmanical  mind,  its 
religious  turn — Commentaries — Conflict  of  law  and  its  reconciliation — Positire  law  not 
within  scope  of  Sastras,  and  classification  of  rules  properly  within  it — Mitikshari  on  this 
point — Its  advanced  ideas,  division  of  rules  into  mandatory  and  directory — Law  and 
popular  feelings — Mitdkshard  and  Ddyabhaga  not  speculative — Commentaries  and  Bonship 
— Mit&kshara — Mithila  School,*  Yiv&da-Batndkara — ^Viv&da-Chint&mani — Bengal  Schoolt 
D&yabh&ga — Smriti-tattva  of  Baghunandana — Yrihan-N^diya  Pur&na  on  prohibitions 
for  the  Kali  age — Aditya-PurAna  on  the  same — Viramitrodaya — ^Nirnaya-Sindhn  and 
VivAda-Tandava— Nanda  Pandita — His  commentary  on  Vishnu- Smriti— His  Dattaka* 
Mim&nsd — Institutes  of  Pardsara — Midhava-Acharya's  commentary  on  the  same — ^Apa- 
rdrka— Other  special  treatises  on  adoption,^Vyavah4ra-Maylikha  of  Nilakantha— 
Smriti-Chandika  ^^  Yyavah&ra-Madhava — Yisvesvara  and  B&lambhatta  —  Divergence 
between  earlier  and  lat^r  commentators  and  also  between  the  latter — Character  of  Saa« 
naka's  work  ^Authority  of  minor  Pur&nas — Question,  whether  th^ese  can  override 
Smritis,  never  raised — Reasons  for  the  negative — Origin  of  the  doctrine  of  prohibition/i  for 
the  Kali  age — ^Their  character — Prohibition  as  to  sonship — Conclusion. 

In  the  last  lecture  I  have  endeavoured  to  show  that  the  generally-received 
theory  of  the  religions  origin  of  adoption  amongst  the  Hindus  is  not  supported 
by  the  Codes  which  introduced  and  gave  prominence  to  the  doctrine  of  spiritual 
benefit.  On  the  contrary  a  careful  examination  of  all  the  Codes  that  have 
dealt  with  the  subject  of  sonship  in  its  entirety,  leads  to  the  conclusion  that 
while  recognizing  the  various  descriptions  of  sons,  as  an  ancient  and  subsisting 
institution  of  society  they  attempted  to  discourage  and  discountenance  it  u  a 
religious  grounds  alone.  But  although  the  religious  ordinances  relating  o 
marriage  and  sonship,  were  all  directed  against  the  usage  of  secondary  sons  I 
calculated  to  suppress  and  abolish  in  the  course  of  time  the  na.ost  reprehen  1 
if  not  all  of  them,  yet  the  legality  and  validity  of  all  the  substitutionary  «     s 
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remained  unaffected  by  the  legislation  of  the  Rishis.  I  proceed  now  to  discuss 
how  the  commentaries  have  dealt  with  this  subject  of  the  different  kinds  of  sons. 
But  before  entering  into  that  subject,  I  think  it  necessary  to  make  a  few  ob- 
servations on  what  the  commentators  profess  to  interpret  as  being  the  sources 
of  law,  as  also  on  their  theory  of  law,  classification  of  its  rules,  mode  of  its 
construction,  and  the  progress  in  its  conception. 

The  sources  of  law  are  enumerated  in  the  Codes  themselves.  Manu  says  : 
— "  The  roots  of  dharma  or  law  aro  the  whole  Veda,  the  Smriti  or  recollection, 
and  the  practices  of  such  as  perfectly  understand  it,  the  immemorial  customs 
of  good  men,  and  self-satisfaction.^  The  Veda,  the  Smriti,  approved  usage  and 
satisfaction  of  one's  soul  or  conscience  have  been  declared  to  be  the  quadruple 
direct  evidence  of  law."*  Similarly  Yajnavalkya  declares : — "  The  Sruti,  the 
Bmriii,  approved  usage,  self-satisfaction  and  a  perfectly  lawful  desire  are 
ordained  to  be  the  sources  of  Dharma  or  law."^  In  an  earlier  passage  the  same 
Rishi  declares, — "  The  four  Vedas,  •  together  with  their  six  skppendages,  the 
Dharma-Sastra,  the  Mimdns4,  the  Nyaya,  and  the  Purdna  are  the  fourteen 
sources  of  knowledge,  and  of  dharma  or  law."^  This  lawgiver  then  names  Manu 
and  nineteen  others  as  the  compilers  of  the  BharmorSdsiras  or  codes  of 
law.*^  Manu  explains  the  terms  8ruti  and  SmHti  thus, — '*  By  8ruH  (or  what 
was  heard  from  the  Deity)  is  meant  the  Veda ;  and  by  Smriti  (or  what  was 
traditionally  remembered  from  the  beginning)  the  Dharma- Sdstra  or  the  In- 
stitutes of  law."*  The  word  DharmaSdstra,  which  means  *  teacher  of  law,*  is, 
however,  sometimes  employed  in  its  literal  sense  to  designate  both  the  8ruti 
and  the  Smriti,  You  will  observe  that  in  the  above  passage  the  word  dharma 
or  law  has  been  used  in  the  widest  sense.  It  is  derived  from  the  root  dhri  to 
hold,  support  or  sustain ;  and  it  means  law  or  duty  in  the  most  extensive  sense 
and  also  the  property  of  a  thing.  Hence  a  deliberate' desire  not  opposed  to  an 
express  mie  of  law  is  stated  by  Tajnavalkya  as  a  test  for  determining  the  law- 
fulness or  otherwise  of  any  act  done  by  man ;  man  being  regarded  as  respon- 
sible for  every  act  or  omission  of  his,  which  affects  his  spiritaal  condition. 

VedaSy  Banhit&S  and  Br&hxnaiias. — The  earliest  sacred  writings  are  called 
the  Vedas.  These  were  compiled  and  arranged  in  the  present  order  by  EIrishna 
Dvaipayana,  the  son  of  Parasara,  who  thence  obtained  the  surname  of  Veda- 
Vyfoa,  that  is,  compiler  of  the  Vedas,  and  who  is  how  generally  cited  by  the 
name  Vy4sa  or  the  compiler.  He  distributed  the  Hindu  scriptures  into  four 
narts  which  are  severally  entitled,  Rik,  Yajush,  Saman,  and  Atharvana ;  and 
K  of  which  bears  the  common  denomination  Veda.     Each  of  those  four  Vedas 

Mann  II,  6.  *  Yijnavalkya  I,  3. 

Manu  II,  12.  '  Ydjnavalkya  1,  4  and  5. 

Yajnavalkya  I,  7.  •  Manu  II,  10. 
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consists  of  two  parts,  the  first  is  called  its  Sanhitd,  and  the  second  its  Br&hmanA. 
The  Sanhitd 'contains  the  mantras  or  hymns,  prayers  and  invocations,  and  may 
be  called  the  text  of  the  particular  Yeda ;  while  the  6ri,hmana,  is  its  supple- 
mental or  explanatory  addition,  comprising  precepts  inculcating  religious  duties, 
maxims  explaining  these  precepts,  arguments  relating  to  theology,  and  legends 
and  stories  concerning  gods,  sages,  and  kings.  Of  the  four  Yedas  the  Rig- Yeda 
occupies  the  most  prominent  positions  and  appears  to  be  the  most  ancient.  Its 
Sanhita  contains  upwards  of  a  thousand  sdktas  or  hymns  in  metre,  which  are 
for  the  most  part  encomiast,  as  the  name  of  the  Rig- Yeda  implies.  The  etymo* 
logical  meaning  of  the  word  Bik,  according  to  Sayana,  the  celebrated  commenta- 
tor of  the  Yedas,  is  that  which  praises  ;  and  the  Riks  praise  either  a  god,  or  a 
thing,  or  the  instrumentality  of  a  thing  for  pleasing  the  gods.  The  Yajur-Yeda 
relates  chiefly  to  sacrifices,  as  the  name  itself  implies.  Its  Sanhita  contains 
prayers  and  invocations  some  of  which  are  in  metre  and  denominated  Rik,  and 
the  rest  are  in  measured  prose  or  simple  prose.  This  Yeda  is  divided  into  two 
portions  of  which  one  is  denominated  Black  and  the  other  White.  The  Sama- 
Yeda,  consists  of  prayers  composed  in  metre  and  intended  to  be  chanted  at 
sacrifices.  A  peculiar  degree  of  holiness  is  attached  to  it  as  it  is  believed  to  be 
efl&cacious  in  removing  sins.  The  Atharva-Yeda  contains  hymns,  incantations  and 
forms  of  imprecations  for  destroying  or  injuring  an  enemy,  and  prayers  for  safety 
from  an  enemy  or  for  averting  calamities.  As  the  idea  of  injuring  another,  be  he 
even  an  enemy,  is  opposed  to  the  spirit  of  Hinduism,  the  Atharva-Yeda  was  not 
much  respected  and  came  to  be  regarded  with  disapprobation.  You  will  find  in 
Smritis  and  other  sacred  writings  that  the  Yedas  are  for  this  reason  referred  to 
as  three  in  number,  the  Atharvana  being  suppressed.  Although  the  Yajush  has 
been  said  to  relate  to  sacrifices  as  being  directly  concerned  with  them,  yet  all 
the  Yedas  appear  to  b^  intimately  connected  with  the  performance  of  sacrifices 
and  religious  ceremonies  in  which  the  hymns,  prayers  or  incantations  are  to  be 
used  or  chanted ;  they  form  what  is  called  the  Karma-kdnda  or  that  portion  of  the 
Sruti  or  revelation  which  is  concerned  with  religious  ceremonies,  or  practices. 

The  UpanishadS  are  denominated  the  Yed&nta  or  the  concluding  portion 
of  the  Yeda,  and  are  represented  as  the  head,  or  the  best  part  of  the  revelation. 
In  comparison  with  the  four  Yedas,  they  are  characterized  as  para  which  may 
mean  either  posterior  or  superior,  and  the  Yedas  are  called  a-pard  anterior  or 
inferior.     The  Upanishads  teach  of  the  Supreme  Being,  His  attributes  and  per- 
fections, and  of  the  attainment  of  beatitude  by  means  of  the  knowledge  of  the 
divinity  ;  they  form  the  foundation  of  the  whole  of  the  Hindu  theology.     Thi     i 
are  denominated  the  Jny4na-Kanda  or   that  portion  of  the  revelation  whi 
deals  with  true  knowledge  as  distinguished  from  ceremonial  observances  treat 
in  the  four  Yedas.     The  Upanishads  are  connected  with  particular  Yedas,  a? 
some  of  them  embody  portions  of  the  Brahmanas  relating  to  them,  so  thai    t 
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gharp  line  of  distinction  cannot  be  drawn  between  the  different  divisions  of 
these  earliest  sacred  writings. 

Sruti. — The  four  Yedas  consisting  of  the  Sanhitds  and  the  Brdhmanas,  and 
the  Upanishads  are  all  believed  by  the  Hindus  to  have  been  revealed  by  the 
Deity  to  man  and  to  record  His  very  words :  and  hence  they  are  denominated 
Sruti  or  what  was  heard.  Sruti  is  defined  to  be  "  words  pronounced  by  the  Self- 
existent,  that  are  eternal  having  neither  a  beginning  nor  an  end."^  The  indivi- 
duals who  were  inspired,  that  is,  to  whom  any  portion  of  the  revelations  was  com- 
municated are  called  Bishis,  and  their  names  are  preserved  in  connection  with  the 
particular  portions  of  the  Vedas,  of  which  they  were  the  inspired  speakers. 

These  unimportant  to  lawyers*— This  voluminous  literature  is  not  of 
much  importance  to  practical  lawyers,  as  it  does  not  at  all  deal  with  positive  law, 
but  is  confined  exclusively  to  the  consideration  of  religious  rites  and  duties. 
But  these  writings  furnish  us  with  materials  though  indirect  and  meagre 
from  which  the  state  of  early  society  and  its  usages  may  be  gathered ; 
and  there  are  some  passages  containing  an  incidental  allusion  to  a  rule  of 
law,  or  giving  an  instance  from  which  a  rule  of  law  or  usage  may  be  inferred. 
An  indication  afforded  by  these  sacred  writings,  of  any  rule,  however  is 
considered  to  be  entitled  to  very  great  respect  and  to  be  more  authoritative 
than  a  precept  of  the  Smriti  or  Codes.*  There  are  several  passages  in  the 
Rig- Veda,  alluding  to  some  descriptions  of  sons,^  and  there  are  legends 
related  in  other  Vedik  writings  giving  instances  of  adoption.  And  these 
are  important  in  this  respect  that  they  afford  evidence  of  the  existence  in 
the  earliest  times,  of  the  usages  relating  to  secondary  sons,  a  fact  which  is 
evident  from  the  manner  in  which  the  subject  of  sonship  has  been  dealt  with 
in  the  Codes  which  recognize  the  institution  of  secondary  sons,  though  they  are 
not  favourably  disposed  to  it. 

The  six  angas  or  appendages  of  the  Yedas  are : — 

(1)  the  Siksh4  or  orthography  and  orthoepy,  dealing  with  the  modes  of 
correct  pronunciation  of  the  letters  of  the  Sanskrit  alphabet ; 

(2)  the  Kalpas,  or  treatises  dealing  with  the  ritual  or  process  of  performing 
the  sacrifices ; 

(3)  the  Vyakarana  or  grammar  which  deals  with  radical  words,  their  de- 
clensions and  conjugations,  their  derivates  and  the  mode  of  the  formation  of  the 
latter ; 

(4)  the  Chhandas  or  prosody  treating  of  the  Vedik  metres ; 

■  Siyana's  Infcrodnction  to  hia  Commentary  on  the  Rig- Veda,— Max  Meier's  Edition,  Vol. 
age  21. 

'  Dattaka-Mim&ns&  Section  I,  para.  12. 
*  See  Sarvidhikari'B  Tagore  Lectores,  page  218. 
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(6)  the  Jyotisha  or  astronomy,  the  study  of  which  is  necessary  for  determin- 
ing the  proper  seasons  and  periods  for  the  performance  of  sacrifices ;  and 

(6)  the  Nimkta  or  thesaurus  or  lexicon  of  words  containing  a  collection   of 
synonymous  words  and  their  meanings  such  as  the  Nirukta  of  Ydska. 

These  are  to  be  studied  by  a  student  of  the  Vedas  in  order  to  enable  him 
to  read  and  pronounce  them  properly,  understand  their  meaning  correctly  and 
to  make  use  of  them  for  sacrificial  purposes.  An  incorrect  utterance  of  th.e 
hymns,  prayers  and  incantations  mars  the  efficacy  of  a  sacrifice  and  renders  it 
defective  so  as  to  produce  sometimes  the  very  opposite  result.  These  sciences 
however  cannot  be  regarded  as  sources  of  law. 

The  Dharma-Sdstras  or  Codes  of  law  are  the  real  sources  of    law  in  a 
lawyer's  point  of  view.     These  are  denominated  Smritis  and  believed  to  contain 
precepts  emanating  from  the  Deity.     The  distinction  between  Sruti  and  Smriti 
consists  in  this  that  the  former  consists  of"  the  exact  words  pronounced  by  God, 
while  the  latter  embodies  the  purport  of  the  divine  precepts,  but  not  the  exact 
words  in  which  they  had  been  delivered.     The  language  in  which  these  precepts 
are  recorded  is  of  human  origin,  but  the  precepts  are  divine.     The  theory  of 
Smriti  or  remembrance  is,  that  the  rules  contained  in  the  Code  had  been  originally 
communicated  to  primeval  men  and  handed  down  by  tradition  until  they  were 
recorded  in  the  present  form  as  remsmhered.     There  are  numerous  works  to 
which  the  name  of  Smriti  is  applied,  but  the  exact  number  of  them  cannot  be 
given  with  any  degree  of  precision.     In  the  Institutes  of  Yajnavalkya  twenty 
Rishis  are  mentioned  as  the  compilers  of  law ;  thus : — "  Manu,  Atri,  Vishnu, 
Harita,  Yajnavalkya,  Usaniis,  Angiras,  Yama,  Apastamba,  Sambarta,  KiLtya- 
yana,  Yrihaspati,  Parasara,   Yyasa,   Sankha  and   Likhita,   Daksha,  Crantama, 
Sdtdtapa  and  Yasishtha,  are  the  propounders  of  the  Codes  of  law.''^    But  the 
Mitakshara  while  commenting  on  this  text  observes  that  this  enumeration  is 
not  exhaustive  since  Baudhdyana  and  others  are  also  recognized  as  lawgivers. 
It  is  remarkable  that  the  name  of  Narada  has  not  been  included  in  Yajnavalkya's 
list,  although  the  commentators  on  pcfeitive  law  constantly  invoke   his  authority 
by  citing  texts  from  his  Code,  in  support  of  the  expositions  of  law  given  by 
them.     There  is  no  complete  authoritative  list  of  the  works  denominated  Smriti ; 
one  may,  no  doubt,  be  prepared  by  a  person  on  perusing  all  the  commentaries 
on  law  and  religious  rites.     But  it  should  be  observed  that  the  latest  comihenta- 
tors  cite  passages  from  the  largest  number  of  works  which  are  called  Smriti  by 
them.     Most  of  these  again  are  not  found  at  all  in  a  separate  or  complete  form. 
These  facts  raise  considerable  doubt  as  to  the  authencity  of  most  of  them. 

Subjects  of  Codes. — The  Codes  of  law,  taken  as  a  whole,  deal  with  the  du 
of  man  as  a  spiritual  being  of  infinite  existence :  and  they  devote  greater  attent 
to  religious  duties  than  to  secular  matters.     They  do  not  appear  to  attach  ir>i 

*  Yijnayalkja,  I,  4  and  5. 
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importance  to  the  present  finite  existence  of  man,  which  they  deal  with  as  a  merely 
oomiecting  link  between  the  infinite  past  and  the  infinite  fntnre.  The  rules  that 
have  been  laid  down  in  the  Codes  for  the  guidance  of  man  in  this  world  are  all 
directed  to  his  spiritual  development :  and  most  of  the  Codes  do  not  at  all  deal 
with  positive  law  oi<  the  body  of  rules  relating  to  the  rights  and  duties  of  men 
as  members  of  society,  while  some  deal  with  only  a  portion  of  it  and  a  few  with 
all  its  branches.  There  are  only  two  Codes  that  deal  with  all  branches  of  law, 
in  its  widest  sense,  namely,  the  Codes  of  Manu  and  Yajnavalkya,  which  treat 
not  onTy  of  the  religp[ou3  iHltes  and  duties  but  also  of  Vyavahdra  or  the  Jurispru- 
dence of  positive  law  in  a  systematic  form.  The  Code  of  Yajnavalkya  appears 
to  be  the  most  systematic,  and  is  divided  into  three  books  called  Achdra,  Vyava- 
hara  and  Prdyaschitta  respectively  :  the  first  deals  with  religious  rites  and 
duties;  the  second,  with  jurisprudence;  and  the  third,  with  sins  and  their 
atonement,  and  with  true  religious  knowledge.  These  two  may  be  considered  as 
complete  Codes  in  the  Hindu  view.  The  other  Rishis  enumerated  by  Yajna- 
valkya as  compilers  of  law,  do  not  appear  to  have  given  complete  Codes ;  some 
are  not  extant  such  as  are  attributed  to  Katyayana  and  YHhaspati,  though 
many  texts  are  cited  from  their  Codes  by  the  commentators  on  positive  law ; 
while  the  rest  of  them  all  deal  with  religious  matters,  and  excepting  two  or 
three,  also  with  sonship  and  inheritance,  but  not  vrith  other  branches  of  positive 
law.  Of  the  Codes  not  enumerated  by  Yajnavalkya,  those  of  Narada,  Baudhdyana; 
Devala  and  Paithinasi,  deserve  special  notice  as  their  authority  is  admitted  by 
the  leading  commentaries  on  Hindu  law.  The  Code  of  Narad  a  does  not  deal 
with  religious  matters,  but  is  confined  to  Jurisprudence  or  secular  law  alone,  and 
as  such  is  a  unique  treatise.  Baudhdyana  and  Devala  both  deal  with  sonship 
and  inheritance,  the  former  deals  also  with  religious  rites  and  duties ;  but  the 
latter's  Code  is  not  extant. 

Importance  of  some  minor  Oodes. — Of  the  Codes  that  do  not  deal  with 
any  branch  of  Hindu  jurisprudence,  and  are  on  that  account  unimportant  in 
a  lawyer's  point  of  view,  there  are  four  that  are  entitled  to  special  notice,  since 
the  law  of  adoption,  as  enunciated  by  the  latest  commentators,  is  entirely  based 
on  them.  They  are  the  Codes  of  Atri,  Parasara,  Saunaka  and  Sakala,  not  a 
single  text  from  which  is  cited  in  the  Mitdk shard  or  the  Dayabhdga  the  two 
leading  commentaries  of  paramount  authority  on  the  law  of  inheritance. 

Customs. — With  the  Smritis  are  classed  approved  immemorial  customs 
w^-.ch  are  not  recorded  in  the  Codes,  but  are  observed  by  the  virtuous.  These, 
li  I  the  Codes,  are  supposed  to  be  based  upon  revelation ;  both  arc  believed  to 
b  founded  upon  divine  precepts  and  handed  down  by  tradition  and  observance. 
T  »se  that  were  compiled  were  embodied  in  the  Codes,  and  the  unrecorded  ones 
CH  inued  to  be  observed  in  practice.  The  immemorial  customs  are  declared  to 
b  a  source  of  law,  as  the  existence  of  revelations  ordaining  the  approved 
01     oma  is  to  be  presumed  from  the  fact  of  the  observance  of  such  customs. 
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Mfm&nsd  and  Ny&ya. — The  Mimansa  and  tlie  Nydya  mentioned  by  Yajna- 
valkya  as  sources  of  knowledge  and  law,  consist  of  rules  for  coustming  and 
interpreting  the  divine  precepts  contained  in  the  Sruti  and  the  Smriti«  The 
Mitakshara  explains  Mimansd  to  mean,  the  discussion  of  Yedik  texts;  ancL 
Nydya,  the  science  of  reasoning.  Mimansd,  however,  is  the  name  of  a  School 
of  Hindu  philosophy  founded  by  Jaimini,  the  object  of  which  is  to  establisli  the 
cogency  of  precepts  contained  in  the  Scripture,  and  to  furnish  maxims  of  inter- 
pretation, by  means  of  the  rules  of  reasoning.  And  the  Mitdkshara  evidently 
means  to  indicate  Jaimini's  philosophy  by  giving  the  meaning  of  its  name.  A 
system  of  philosophy  is  denominated  Nyaya  or  the  logical  school.  The  word 
Nyaya  means  also  a  canon  of  construction  or  interpretation.* 

Importance  of  Mimdnsi. — With  respect  to  the  Mimansa  philosophy  of 
Jaimini,  Colebrooke  observes : — "  The  disquisitions  of  the  Mimansd  bear,  there- 
fore, a  certain  resemblance  to  juridical  questions,  and,  in  fact,  the  Hindu  law  bein^ 
blended  with  the  religion  of  the  people,  the  same  modes  of  reasoning  are  appli- 
cable, and  are  applied  to  the  one  as  to  the  other.     The  logic  of  the  Mimansa  ia 
the  logic  of  the  law  ;  the  rule  of  interpretation  of  civil  and  religious  ordinances. 
Each  case  is  examined  and  determined  upon  general  principles ;  and  from  the 
cases  decided  the  principles  may  be  collected.     A  well-ordered  arrangement  of 
them  would  constitute  the  philosophy  of  law :  and  this  is,  in  truth,  what  haa 
been  attempted  in   the   Mimansd.     •     ♦     •      Instances  of  the  application   of 
reasoning,  as  taught  in  the  Mvmditsd,  to  the  discussion  and  determination  of 
juridical  questions,  may  be  seen  in  two  treatises  on  the  Law  of  Inheritance, 
translated  by  myself,  and  as  many  on  Adoption,  by  a  member  of  this  Society, 
Mr.   Sutherland.     (See  Mitakshara  on  Inheritance  1,  1,  10  and  1,  9,  11,  and 
2,  1,  34;  Jimuta  Vahana  11,  5,  16-19.     Datt.  Mim.   on  Adoption  1,  35-41  and 
4,  65-66  and  6,  27-31.    *Datt.  Chand.  1,  24  and  2,  4.)"» 

The  Veddnta — School  of  philosophy,  the  founder  of  which  is  Vydsa  is  also 
denominated  Mimansd,  and  in  order  to  distinguish  it  from  Jaimini's  philosophy, 
the  Vedanta  is  called  the  Uttara  or  posterior  Mimansd;  and  the  other,  the 
Purva  or  prior  Mimansd.  This  division  is  similar  to  that  between  the  Vedas 
and  the  Upanishads  and  based  upon  the  same  principle :  the  Mimansa  of  Jai- 
mini deals  vdth  the  practical  or  ceremonial  precepts ;  whereas  that  of  Vyasa 
relates  to  the  theoretical  or  theological  precepts  contained  in  the  Upanishads. 
But  as  the  school  founded  by  Yydsa  has  a  distinct  name  of  its  own,  the  word 
Mimansa  when  used  without  qualification,  means  Jaimini's  philosophy.  T^^ 
later  Mimansa  is  supplementary  to  the  prior ;  and  they  are  parts  of  one  who 
The  two  together  comprise  the  complete  system  of  interpretation  of  the  pi 
cepts  and  doctrines  of  the  Scriptures,  both  practical  and  theological.     The  n 

»  Dattnka-Mimansd,  VI,  28. 
'  ^raxiBactious  of  the  Boyal  Asiatic  Society,  vol.,  I,  page,  457. 
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furnished  by  them  are  followed  by  the  commentators  as  authoritative  while 
discussing  doubtful  questions  of  law. 

Pnr&nas  and  Upa-pnrinas. — The  last  source  of  knowledge  and  law, 
according  to  the  text  of  Yajnavalkya  is  the  Purana,  which  is  explained  by  the 
Mitakshai*a  to  refer  to  "  the  Brahma  and  others."  A  large  number  of  volumin- 
ous works  are  denominated  Puranas,  and  some  of  them  enumerate  eighteen 
different  works  bearing  that  title.  The  Vishnu-purana^  gives  the  following 
list : — the  Brahma-purina,  the  Padma-purana,  the  Vishnu-purina,  the  Siva- 
purana,  the  Bhagabat-purana,  the  Narada-purana,  the  Markandeya-purina, 
the  Agni-purana,  the  Bhavishya-purdna,  the  Brahma- vaivarta-purana,  the 
Linga-purana,  the  Baraha-purana,  the  Skanda-purana,  the  Bamana-purana, 
the  Kurma-purdna,  the  Matsya-purana,  the  Garuda-purana  and  the  Brahmanda- 
purana.  In  another  enumeration  of  the  eighteen  Puranas  the  Vayu-purana 
is  mentioned  instead  of  the  Siva-purana.  The  eighteen  are  considered  the 
principal  Puranas,  and  there  is  another  group  of  similar  writings  denomi- 
nated Upa-puranas  or  secondary  Puranas,  such  as  the  Kalika-purdna :  so  one 
of  the  two,  namely,  Vayu  or  Siva  Purdna  must  be  placed  under  the  latter 
class.  Of  the  Puranas  the  Adi-purana,  the  Vrihan-naradiya-purAna  and  the 
Kalika-purdna  belonging  to  the  secondary  group  deserve  special  notice,  as  the 
latest  commentators  rely  upon  their  authority,  for  supporting  certain  novel 
propositions  of  Hindu  law,  of  very  great  general  importance,  as  also  for  estab- 
lishing some  important  matters  relating  to  the  law  of  adoption. 

Their  character. — These  Puranas  are  mythological  poems  which  purport  to 

give  an  account  of  creation,  to  narrate  the  genealogy  of  gods,  of  ancient  dynasties 

and  of  sacerdotal  families,  and  to  describe  the  different  ages  of  the  world ;  and  in 

doing  so  they  deal  also  with  religious  rites   and  duties.     The  object  which  the 

writers  of  these  works  had  in  view  was  to  establish  the^rahmanical  supremacy 

by  putting  down   Buddhism,   Jainaism,   and   similar  religious   doctrines,   that 

inculcated  religious  equality  of  men  and  were  opposed  to  their  interests.     They 

multiplied  religious  rites,   the   celebratiofl  of   which  has   been  the   means  of 

support  to  the  inferior  class  of  Brahmanas  who  officiate  at  them.     The  hearing 

of  these  works  being  read  is  praised  by  them  to  be   of   very  great  religious 

merit ;  and  their  recital  has  been  a  source  of  profit  to  Brahmanas.     But  the 

fact  that  these  could  be  heard   even  by  Sudras,  when  read  by  Brahmanas,  is 

against  their  pretension  to  be  ranked  with  the  Vedas.     The  modem  idolatory 

amongst  the  Hindus  owes  its  origin  to  these  Puranas,  for  no  trace  of  it  can  be 

Lud  in  the  earlier  sacred   writings   already  noticed.     The  antiquity  of  some 

ong  the  Puranas  now  extant  is   more  than  questionable,  some  appear  to 

itain   recent  interpolations  and  additions ;    while   none   appear  to  be  very 

cient. 

•      *  Vishnn-purana,  3,  6,  22—24. 
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Theory  of  their  authority. — These  Puranas  together  with  the  Itihasas  aS'- 
pire  to  the  titlo  of  the  fifth  Veda.  In  some  passages  of  the  Vedik  writings,  the 
words  Itihasa  and  Purana  are  nsed  to  designate  certain  portions  of  the  6r4hina- 
nas,  containing  either  stories  of  gods  or  men,  or  cosmogonic  traditions.*  In  the 
Chhdndogya  Upanishad  the  Itihasa  and  Purdna  are  represented  to  constitute  the 
fifth  Veda,  in  a  passage  from  which  it  is  not  clear  what  is  meant  by  these  words.* 
It  may  very  well  be  supposed  that  these  words  were  employed  by  the  speaker  in- 
tending to  include  under  the  fifth  Veda  the  Brdhmanas  themselves,  that  contain 
such  stories  or  traditions.  But  passages  like  these  in  the  Vedas  enabled  the 
later  Brahmanical  writers  to  pass  on  their  spurious  works  as  authoritative,  in 
the  following  way.  The  Vedas  were,  as  I  have  already  told  you,  compiled 
and  an*anged  into  four  parts  by  Vyasa,  who  is  also  the  author  of  the  Mahabharata 
the  celebrated  epic  poem  which  is  denominated  Itihdsa ;  and  the  authorship 
of  the  eighteen  principal  Purdnas  also  is  ascribed  to  the  same  Vyasa :  in  this 
manner  the  compiler  of  the  Vedas  is  supposed  to  have  compiled  the  Itihasas 
and  the  Puranas  that  constitute  the  fifth  Veda.  This  account  of  the  origin  of  the 
Puranas  is  furnished  by  some  of  the  Purdnas  themselves.*  But  the  claim  to  be 
ranked  with  the  Vedas,  thus  put  forward  is  weakened  by  the  fact  that  while 
the  number  of  these  works  is  limited  to  eighteen  only,  according  to  some  of 
the  Puranas  themselves,  there  are  more  works  of  the  same  title,  besides  the 
Upa-puranas.  At  any  rate  these  latter  cannot  be  considered  as  authoritative 
upon  the  above  theory,  which  attributes  the  authorship  of  eighteen  Pnrdnas 
only  to  Vydsa.  It  should  be  noticed  here  that  the  distinction  between  Puranas 
and  Upa-purdnas  have  arisen  in  consequence  of  the  above  enumeration  of  the 
Pur&nas  ;  those  that  have  not  been  so  enumerated  are  called  Upa-purdnas  though 
all  these  works  style  themselves  as  Puranas.  The  writers  who  gave  the  enu- 
meration, were  not  a^are  that  the  members  of  their  class  would  require  more 
works  of  the  kind  to  serve  their  purpose. 

Jurisprudence,  not  their  subject. — Jurisprudence,  however,  does  not  come 
within  the  scope  of  the  subjects  that  are  according  to  the  Puranas  themselves, 
dealt  with  in  them.  Some  of  the  Puranas,  however,  have  incorporated  in  them 
portions  of  the  Codes,  relating  to  positive  law,*  and  there  are  a  few  passages  in 
some  of  them,  bearing  on  law.  But  these  are  not  looked  upon  by  leading  commen- 
taries on  positive  law  as  any  authority,  although  they  are  sometimes  cited  as 
illustrative  of  the  law  contained  in  the  Institutes.  I  am  not  aware  of  any  instance 
in  which  the  Mitakshara  has  referred  to  any  passage  of  the  Puranas;  but  the  Daya- 
bhaga  has  only  in  one  place  cited  a  passage  from  the  Mdrkandeya-purana  ;^  and 

•  Max  MuUer's  Anoient  Sanskrit  Literature,  page  40. 
'  Ghhandogya  Upanishad,  oh.  7,  §  1< 

•  See  Vishnu- pnrana,  B,  6. 

^  Agni-pnr4na's  Chapter  on  inheritanoo  is  verbatim  the  same  as  in  Yiljnavalkja'a  Institat 

•  Diyabhiga,  XI,  1,  41. 
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anothei*,  one  from  the  Mahdbbdrata,^  to  illustrate  matters  that  are  more  religions 
than  legal.  With  respect  to  the  authority  of  the  Pnri,nas  in  legal  matters,  Pro- 
fessor Wilson  observes  that  "  the  PurAnas  are  not  authorities  in  law.  They  may 
be  received  in  explanation  or  illustration,  but  not  in  proof."*  This  view  appears 
to  legitimately  follow  from  a  consideration  of  the  texts  of  Mann  and  Ydjnavalkya 
on  the  sources  of  law.  Manu  does  not  include  the  Puranas  as  a  source  of  law  ;^ 
and  Yajnavalkya*  having  enumerated  the  fourteen  sources  of  knowledge  and 
law,  one  of  which  is  the  Purana  goes  on  to  declare^  that  the  Sruti,  the  Smriti, 
the  approved  customs,  what  is  agreeable  to  one's  conscience,  and  a  perfectly  lawful 
and  well-considered  desire,  are  the  roots  of  law,  that  is  to  say,  the  evidence  of 
law  according  to  the  interpretation  of  the  MitdksharA.  This  latter  text  is 
almost  identical  with  the  text  of  Manu  declaring  the  sources  of  law.  Hence 
on  a  consideration  of  the  two  texts  of  Y4jnavalkya^  it  would  appear  that  the 
sage  intended  to  declare  the  Purana  as  a  source  of  knowledge  and  not  of  law  ; 
and  although  the  Mitakshara  explains  the  term  to  refer  to  Brahma  and  the  like, 
it  is  doubtful  whether  the  sage  intended  to  allude  to  any  of  these  works  or  to 
the  oosmogonic  traditions  which  were  not  recorded  at  his  time,  and  which,  have 
subsequently  been  compiled  in  some  of  these  works  and  mixed  up  with  later 
inventions  of  the  same  kind. 

Theory  of  diyine  origin  of  law. — From  what  I  have  already  said  in  the 
course  of  discussing  the  different  sources  of  knowledge  and  law,  enumerated  by 
Yajnavalkya,  it  is  clear  that  the  Hindu  jurisprudence  is  contained  in  the  princi- 
pal Institutes  or  Codes  denominated  the  Smriti,  which  like  the  Yedas  aspire  to  a 
divine  origin.  This  theory  of  the  entire  body  of  law,  both  religious  and  secular, 
emanating  from  the  deity  is  maintained  by  Manu  whose  Code  is  admitted  to  hold 
the  highest  rank  amongst  the  works  called  Smriti.  A  text  of  Vrihaspati  declares — 
"  A  Smriti  or  rule  of  law,  that  is  opposed  to  the  sense  of  Mann's  Institutes,  is  not 
approved;  since  the  superiority  of  Mann's  Code  is  ordained  by  reason  of  its  embody- 
ing the  purport  of  the  Veda  or  revelation."®  The  account  which  Manu  gives  of  the 
divine  origin  of  his  Code  is  to  the  following  effect :  the  Brahmi  having  enacted  that 
body  of  laws,  communicated  ittohiminthe  beginning,  afterwards  he  taught  it  fully 
to  Marichi,  Atri,  Angiras,  Pulastya,  Pulaha,  Kratu,  Prachetas  or  Daksha, 
Yasishtha,  Bhrigu  and  Narada ;  and  being  requested  by  the  holy  sages  to 
apprize  them  of  the  sacred  laws,  directed  Bhrigu  to  recite  the  divine  Code  to 
the  sages.7  The  present  Code  is  the  one  promulgated  by  Bhrigu.  From  this 
account  it  appears  that  the  different  Institutes  of  law  owe  their  origin  directly 
or  indirectly  to  Mann's  teaching.  We  find  the  names  of  Atri,  Angiras,  Daksha, 
Yasishtha  and  Narada  amongst  the  ten  sages  whom  Manu  taught  the  divine 

»  D^yabhdga,  XI,  1,  60.  •  Yajnavalkya,  I,  7. 

•  H.  H.  Wilson's  works,  vol .  V,  page  46.  •  Cited    in    Srikrishna's    commentary 

•  Mann,  II,  6  A  12.         ^  on  the  Ddyabbaga,  1,  1. 

•  Yijnavalkya,  I,  3.        *  'Mann,  I,  35,  68-60. 
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laws,  and  there  are  Codes  the  authorship  of  which  is  attributed  to  Atri  and 
the  other  four  sages  respectively.  According  to  this  theory,  all  the  different 
Institutes  of  law  are  to  be  considered  as  compilations  of  the  same  body  of  laws, 
originally  derived  from  one  source,  but  taught  in  different  schools,  and  as 
supplementary  to  each  other. 

Theory  not  peculiar  to  Hindus. — The  belief  in  the  divine  origin  of  an 
entire  body  of  laws,  is  not  peculiar  to  the  Hindus.  The  Bible  and  the  Koran  are 
works  believed  by  the  Christians  and  the  Mahomedans  respectively  to  contain 
precepts  communicated  by  God  to  man.  The  Brdhmananical  theory  whereby  the 
Institutes  containing  rules  relating  to  religious  rites  and  duties,  as  well  as  to 
secular  matters  were  represented  to  be  divine  revelations,  tended  to  impart  a 
stationary  character  to  Hindu  civilization  and  to  impede  the  progress  of  Hindu 
society.  Had  the  theory  been  confined  to  religious  matters  alone,  it  would  not 
have  been  so  detrimental  to  social  improvements  as  it  has  been.  It  wa«,  however, 
necessary  for  the  purpose  of  securing  the  Brahmanical  superiority  which  is 
maintained  by  all  the  Codes,  that  their  authority  should  be  founded  upon  the 
above  theory ;  since  no  earthly  reason  could  be  suggested  for  supporting  the 
doctrine  of  the  inherent  superiority  of  the  sacerdotal  class,  to  the  rest  of  the 
community. 

Conception  of  law  and  state. — Agreeably  to  the  theory  of  the  divine 
origin  of  laws  of  all  descriptions,  the  conception  of  law,  presented  by  the  Hindu 
lawgivers  differs  very  materially  from  the  modem  notion  of  it  such  as  has  been 
elaborately  analyzed  and  discussed  by  Austin.  According  to  modem  view  the 
sovereign  is  the  fountain  source  of  positive  law,  or  in  other  words  positive  laws 
are  rules  of  conduct  set  by  political  superiors  to  political  inferiors  and  the 
observance  of  which  is  enforceable  by  political  sanctions ;  and  a  broad  distinction 
is  drawn  between  rules  of  religion,  morality  and  positive  law,  based  upon  the 
nature  of  the  sanction :  whereas,  according  to  the  Hindu  sages  laws  of  every 
description  emanated  from  the  Supreme  Being  Himself.  According  to  this  theory 
of  its  origin,  law  was  independent  of  the  state,  or  rather  the  state  was  dependent  on 
law.  The  Hindu  legislators,  professing  to  promulgate  the  divine  laws,  laid  down 
rules  relating  to  even  the  rights  and  duties  of  a  king;  while,  apart  from  these  divine 
precepts  propounded  by  the  Institutes  for  his  guidance,  a  Hindu  king  was  prac- 
tically an  absolute  monarch,  who  was  responsible  to  Gt)d  alone  for  the  observance 
or  non-observance  of  the  said  rules.  There  is  no  doubt  that  a  king  refusing 
to  follow  them  would  incur  the  displeasure  of  the  Brdhmanical  hierarch'*^, 
who  formed  a  powerful  body  distinguished  by  spiritual  and  secular  learning  a  I 
possessed  considerable  influence  on  the  lower  classes  of  society.  The  Coc  i 
that  were  all  composed  by  members  of  the  Brahmanical  class  are  characteri2  I 
by  the  partiality  shewn  to  their  own  tribe  which  is  asserted  to  be  superior  e'v  i 
to  the  warrior  class  to  which  the  king  belonged.     But  while  assigning  to  t   i 
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Ksbatriya  class  a  position  inferior  to  theirs,  the  Brahman  lawgivers  perceived 
that  it  was  necessary  to  malce  an  exception  in  favour  of  the  reigning  king, 
who  was  therefore  flattered  into  the  belief  that  he  was  an  incarnation  of  the  gods 
presiding  over  the  different  regions  of  heaven,  and  as  such,  superior  to  all  mortals 
including  the  Brahmanas  themselves.^  In  this  way  the  Brahmanas  succeeded 
in  raising  their  own  position  and  becoming  the  repositories  and  expounders  of 
law.  The  form  of  government  of  the  Hindu  kings- was  a  monarchy  practically 
absolute  but  theoretically  limited  by  a  divine  constitution.  The  idea  of  a  poli- 
tical superior  according  to  the  Institutes  did  not  carry  with  it  the  power  of 
making  laws  for  the  guidance  of  the  community.  The  function  of  the  king 
according  to  Hindu  notions  was  defined  by  the  divine  law,  and  it  consisted  of 
the  duty  of  protecting  the  people  from  foreign  invasion  and  of  seeing  that  the 
divine  laws  are  observed  by  the  people  ;  but  he  waa  equally  with  his  subjects 
bound  to  obey  the  selfsame  laws.  But  it  is  conceded  that  in  matters  of  execu- 
tive government,  about  which  the  Institutes  are  silent,  royal  edicts  have  the 
force  of  law,  if  not  inconsistent  with  the  precepts  of  the  Sastras.  According 
to  the  Institutes  the  king  had  the  duty  to  enforce  the  observance  by  his  sub- 
jects, not  only  of  the  secular  law  but  also  of  the  religious  duties  and  caste 
rules ;  and  it  should  be  observed  that  the  transgression  of  a  rule  that  is  purely 
religious  is  also  an  offence  and  punishable  by  the  king,  while  the  violation  of  a 
purely  secular  rule  is  not  only  an  offence  but  a  sin  too. 

Oommingling  of  religious  and  civil  rules.— Although  the  Hindu  sages 

liave,  according  to  their  theory  of  divine  origin  of  laws,  mingled  up  religious, 

civil  and  -  moral  ordinances  without  any  regard  to  differences  in  their  essential 

character  and  incorporated  them  as  parts  constituting  an  entire  Code,  yet  it 

cannot  be  afi&rmed  that   the  inherent  distinction  between  the  different  kinds 

of   rules  was  not  perceived  by  the  sages.     Ordinances  that  are  of  a  purely 

religious   character  generally   concern  members   of  a  society  individually,  so 

that  a  violation  of    them  by  one    man    is    seldom  if  ever  injurious  to  the 

person  or  property  of  another ;  while  rules   of    legal    effect    are    of    a    quite 

different  character  and  a  breach  of  them  affects  the  interests  of  others.     Nor 

can  the  mode  of  enforcing  the  observance  of  the  different  kinds  of  ordinances 

he  the  same ;  accordingly  there  may  be  religious  and  moral  sanction  only  in 

the  one  case  and  legal  sanction  in  the  other.     Although  the  king  is  enjoined 

to  enforce  the  observance  by  his  subjects  of  the  religious  ordinances,  it  is  a  duty 

hich  is  more  than  what  a  human  king  can  perform;  for  ordinarily  there  would  be 

>  person  interested  in  taking  the  trouble  of  lodging  any  complaint  before  the  king, 

^erefore  except  in  cases  ot  a  serious  nature  causing  excitement  of  the  community, 

information  is  likely  to  reach  the  king  of  any  breach  of  religious  duties, 

snance  and  excommunication  or  degradation  are   the   only  ways  in   which 

»  Mann,  VU,  4-8. 
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offences  against  religion  might  be  expiated  and  pnnislied ;  and  accordingly 
while  the  sages  provide  different  modes  of  expiation  for  the  atonement  of 
various  descriptions  of  sins,  they  provide  legal  punishment  generally  for  those 
offences  that  partake  of  the  character  of  legal  wrongs.  A  breach  of  the  roles 
of  civil  nature,  consisting  as  it  does  of  the  invasion  or  withholding  of  another 
person^s  rights,  stands  upon  a  different  footing  altogether ;  and  th*e  injured 
person  is  entitled  to  have  a  legal  remedy  in  the  king's  Oourt,  which  he  is 
interested  in  seeking  for  the  reparation  of  the  vn^ong  done.  This  broad  distinc-> 
tion  between  the  civil  and  religious  ordinances  could  not  fail  to  strike  the 
Hindu  legislators,  notwithstanding  their  view  with  regard  to  the  origpin  of  laws. 
The  arrangement  of  the  rules  relating  to  different  subjects  dealt  with  in  the 
complete  and  exhaustive  Codes  of  Manu  and  Ydjnavalkya  discloses  the  recog' 
nition  of  the  above  distinction  especially  by  the  latter.  Manu's  Code  is  divided 
into  twelve  chapters  of  which  the  eighth  and  the  ninth  are  devoted  to  jurispru- 
dence ;  and  the  second  of  the  three  books  into  which- the  Institutes  of  Yajnaval- 
kya  is  divided,  is  styled  *  litigation  *  and  deals  with  the  same  subject.  While 
the  Institutes  of  Ndrada,  which  treats  of  nothing  else  but  Jurisprudence, 
appears  to  indicate  that  the  Hindu  sages  were  not  unconscious  of  the  distinC' 
tion  between  purely  religious  ordinances  and  legal  rules.  But  at  the  same  time 
it  should  be  observed  that  the  sages  in  dealing  with  the  civil  law  appears  to 
have  recognized  the  customs  and  usages  actually  existing  in  society,  some  of 
which  were  disapproved  and  censured  by  them  on  moral  and  religious  ground  ; 
thus  there  is  an  intermingling  to  a  limited  extent  of  the  religious  and  moral 
rules  with  the  civil  law. 

Poabtfbl,  whether  all  rules   enforced.— Regard  being  had  to  the 

fact  that  the  comprehensive  Institutes  of  Manu  and  Ydjnavalkya  professing 
to  deal  with  the  religious,  moral  and  legal  duties  of  man  have  put 
together  rules  of  different  descriptions,  there  cannot  be  any  doubt  that 
the  laws  so  codified  do  not  in  their  entirety  represent  what  were  at  the  time 
of  its  promulgation  or  at  any  subsequent  period  actually  observed  in  practice 
or  enforced,  especially  those  relating  to  the  religious  ceremonies,  the  caste  duties 
and  the  strict  discipline  of  a  Brahman's  life.  With  respect  to  the  Code  of  Manu, 
Sir  Henry  Maine  observes : — "  The  Hindoo  Code,  called  the  laws  of  Manu, 
which  is  certainly  a  Brahmin  compilation,  undoubtedly  enshrines  many  genuine 
observances  of  the  Hindoo  race,  but  the  opinion  of  the  best  contemporary 
orientalists  is,  that  it  does  not,  as  a  whole,  represent  a  set  of  rules  ever  actively 
administered  in  Hindustan.  It  is,  in  great  part,  an  ideal  picture  of  th  t 
which,  in  the  view  of  the  Brahmins,  otigkt  to  be  the  law."^  This  observati  i 
of  the  eminent  jurist  may  no  doubt  apply  with  great  force  to  those  rules  th  t 
relate  to  matters  lying  beyond  the  province  of  jurisprudence.     But  as  regar  a 

*  Ancient  Law,  page  17. 
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the  body  of  the  rules  falling  within  what  the  Hindu  jurists  denominate  Vyava* 
hdra  or  litigation,  they  are  certainly  not  open  to  the  same  remark.  Under  the 
Hindu  kings,  the  Brdhmanas  were  usually  appointed  the  minsters  of  justice  and 
advisers  of  the  kings  in  matters  of  administration  of  justice,  and  the  law 
contained  in  the  Institutes  formed  the  guide  for  judges  to  decide  cases.  But 
it  is  doubtful  whether  the  privileges  claimed  by  the  sacerdotal  class  and  incor- 
porated with  rules  of  civil  law  were  actually  accorded  to  them. 

Hilldu  Codes  complete. — The  civil  law  contained  in  the  Codes  of  Manu, 
ITajnavalkya  and  Narada  provides  rules  for  meeting  all  the  wants  of  a  simple 
society  like  that  of  the  Hindus.  It  deals  with  both  the  adjective  and  the  substan- 
tive law  :  the  former  deals  with  the  constitution  of  Coui'ts,  the  procedure,  and  the 
evidence ;  and  the  latter,  with  the  different  branches  of  law  under  eighteen  heads 
called  topics  of  litigation,  or  forms  of  Action.  They  are^  (1)  recovery  of  debts, 
(2)  recovery  of  deposits  and  pledges,  (3)  inheritance  including  adoption, 
(4)  boundary  disputes  including  wrongful  ejectment,  easement,  and  alluvion 
and  diluvion,  (6)  disputes  between  master  and  neatherd  or  other  servants,  (6) 
sale  without  ownership,  (7)  revocation  of  gift,  (8)  rescision  of  a  sale  or  pur- 
chase, (9)  partnership,  (10;  violation  of  established  class- usage  and  of  contracts, 

(11)  non-payment  of  wages,  (12)  gaming,  (13)  slander  and  abuse,  (14)  assault, 

> 

(15)  violence,  (16)  theft,    (17)    adultery,   and  (18)    duties  of   man   and   wife. 
The  Mitakshard  adds  another  head  under  the   name  of  Miscellaneous,  which  . 
comprises  some  matters  not  coming  under  the  eighteen  topics,  and  proceedings 
initiated  by  the  king. 

Accusation  of  incompleteness  not   correct.— It  has,  however,  been 

asserted  by  an  eminent  jurist  that  the  codified  law  of  the  Hindus  is 
not  complete  and  exhaustive,  as  "  large  departments  of  law  are  scantily 
represented,  or  not  at  all;">  and  the  scarcity  of  rules  relating  to  the 
tenure  of  land  is  advanced  as  an  argumeot  in  support  of  the  proposition. 
This  erroneous  view  appears  to  have  originated  in  the  assumption  that  the  pre- 
sent system  of  land  tenures  which  is  of  recent  growth,  and  was  in  fact  introduced 
by  the  British  Government,  had  existed  during  the  Hindu  period.  The  Hindu 
theory  of  property  in.  land,  was  that  it  belonged  to  the  cultivators  and  occupiers 
who  or  whose  predecessors  had  brought  it  under  cultivation  or  cleared  it  of 
jungle.^  They  had  to  pay  an  income-tax  to  the  ruling  power,  consisting  of  a 
certain  share  of  the  produce  yielded  by  the  land  in  their  occupation  ;*  and  this 
:  used  to  be  collected  by  certain  officers  placed  in  subordination  of  each  other, 

'  Mann,  VIII,  4-7. 

*  See  Maine's  Village  Community,  page  51. 

*  Mana,  IX,  44. 

"  Manu,  VII,  130 ;  IIG-IIS. 

L  •        • 
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whose  offices  were  generally  hereditary  according  to  the  Indian  usage  relating  to 
all  occupations.     The  king  though  styled  the  lord  of  land  or  earth  had  no  sort  of 
proprietory  right  over  the  land  in  the  possession  of  his  suhjects  ;  the  share  of  the 
produce  received  hy  him  was  tax  and  not  rent.^  Narada  declares  :  "  The  tax  (or 
revenue)  which  under  the  name  of   *  share '  is   derived    (hy  the   king)   from 
land  and  other  usual   sources,   is   ordained  his   remuneration  for  •protecting 
the  suhjects."*     The   charge  of  incompleteness  brought  against  the  codified  law 
of  the    Hindus,    therefore    appears   to   be    gi-oundless.      But  it  is  worthy   of 
observation  that  the   law   of    marriage   has  not   been  included  in  the  subjects 
discussed  under  the  different  topics   of  litigation  ;    it  has,  however,  been  dealt 
with  as  a  part  of  the  Xchdra  or  customary  rites.     The  Hindus  are  so  careful 
about  their  marriage   which   is  regarded  as  a  religious  ceremony  of  a  very 
great  importance,  that  the  question  as  to  validity  of  marriages  arises  very  rarely 
even  at  the  present  day.     There   was  perhaps  no  litigation  of  that  kind  pos- 
sible in  early  times,  or  it  may  be  that  the  sages  did  not  allow  any  Action  to  bo 
brought  to  invalidate  a  marriage  which  had  once  taken  place,  when  there  was 
no  uniformity  in  the   customary  rules  relating  to  it,  a  fact  which  appears  from 
the  different  Codes  as  also  from  the  divergent  usages  of  different  parts  of  India. 
Lawgivers    ministers     of    kings. — From    the    accounts    given    in    the 
sacred    writings    of    some    of    the    sages    to    whom    the  compilation  of    the 
different    Codes    is    ascribed,    it    would   appear   that   they     were     ministers 
of  ancient  kings.     In  the    Vrihad-Xranyaka    Upanishad,  Yajnavalkya  is  re- 
presented to   have   displayed   in  the  Court  of  king  Janaka,   the   superiority 
of  his  theological   learning  over  all  the   Brdhmanas   assembled   at  a  solemn 
sacrifice  celebrated  by  the  king  at  great  expense,  and  carried  away  the  prize 
of  a  thousand  cows;  and  it  appears  from  the  discourse  that    the    king  ap- 
pointed the  sage  his  minister  and  adviser.     Janaka  was  the  king  of  Mithila, 
or    modem    Tirlioot,    the    place  where,   according  to  the   account  given   in 
the  Code  of  Yajnavalkya,^  he  taught  the  law  to  the  assembled  sages   at  their 
request.    Vasishtha  is  well  known  to  have  been  the  minister  of  the  solar  kings 
of  Ayodhya  or  Oude ;  the  name  of  the  founder  of  the  family  appears  to  have  been 
Vasishtha  and  it  became  the  surname  of  the  family  or  the  title  of  that  member 
of  it,  who  held  the  hereditary  office   of    the  minister ;    for  it  is  impossible  to 
believe  that  the  same  person  was  the  minister  of  a  whole  dynasty  of  kings.    In 
the  same  way  the  other  compilers  of  the  Codes  may  be  found  to  be  connected 
with  the  kings   of  some   other  states,   India  being   divided  into  a  number  of 
small  kingdoms  in  early  times,  in  tko  same  way  as  ancient  Greece. 

»  Jaimini's  Mimansa,  6^  7,  2 ;  See  Trauaaotions  of   the  Royal  Asiatic  Socioty,  Vol.  I 
p.  456. 

■  Narada-Smriti,  Seventeenth  Topic,  verse  48. 
•  Yajnavalkya,  1,  2. 
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Different  Oodes    progressive. — On  an  examination  and  comparison  of 
the  civil  law  as  contained  in  the  different  Institutes  you  will  find  that  although  the 
ground-work  is  the  same,  still  there  is  divergence  on  many  points  showing  either 
the  diversity  of  customs  and  usages  in  different  localities,  or  a  change  and  develop- 
ment of  law  in  the  course  of  time.    Take  for  instance  the  law  of  inheHtance :  in  the 
earher  times  inheritance  was  confined  to  the  members  of  the  same  family,  and  wo 
have  seen  that  women  were   excluded  from  inheritance ;  it  follows  therefore 
that  persons  belonging  to  a  different  family  but  related  through  a  female  would 
not  be  in  a  better  position   than  she,   and   consequently   excluded   like  her. 
Accordingly  Manu's  Code  which  appears  to  be   the  earliest,  does  not  recognize 
the  heritable  right  of  cognates   at   all ;   and  as  regards   females,  the  mother 
and  paternal   grandmother  only   are   admitted  to   be  entitled  to  the  heritage. 
The  cognates  are  included  in  the  category  of  heirs  by  Yajnavalkya,  who  assigns 
them  the  lowest  position  in  the  order  of  succession,  they  being  entitled  only 
in  default  of  members  of  the  same  gotra  or  family  ;  and  the   lawfully  wedded 
wife  and  the  daughter  are  also  recognized  by  the  same  sage  to  have  the  right  of 
inheritance.    The  other  sages  take  the  one  or  the  other,  or  even  a  less  favourable, 
view  so  far  as  women  are  concerned,  but  none  carry  the  law  further  in  the  direc- 
tion of  progress.     The  commentators  of  the  Mitakshara  School  have  under  colour 
of  interpretation,  modified  the  law  to  this  extent  only   that  they  have  given 
a  higher  position  in  the  order  of  succession  to  4ihe  daughter's  son,  a  cognate  ; 
while  the  Dayabhaga   school  has  only  introduced  and  shuffled  in  amongst  the 
agnates,  a  few  other  nearer  cognates  upon  the  novel  theory  of  the  capacity  for 
conferring  spiritual   benefit   being  the  principle  of    the   order  of    succession, 
invented  for  the  very   purpose  of  changing  the  law  under  the  pretext  of  inter- 
preting the  same. 

Slowness  of  progress,  its  causes  and  contrast  with  Roman  law.— 

A  review  of  the  whole  course  of  legal  literature  of  the  Hindus,  on  the 
important  subject  of  inheritance,  from  the  earliest  to  the  recent  times 
embracing  a  period  of  several  thousands  of  years,  establishes  that  the  Hindu 
jurisprudence  made  very  slow  and  slight  progress,  in  comparison  with  another 
ancient  system,  which  though  extending  over  a  considerably  shorter  period 
made  vast  strides  towards  the  development  and  perfection  of  juridical  notions 
and  furnished  the  basis  upon  which  the  modem  European  nations  have  moulded 
their  jurisprudence.  The  Roman  law  also  did  not  at  first  recognize  the  herit- 
aV-:  rights  of  the  cognates,  and  of  the  wife  if  not  in  manu.  But  in  the  course 
of  iime  the  Praator  Urbanus  recognized  the  heritable  right  of  the  cognates 
UE  er  the  pretext  pf  giving  them  forms  of  Action;  but  assigned  them  an  inferior 
po  ition  in  the  order  of  succession.  Later  on  all  distinctions  between  agnates  and 
CO  nates  and  between  males  and  females,  were  abolished  by  Justinian, — a  stage  of 
de  'elopment  which  Hindu  law  has  not  reached.  The  Roman  people,  whose  customs 
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and  usages  at  the  earliest  stage  bore  a  .  very  close  resemblance  to  those  of  the 
Hindus,  and  the  course  of  whose  civilization  though  running  parallel  to  that 
of  the  Hindus  up  to  a  certain  stage,  took  a  divergent  course  by  reason  of    the 
difference  of  the  circumstances  in  which  they  were  placed, — have  bequeathed 
a  system  of  jurisprudence  that  has  exercised   the  most  wholesome   effect  on 
modern  systems  of  law.     Their  contact  with  other  nations  more  or  less  civiliaed 
than  themselves,  brought  under  their   subjection  by  conquest,  whose  laws  and 
usages  were  different  from  their  own  ;  the  necessity,  they  were  under,  of  study- 
ing them  for  administering  justice  in  the   conquered   states ;  as  well  as  the 
difficulty  that  presented  itself    when  the   laws  of    the  litigant  pai'ties   were 
different, — combined  in   widening  the   field   of    their  knowledge,  in  inspiring 
breadth  of   view,  in  perfecting   juridical    conceptions  and  in   enabling  them 
to  systematize  jurisprudence  in  the  matured  state  they  have  left  it.     The  Brah- 
mans  on  the  other  hand  adopted  and  taught  the  religious  principle  of  asceticism 
inconsistent  with  worldly  prosperity  and  political  greatness,  established  a  caste 
system  causing  an  exclusiveness  that  prevents  the  introduction  of  a  stranger 
into  the  Hindu  community,  and  thus  rendered  themselves  incapable  of  deriving 
any  advantage  from  the  observation  of   the  laws   of  other  people  whom  they 
were  interested  to  despise  and  hold  up  to  contempt.     Brdhmanism,  caste-system 
and  Brahmanical  superiority  are  convertible  terms,  and  people  without  caste 
could  not  but  be  looked  upon  by  the  Brahmauas,   with  derision  at  least  exter- 
nally, and  represented  as  mlechchhas  or  barbarous,  or  iri'eligious.     Nor  were  the 
Hindus  placed  in  a  close  contact  with  any  foreign  people  having  different  cus- 
toms,  usages  and  manners  until  the  Mahomedan  conquest,  the  previous  invasion 
of  India  by  Alexander  and  others  having  been  events  of  temporary  interest 
only.     The  internecine  wars  and  controversy  caused  by  the  rise  of  Buddhism 
were  not  likely  to  have  any  effect  on  jurisprudence,  or  rather  on  the  customary 
law  of  the  people,  the  religious  doctrines  propagated  by   Sakya   Sinha  being 
directed  simply  against  the  pretensions  of  the  Brahmanas  to  an  inherent  superi- 
ority, and  their  theory  of  the  origin  of  the  Sastras.     The  greatest  impediment 
in   the   way  of  progress  of  HHndu  jurisprudence   was  offered  by  the  theory 
of  its  divine  origin,  which  stamped  a  stationary  character  upon  it. 

Effect  of  Mahomedan  conquest  on  Brihmanical  mind,  its  religious 

turn. — The  Mahomedan  conquest  and  government  of  India  created  a  deep 
impression  on  the  Brahmanical  mind  and  gave  a  rude  shock  to  its  notion  of  the 
divine  constitution  of  Hindu  society.  It  appears  to  have  produced  two  some- 
what opposite  results  influencing  the  Brahmanical  mind  to  think  in  divergent 
directions.  It  taught  them  the  fundamental  distinction  between  law  and  reli- 
gion, but  at  the  same  time  it  had  the  inevitable  result  in  compelling  the 
Brahmanas  to  be  more  religious  than  ever.  It  produced  one  result  on  the  minds 
of  thcBrahmana  lawyers  of  those  portions  of  India  thajb  wei-c  not  yet  subjugated 
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by  the  Mahomedans,  and  a  difEerent  result  on  those  residing  in  the  provinces 
where  the  Mahomedan  government  had  been  established.     It  should  be  borne 
in  mind  that  under  the  Hindu  kings  the  Brahmanas  were  the  repositories  and 
expounders  of  laws ;    and  the  administration  of   justice   was  chiefly,  if  not  ex- 
clusively,   entrusted  to   them.     The   Mahomedan  rule   deprived   them   of    the 
proud  political  position  previously  occupied  by  them.     Consistently  with  the 
dictates  of  the  Sastras  they  could  not  seek  the  favours  of  the  Mahomedan  rulers, 
associate  with  them  and  take  any  part  in  the  government  of  the  country,  and 
at  the  same  time   retain  their  own  position  in  Hindu  society.     Keenly  alive  to 
the  interests  of  their  own  religion  and  of  their  class,  which  would  have  very 
materially  been  endangered  in  the  eye  of  Hindu  society  had  they  taken  the 
false  step  of    seeking  worldly  prosperity  and  political  position,  they  adopted  the 
proper  course  of  severing  their  connection  with,  and  of  withdrawing  from,  the 
political  government  of  the  country,  and  chose  to  retain  their  position  of  religious 
and   social   supremacy   among  Hindu  community.      Thenceforth  they  devoted 
thoir  undivided  attention  to  religious  matters,   ceased  to  be   practical   lawyers 
and  became  more  narrow-minded  than  ever.    The  worship  of  the  various  idols  and 
the  innumerable  religious  ceremonies   mentioned   in   the   Puranas   were   thrust 
into  prominence  by  the  Brahmanical  writers  of  this  period,  such  as  Bhavadeva, 
Baghunandana,  Kamalakara  and  Nilakantha,  who  busied  themselves  in  preparing 
elaborate  works  for  teaching  the  members  of  their  class,  the  method  of  performing 
the  religious  rites,  so  that  they  might  earn  their  livelihood  by  officiating  at  them. 
The  Brahmanas  appear  to   have   been  divided  into   two   classes  from    before, 
namely,  the  secular  and  the  spiritual,    or  in  other   words,    Brahmanas  by  birth 
and  Brahmanas   by  qualification;   the   latter  of    whom   were   devoted  to  the 
cultivation  of  the  sacred  literature  and  learning,  as  well  as  to   the   teaching  of 
religion  and  the   performance   of  religious   ceremonies   as  officiating  priests. 
This  class  was  characterized  by  the   simplicity  of  their  lives,   and   by  a  spirit 
of  independence  that  arose  from  contentment  with  the  bare  necessaries  of  life  ; 
and    in    this   way   they   succeeded   in    maintaining   their   position    in    Hindu 
society. 

ComillOXltarieS* — All  the  commentaries  on  Hindu    law  that  arc  now  extant 

were  composed  after  the  conquest  of  India  by  Mahomedans  had  commenced,  but 

the  Mitakshara  and  the  Dayabhaga  the  two  leading  treatises  of    paramount 

authority  appear  to  have  been  wintten   at   the   request  or   under  the   patronage 

»f  reigning  Hindu  kings.     The  view  of  secular  law,  taken  by  the  commentators 

lustrates  the  wholesome  influence  exerted   by  the  contact  of  one  nation  with 

lother. 

Conflict  of  law,  and  its   reconciliation.— The   commentators   profess   to 

xplain  the  law  contained  in  all  the  Codes  which  are  accepted  to  be  equally  autho- 

bative  upon  the  theory  of  their  origin.  I  have  already  observed  that  they  do  not 
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lay  down  the  self -same  rules,  there  is  therefore  a  conflict  of  law,  which  is  admitted 
by  some  of  the  Codes  themselves  containing  mles  for  reconciling  conflicting  texts, 
thongh  such  an  admission  is  inconsistent  with  the  theory  of  their  divine  origin. 
Manu  says  : — "  But  when  there  is  a  conflict  between  two  texts  of  Sruti,  both  are 
held  to  be  law ;  for  both  are  pronounced  by  the  wise  to  be  perfectly  lawful."^ 
Ydjnavalkya  ordains, — "  But  in  the  case  of  a  conflict  between  two  passages  of 
Smriti,  what  is  reasonable  according  to  usage  shall  prevail."^  Another  role 
runs  thus : — "If  two  texts  of  Sruti  or  two  texts  of  Smriti  be  inconsistent 
with  each  other,  they  are  to  be  presumed  to  refer  to  different  cases ;  but  if 
there  be  a  conflict  between  a  Sruti  and  a  Smriti,  the  Sruti  alone  must  prevail." 
And  Vyasa  declares, — "  Where  a  conflict  is  found  between  Sruti,  Smriti  and 
Puranas,  there  the  Sruti  is  to  be  accepted  as  most  authoritative ;  and  in  case  of 
a  conflict  between  the  latter  two,  the  Smriti  must  prevail."*  With  respect  to 
civil  law,  cases  of  conflict  between  Sruti  and  Smriti  are  very  rare,  regard 
being  had  to  the  fact  that  the  former  does  not  deal  with  this  branch  of  law. 
I  have  already  told  you  that  a  rule  of  law  may  be  inferred  from  Vedik  pas- 
sages :  and  in  such  a  case  very  great  weight  is  attached  to  it ;  as  an  instance  of 
this,  I  may  mention  that  Nanda  Pandita  is  constrained  to  concede  the  adoption 
of  a  son  by  a  man  having  a  real  legitimate  son,  by  reason  of  there  being  a 
Vedik  precedent.*  But  there  is  another  instance  in  which  the  scope  of  a 
Vedik  rule  is  curtailed  by  passages  of  Smriti  to  a  contrary  effect.  I  have 
already  referred  to  a  Vedik  passage  cited  by  Biudhayana,  which  declares  the 
incompetency  of  women  to  inherit ;  but  there  are  many  texts  of  Smriti  recog- 
nizing the  heritable  right  of  the  widow,  the  daughter,  the  mother  and  the 
paternal  grandmother.  And  the  commentators,  instead  of  following  the  inile 
respecting  the  relative  authority  of  the  Sruti  and  the  Smriti,  reconcile  the 
above  conflict  by  holding  that  the  Vedik  text  refers  to  women  other  than  those 
expressly  enumerated  by  the  Smritis  in  the  category  of  heirs.  They  appear 
to  consider  the  special  rules  contained  in  the  Smriti  texts  which  are  presumed 
to  be  grounded  on  revelation,  to  be  of  sufficient  authority  to  control  the  opera- 
tion of  the  general  rule  laid  down  in  the  passage  of  the  Veda.  Conflicts 
between  texts  of  the  different  Codes,  however,  are  often  found ;  and  the 
commentators  endeavour  to  intei^ret  them  so  as  to  make  them  agree  with  one 
another,  but  where  every  description  of  device  and  ingenuity  fails  to  achieve 
that  purpose  they  try  to  reconcile  them  agreeably  to  the  above  rule  by  suppos- 
ing different  cases  or  circumstances  to  which  they  are  respectively  applicable". 
Thus,  for  instance,  there  is  a  great  divergence  of  opinion  amongst  the  differei  i 
lawgivers  with  respect  to  inheritance  and  order  of  succession ;  some  of  thei  t 

«  Manu,  II,  14.  •  Vyasa-Smriti,  1,  4. 

*  Ydjnavalkya,  II,  21.  ^  Datt&ka-Mim&nsa,  I,  12. 
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Bssign  the  foremoBt  position  to  the  widow  in  the  order  of  succession  to  the 
estate  left  hy  a  man  dying  without  male  issue,  while  others  are  not  so  favourable 
to  her  claim  and  either  ignore  or  postpone  her  heritable  right.  The  Mitak- 
shari  reconciles  them  by  holding  that  the  rules  unfavourable  to  the  widow 
apply  to  the  undivided  coparcenary  interest  of  a  member  of  a  joint  or  re- united 
family,  and  the  others  recognizing  .her  superior  claim  refer  to  the  divided  or 
separate  estate  of  her  husband.  The  Ddyabhaga  also  reconciles  them  on  the 
same  principle  but  in  a  quite  different  way,  the  doctrine  of  survivorship  being 
not  recognized  by  its  author :  he  reconciles  these  conflicting  texts  in  a  way 
already  referred  to,  he  maintains  that  the  passages  ignoring  the  widow's  right 
of  inheritance  do  not  refer  to  the  patni  or  lawfully  wedded- wife,  but  to  such  a 
wife  that  cannot  come  under  the  definition  of  patni ;  and  that  those  passages 
that  seem  to  postpone  her  rights,  do  not  intend  to  lay  down  the  order  of  suc- 
cession but  simply  enumerate  the  relations  that  may  become  heirs. 

Positive  law  not  within  scope  of  S&stras,  and  classification  of  roles 

properly  within  it. — The  Sastras  or  the  sacred  literature  should  properly  speak- 
ing contain  simply  rules  of  conduct  for  the  guidance  of  man ;  but  they  do  deal 
with  matters  that  are  not  so,  but  are  statements  of  facts  perceptible  by  the  senses 
or  mere  narratives,  from  which  no  rule  could  be  deduced.     With  a  view  to  deter- 
mine the  province  of   revelation,   matters  treated  in  the   Sastras   have  been 
divided  by  writers  discussing  sacred  literature  into  several  classes.     The  proper 
object  of  the  Sastras,  according  to  them,  is  to  teach  of   things  that  lie  beyond 
the  scope  of  human  perception  and  reason.     What  men  would  do  or  refrain 
from  doing  of  their  own  accord  from  purely  human  motives,  need  not  be  laid 
down  in  the  Sastras.     Where  a  precept  enjoins  men  to  do  a  certain  thing,  when 
no  reason  could  be  suggested  for  doing  it,  it  is  called,  an  titpatti  vidhi  or  in- 
junction.    When  a  precept  forbids  men  to  do  what  they  may  do  under  the 
natural  impulses,  it  is  called  a  nishedha  or  prohibition.     But  a  precept  regard- 
ing what  men  may  or  may  not  do,  of  their  own  accord,  may  come  within  the 
purview  of  the  Sastras  if  it  enjoins  or  forbids  that  act  at  a  particular  time 
or  place  or  is  directed  to  particular  persons,  such  a  precept  is  called  niya/ma 
or  restriction.     There  is  another  kind  of   precept   called  parisankhyd  which, 
so  far  as  its  form  is  concerned,   cannot  come  within  the  proper  scope  of  the 
Sistras,  but  which  may  by  implication  suggest  a  rule  that  may  properly  be 
laid  down  in  the   Sastras.     As  for   instance,    "  Man  shall  eat  the  flesh  of  the 
Lve  clawed  animals."     This  cannot  be  an  utpatti  vidh%  for  men  may  do  the 
ime  of   their  own  accord ;    nor  can  it  be  a  niyama,  as  no  time  or  plaoe  or 
fjerson  is  specified  when  or  where  or  by  whom  the   precept  is  to  be  complied 
ith.     But  it  may  be  construed  to  imply  that  man  shall  not  eat  the  flesh  of 
.ny  other  clawed  animal  than  the  five  specified  ones ;  and  it  is  construed  to 
ntend  the  prohibition  sq  that  it  may  not  be  considered  to  be  useless.     When  the 
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Sastras  lay  down  a  precept  which  is  neither  an  utpatti  vidhi,  nor  a  nishedha 
nor  a  niyama  nor  a  parisankhyd,  or  a  precept  which  embodies  any  such  rale 
when  it  has  already  been  declared  in  another  precept  or,  may  be  deduced  from 
another  precept,  it  is  called  an  anuvdda  or  *  recital  **  or  superflaoos  precept 
that  need  not  have  been  laid  down  in  the  Sdstras.  Rules  again  that  may 
otherwise  be  deducible,  are  included  in  the  category  of  anuvdda,  if  con- 
tained in  the  Sastras. 

Mit^kshar^  on  this  point. — The   commentators  hold  that  the   Sastras  in 
so  far  as   they  deal  with  '  litigfatiou  *  or  positive  law,  are  generally  anuvdda  or 
superfluous,  '  reciting '  or  embodying  rules   that  are   not  grounded   upon  the 
sacred  authority  of  the  Sastras,  but  are  based  on  popular  customs  and  nsages 
depending  upon  the  feelings  of  the   community   and   its   sense  of   utility  or  of 
right  and  wrong.     Thus  the  Mitakshara  in  the  course  of  a  discussion  relating 
to  the  purport  of  a  text  of  Manu,  remarks — "  In  this  text  there  is  no  prohibi- 
tion of  what  might   otherwise  take  place ;    but  it  is   a  recital  of  that   which 
is  demonstratively  true :    for    most  texts,   cited    under  this   head,   are  mere 
{^anuvddas  or)    recitals   of   that  which   is    (hka-siddha    or)    notorious  to  the 
world."*    The  Vii*amitrodaya   also,   another  commentary  of  the   same   school, 
explaining  and   supporting  the  doctrine  of  the   MitaksharA,  makes  a  similar 
observation  while   meeting  an   adverse   argument,  thus  : — "  For  it  is  admitted 
by  all  the   commentators  that  the  sacred  Institutes  in   so   far  as   they  deal 
with    litigation   or  jurisprudence   mainly   consist   of  anuvddas  or   superfluous 
precepts   embodying   matters   derived    from    profane   authority  "*     of    human 
reason  and   so  forth.     Thus   the   commentators  introduce  an  advanced  view  of 
jurisprudence   and  in   a  manner  modify,   if    not  give  up,  the' theory   of   the 
divine  origin  of  positive  law ;  for,   according  to  their  view,  even  if  there  had 
been  no  revealed  law,   the  same  rules   would  have   been  recognized   oy  the 
people.     And  these  lawyers  explain  the  reason  why  positive  laws  have  been 
incorporated  in  the   Codes,  by  saying  that  they  were  intended  to  guard  the 
unthinking  from  falling  into  error.* 

Its  advanced  ideas,  division  of  rales  into  mandatory  and  directory. 

Again  in  the  opening  Section  of  the  Chapter  on   inheritance,  the  Mitikshara 

enters  into  a  lengthy  disquisition  as  to  the  origin  of  the  institution  of  property.' 
There  are  several  texts  in  the  Smritis  relating  to  the  lawful  modes  of  acquisi- 
tion of  property :  Gautama  prescribes  the  diflEerent  modes  of  acquiring  owner- 

^  Colebrooke  in  his  translation  of  the  Mitakshara  and  the   Dfyabhaga,   uses  the  wor 
recite  or  recital  where  anuvdda  has  been  ased.in  the  original. 

*  Colebrooke' s  Mitakshara,  I,  4,  H. 

•  Translation,  page  20. 

♦  Colebrooke's  Mit.,  1,  1,  14  ;  Yframitrodaya,  Translation,  eh..  T,  §  37,  page  19. 
»  Colebrooke's  Mitakshara,  1,  1,  6-15.  * 
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sliip,  of  which  some  are  declared  common  to  all  the  castes,  and  others  peculiar 
to  one  or  more  of  them  ;^  and  Mann  also  lays  down  that  there  are  seven  modes 
for  acqniring  property.*  There  are  again  passages  in  the  Codes  declaring  it 
nnlawf  q1  for  a  Brdhmana  to  acquire  property  by  a  blameable  act.  And  from 
these  texts  it  is  contended  that  the  institution  of  property,  owes  its  origin  to 
the  sacred  Institutes.  But  the  Mitakshard  refutes  the  argument,  and  concludes 
that  the  notion  of  property  is  entirely  based  upon  the  profane  authority  of 
popular  recognition  and  practice.^  One  of  the  reasons  assigpaed  for  that  con- 
clusion is  worthy  of  special  notice  ;  it  is  argued  that  the  theory  of  the  notion 
of  property  being  founded  upon  the  sacred  institutes  cannot  reasonably  be 
maintained,  because  the  institution  of  property  is  seen  among  inhabitants  of 
Mlechcha  or  barbarous  countries,  who  are  ignorant  of  the  rules  of  the  sacred  Codes, 
bearing  on  that  subject.  This  illustrates  the  salutary  influence  exerted  on 
the  advancement  of  man,  by  the  close  contact  of  different  nations  with  one 
another.  The  view  taken  by  the  Mitakshar4  on  the  subject  of  property  is, 
that  it  may  be  acquired  in  the  modes  recognized  by  popular  practice  ;  and  as 
regards  the  restrictions  laid  down  in  the  passages  of  law,  they  are  intended  for 
Bpiritaal  purposes,  that  is,  a  man  acquiring  property  in  contravention  of  the 
restrictions  imposed  by  the  Sastras  incurs  sin,  but  his  ownership  therein  arises, 
if  the  means  of  acquisition  is  lawful  according  to  popular  practice.  And  the 
Mitaksbari  goes  so  far  as  to  maintain  that  even  a  religious  ceremony  performed 
with  wealth  acquired  in  contravention  of  the  rules  propounded  by  the  Sastras 
is  not  on  that  account  vitiated  ;  the  person  performing  it,  is  entitled  to  the  re- 
ligious merit  flowing  from  it,  though  he  may  be  tainted  with  demerit  on  account 
of  his  gaining  ihe  wealth  in  an  improper  mode.*  Thus  you  will  observe  that 
the  rules  laid .  down  by  the  Institutes  while  dealing  with  jurisprudence  are  not 
all  obligatory  in  a  legal  point  of  view ;  some  are  considered  to  be  of  mere 
religions  obligation.  The  commentators  of  both  the  Schools  draw  a  distinction 
between  rules  of  legal  and  of  moral  obligation  :  the  well-known  doctrine  of 
factum  valet  which  is  by  some  erroneously  considered  to  be  peculiar  to  the 
D&yabhaga  school,  is  only  an  exposition  given  in  that  treatise  of  the  most  im- 
portant principle  for  distinguishing  rules  that  are  merely  directory  or 
recommendatory  from  those  that  are  imperative  or  mandatory.  The  commentators 
also  have  not  always  kept  in  view  the  distinction,  but  have  often  blended 
together  rules  of  different  kinds  without  intimating  their  nature  and  character, 

and  have  thus  left  to  our  Courts  of  justice  the  somewhat   difficult  task  of 

• 

*  Gautama,  X,  89-42  ;  cited  in  Mitakaharli,  1,  1,  8. 

*  Mann,  X,  115 ;  cited  in  Mit.,  1,  1.  16. 

*  Mit&kshari,  1, 1,  9. 

*  Colebrooke*8  Uitikshfuri,  I,  I,  10. 
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differentiating  between  them.     The  subject  is  of  very  great  importanoe,  and  1 
shall  deal  with  it  at  length  in  a  snbsequent  lecture. 

Sacred  law  and  popular  feelings.— Another  principle  of  very  great  im- 
portance is  enunciated  by  the  Mit^kshara,  namely,  that  popular  prejudice  or 
change  of  usage  overrides  a  rule  of  law  laid  down  in  the  sacred  Institutes.     In 
dealing  with  the  subject  of  partition  after  the  father's  decease,  the  Mitakshara 
notices   several   passages   of  law  ordaining  unequal    distribution    of   property 
amongst  brothers  and  allotting  a  larger  share  to  elder  brothers  ;^  but  it  explains 
them  away  thus  : — True,  this  unequal  division  is  found  in  the  sacred  ordinances ; 
but  it  must  not  be  practised,  because  it  is  abhorred  by  the  world ;  since  that  is 
forbidden  by  the  maxim — "  Practise  not  that  which  though  legal  is  abhorred  by 
the  world,  for  it  secures  not  celestial  bliss :"  just  as  the  practice  of  offering 
bulls  is  shunned,  on  account  of  popular  prejudice,  notwithstanding  the  injunc- 
tion "  Offer  to  a  learned  guest  a  bull  or  a  large  goat ;"  and  as  the  slaying  of  a 
cow  is  for    the    same    reason    disused,    notwithstanding  the  precept   *^  Slay 
a  barren  cow  as  a  victim  consecrated  to  Mitra  and  Varuna."* — ^And  in  support 
of    this  view,   is  cited  the    following  passage  of  Smriti-Sangraha, — "  As   the 
duty  of  appointment  to  raise  issue,  and  as  the  slaying  of    a   cow  for  a    victim, 
are  now  disused,  so  is  partition  with  deductions  in  favour  of  elder  brothers."* 
The  author  of  the  Ddyabhaga,  also,  while  dealing  with  the  same  subject  refers 
to  usage  and  to  altered  state  of  feelings,  as  the  ground  for  maintaining  equal 
distribution  of  patrimony  amongst  brothers.*    It   should,   however,   be  observ- 
ed that  what  is  maintained  by  both  the  leading  Treatises  is,  that  uneqatJ 
distribution  cannot  be  enforced  as  a  matter  of  legal  obligation,  but   parties 
concerned  are  not  prevented  from  making  an  unequal  partition  if  they  agree  to 
do  so.^ 

''  mt^kshari  and  t>&yabh&ga  not  speculative.— The  above  principle  laid 

down  by  the  Mitakshard,  and  impliedly  adopted  and  followed  by  the  Ddyabhaga, 
as  well  as  the  manner  in  which  the  point  for  consideration  has  been  dealt  with  by 
them,  deserve  special  attention,  as  showing  that  the  authors  of  the  two  lesuling  trea- 
tises did  not  give  merely  theoretical  exposition  of  the  law  such  as  is  contained  in 
the  sacred  Institutes  but  also  noticed  the  change,  if  any,  in  the  state  of  society, 
requiring  the  modification  of  any  rule  of  law :  their  treatises  were  not  spe- 
culative, but  practical  commentaries  on  law.  It  follows  therefore  that  if 
we  find  that  these    commentators  dealt  with  any  branch  of  law  intimately 

*  Golebrooke's  Mit&kshard,  1,  8,  8. 
'  Colebrooke's  Mftakshari,  1,  8,  4. 

*  Ibid,  1,  8,  6. 

*  Dayabh&ga,  8,  2,  27. 

*  Ddyabhaga,  8,  2,  26. 
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conxieoted  with  social  usages,  without  noticiDg  any  change  in  them,  we  shall 
be  perfectly  justified  in  assuming  from  their  silence,  that  the  usages  did  con- 
tinue to  exist  at  the  time  they  flourished. 

MltAkaharA  on  SOnship. — ^With  these  preliminary  observations  let  us  pro- 
ceed to  examine  how  the  law  of  sonship  has  been  dealt  with  in  the  commentaries 
of  Hindu  law.  Of  these  the  Mitdkshara  occupies  the  pre-eminent  position  and 
is  universally  accepted  as  a  work  of  the  highest  authority  by  all  the  schools 
except  that  of  Bengal  where  it  yields  to  the  Dayabhdga  on  those  points  in 
which  they  differ.  It  professes  to  be  a  commentary  on  the  Institutes  of 
Ysjnavalkya ;  but  you  must  not  suppose  that  the  commentator  confines  his 
attention  only  to  that  Code  and  merely  gives  an  exposition  of  the  law  such  as 
is  contained  in  it.  For  what  he  really  does  is  that  he  follows  the  arrangement 
of  the  subjects  as  in  Yaj naval kya's  Code,  but  that  while  interpreting  the  text 
of  it,  he  notices  passages  of  Manu  and  other  sages  dealing  with  the  same 
subject,  reconciles  them  when  they  are  at  variance  with  one  another,  and 
deduces  rules  of  law  from  a  consideration  of  the  different  Codes  that  are 
noticed ;  so  that  the  law  laid  down  in  the  Mitakshara  is  not  based  upon  Ydyna- 
▼alkya*s  Institutes  alone,  but  may  be  set  forth  as  a  body  of  rules  deducible  from 
the  sacred  Codes  that  are  accepted  as  the  sources  of  law.  With  regard  to  the 
subject  of  sonship,  the  Mitakshara,  fli*st  of  all,  deals  with  the  circumstances 
in  which  a  wife's  son  becomes  Dvyamushyayana  or  son  of  two  fathers,  that  is 
io  say,  of  the  begetter  and  of  the  husband  ;^  and  then  goes  on  to  explain  the 
text  of  Ydjnavalkya  describing  the  twelve  descriptions  of  sons,  and  in  doing 
so,  it  refers  to  rules  laid  down  by  other  sages.  After  having  described  them, 
the  author  discusses  their  rank  and  relative  rights,  their  status  in  the  adoptive 
family,  and  their  right  of  inheritance  from  their  legal  father  and  his  relations.' 
Thus  it  appears  that  all  the  twelve  kinds  of  sons  were  recognized ;  and  t][e\.^ 
is  not  a  word  said  in  this  part  of  the  work,  about  any  one  description  being 
obsolete  or  prohibited.  But  I  have  already  drawn  your  attention  to  a  passage^ 
in  which  the  duty  of  appointment  to  raise  issue  is  represented  as  being  disused. 
That,  however,  appears  to  relate  to  compulsory  appointment  of  a  widow  to 
raise  offspring  to  her  sonless  deceased  husband.  For  the  view^  which  is  put 
forward  by  Dhareswara  who  appears  to  have  been  accepted  as  an  authority 
before  the  Mitdkshara,  of  the  widow's  right  to  inherit  the  estate  of  her  husband 
dying  without  male  issue,  was  that  she  could  succeed  to  her  separated  husband 
provided  she  were  willing  to  accept  the  appointment  to  raise  up  issue  to  her 
isband,   but  not    independently  of   that    consideration.^      The   Mitakshar^ 

*  Golebrooke'8  Mitdkahard,  1, 10. 
'  Colebrooke*s  Mitfikshara,  1,11. 

*  Colebrooke's  Mftakshard,  1,  8,  5. 

*  Oolebrooke'B  Mitftksbard,  2,  1,  8,  et  seq. 
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however,  refutes  this  position ;  but  the  course  of  the  argument  advanced  by  it^ 
shows  that  the  usage  did  exist  at  the  time,  the  work  was  composed. 

Mithili  School. — The  commentators  of  the  Mithila  School  or  rather 
the  Mithil4  branch  of  the  Mitdkshard  School,  also,  deal  with  the  law  on  the 
subject  of  sonship  without  noticing  any  change  of  the  early  usages  recorded 
in  the  Institutes.  Mithil4  or  Tirabhukti  (modern  Tirhoot)  was  a  great  centre 
of  learning  from  the  earliest  times  down  to  the  latest  period  of  the  Hindu 
kings.  It  was  here  that  Yajnavalkya  flourished  and  taught  his  Institutes,  to 
which  the  greatest  respect  is  paid  by  the  Mitakshar^  school :  and  the  Brdhmanas 
of  Bengal  originally  used  to  resort  to  that  seat  of  learning  for  education 
before  Nadiya,  and  later  on  Vikrampur,  in  lower  Bengal,  became  celebrated 
centres  of  learning. 

Viv^a-Ratn&kara  of  Ohandesvara,  on  sonship.— One  of  the  prin- 
cipal works  on  law,  respected  in  that  school  is  the  Yivdda-Batn&kara 
compiled  by  Chandesvara  the  minister  of  Harasinha  Deva  a  king  of 
Mithil4.  He  appears  to  have  flourished  in  the  beginning  of  the  fourteenth 
century,  as  in  the  peroration  of  the  work,  he  says  that  he  had  performed  the 
ceremony  of  Tul4-purusha  or  the  distribution  of  his  own  weight  of  gold 
amongst  Br&hmanas,  in  the  year  1238  of  the  Saka  era,  which  corresponds 
to  1315  A.  D.  The  work  does  not  profess  to  be  a  commentary  on  any  particular 
Code,  but  is  a  regular  digest  of  the  law.  The  author  deals  with  the  subject 
of  sonahip  in  eighteen  consecutive  parts  of  his  treatise.*  I  have  already  told 
you  that  sonship  is  treated  by  the  sages  as  part  of  the  law  of  inheritance  ;  the 
same  method  is  followed  also  by  the  commentators.  Accordingly  the  author 
introduces  the  subject  by  discussing  the  relative  rights  of  inheritance,  of  the 
different  descriptions  of  sons;  then  defines  separately  thirteen  kinds  of  sons 
including  the  son  by  a  Sudra  wife,  as  one ;  next  discusses  the  circumstances 
under  which  a  wife's  son  belongs  to  the  husband  or  to  the  progenitor  or  to 
both ;  then  considers  the  effect  of  the  texts  declaring  sonship  of  a  fraternal 
nephew  and  the  co-wife's  son ;  next,  notices  the  passages  laudatory  of  the 
spiritual  efficacy  of  the  possession  of  a  son ;  and  lastly,  deals  with  the  subject 
of  '  censured  sons.'  But  all  that  he  says  under  this  concluding  part,  is  that  a 
son  brought  forth  by  a  widow  not  duly  appointed,  is  not  entitled  to  the  estate 
of  the  woman's  husband,  and  that  a  son  begotten  by  one  man  on  another's 
wife  belongs  to  his  natural  father  if  he  paid  the  Sulka  or  price  to  the  husband. 
Thus  we  find  that  all  the  twelve  descriptions  of  sons  were  recognized  at  tha*^ 
time,  and  if  there  were  any  alteration  in  respect  of  the  usages  relating  t< 
sonship,  we  should  expect  it  to  be  noticed  by  the  author  who  from  his  positioi 

»  Colebrooke'g  Mifc^kahar^,  2, 1, 15-19. 

*  YiT&da-Ratn&kara,  Bengal  Aaiatio  Society'g  Sanskrit  edition,  pages  541-588. 
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as  the  xuiiiister  of  a  reigning  king  was  likely  to  be  informed  of  the  actual  state 
of  society. 

ViY&da-Ohint&mani  of  V^haspati  Misra  on  the  same.— The  Yivadar 

Chintamaniis  a  later  commentary  of  the  same  school,  composed  by  YSchaspati  Misra 
a  Pandita  of  yaried  learning.  The  want  of  English  version  of  an  original  treatise 
accepted  as  authoritative  by  the  Mithila  school  had  been  long  felt,  and  was  at  last 
supplied  by  an  eminent  Indian  lawyer  who  spared  no  pains  to  master  the  law  litera- 
ture of  his  own  country,  and  took  so  much  interest  for  the  promotion  and  ad- 
vancement of  legal  learning  as  to  make  the  princely  gift  to  found  this  chair  for  the 
cultivation  of  Indian  law.     The  Yivdda-Chintamani  being  the  later  work  and  as 
such  embodying  the  essence  of  the  earlier  treatises  was  selected  by  him  for 
translation.     In  this  commentary  also,  all  the  different  kinds  of  sons  are  recog- 
nized without  a  single  exception.     The  author  cites  the  texts  of  Yama,  Nirada, 
Manu,  Baudhdyana,  Devala,  Vishnu  and  Yajnavalkya,  relating  to  the  twelve  de- 
scriptions of  sons  ;^  discusses  their  rights  of  inheritance  and  relative  position  ;  and 
endeavours  to  reconcile  the  almost  irreconcileable  rules  propounded  by  the  difEer- 
ent  sages  in  respect  of  the  rights  of  several   kinds  of   sons,  by  supposing  the 
superiority  and  the  inferiority  assigned  by  different  sages  to  the  same  descrip- 
tion of   son  to  be  due  to  his  possession  or  otherwise  of  excellent  qualities.*    In 
another  part  of  the  work,  he  deals  with  the  propriety  of  the  gift  of  a  son  and 
of  an  only  son,  and  with  the  power  of  a  woman  to  adopt.*     But  the  author  does 
not  anywhere  in  this  work  intimate  that  any  part  of  the  early  usages  of  sonship 
was  obsolete  at  his  time ;  so  we  may  Ije  justified  in  concluding  from  the  tenor 
of  the  work  that  the  usages  did  exist  in  its  entirety. 

D&yabh4ga. — Let   us    now    turn    to    the    commentaries  of   the    Bengal 

school,  and  see  how  the  law  on  the   subject  under  digcussion  has  been   dealt 

with  in  them.     Jimtitavdhana,  the   author  of  the  Dayabhaga,  is  the  founder  of 

this  School  which  appears  to  be  far  in  advance   of   the  other  schools  as  regards 

the  development  of  legal  ideas  relating  to  inheritance,   that  Hindu  law   ever 

attained.     The  precise  age  at  which   this   celebrated  commentator  flourished  is 

entirely  uncertain  ;  but  it  appears  to  be  beyond  any  doubt  that  it  cannot  be  later 

than  the   thirteenth   century.     He  appears  to  refute  the  doctrines  propounded 

by  the  Mitdkshara  without,  however,  mentioning  the  name  of  that  treatise  or 

of  its  author.     Regard  being  had  to  the  practice  of  the  Hindu  Panditas,  this 

circumstance  may  justify  the  supposition  that  he  was  either  a  contemporary  of 

-r  not  much  later  than  a  century  from,  Vijnanesvara  the  author  of  the  Mitak- 

shara.     From  a  comparison  of  the  legal  views  contained  in  the  two  treatises 

student  of  comparative  jurisprudence  would  feel  no  hesitation  in  pronouncing 

*  See  Lecture  II,  pages  60 — 64. 

*  P.  0.  Tagoro's  Vivada-Chintamani,  pages  278-288 ;  (Madras  Edition). 

*  Ibid.,  pages  72-76.      , 
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the  Dayabhdga  to  be  a  later  work  than  the  Mit4kshadl ;  the  juridical  notionfl 
by  which  the  former  is  distinguished  from  the  latter,  mark  a  later  stage  of 
development  in  the  growth  of  legal  conceptions.  One  of  the  learned  predeces- 
sors m  this  office  is  inclined  to  fix  the  beginning  of  the  fifteenth  century  as 
the  age  of  Jimdtavahana.^  But  it  is  open  to  the  criticism  that  had  he  been 
so  much  later  in  point  of  time  than  Yijninesvara  he  would  have  no  objection  to 
mention  the  name  of  Vijnanesvara  or  his  work,  whose  doctrines,  he  is  univer- 
sally admitted  to  refute.  The  Dayabhdga  is  not,  like  the  Mitakshara,  a 
commentary  on  any  particular  Institutes,  but  it  is  a  digest  of  the  law  of 
inheritance,  such  as  is,  according  to  its  author,  laid  down  in  the  Institutes  of 
Manu  and  other  sages. 

It  recognizes  twelve  kinds  of  sons. — The  D^yabhaga  treats  of  the  subject 
of  sonship  in  the  same  manner  as  the  commentaries  mentioned  above.*  He  opeoa 
the  subject  with  a  discussion  of  the  relative  rights  of  a  real  legitimate  son  and  an 
appointed  daughter;  and  then  proceeds  to  discuss  the  rights  of  the  subsidiary  sons 
in  competition  with  a  real  legitimate  son.  He  cites  the  text  of  Devala,  declar- 
ing the  right  of  a  subsidiary  son  to  a  third  share  when  co-existing  with  an 
aurasa  son,  and  two  conflicting  passages  from  Manu  one  of  which  gives  to  the 
Kshetraja  son  a  sixth  or  a  fifth  share,  and  the  other  declares  the  real  legitimate 
son  to  be  entitled  to  the  entire  patrimony  to  the  exclusion  of  the  secondary  sons 
who  are  entitled  to  maintenance  only;  and  reconciles  these  rules  by  holding  them 
to  relate  respectively  to  the  superiority  or  inferiority  of  the  caste  of  the  subsidiary 
sons,  in  comparison  with  that  of  the  father  and  of  the  real  legitimate  son. 
He  also  notices  the  distinction  between  the  twelve  sons,  based  upon  the  right, 
of  inheritance  from  the  father  alone,  and  that  from  him  as  well  as  his  relations ; 
and  concludes  by  laying  down  the  rule  of  distribution  between  a  true  son  and 
the  son  of  the  wife  produced  without  due  authority.  I  give  you  these  parti- 
culars because  they  clearly  show  that  the  usage  of  twelve  descriptions  of  sons 
was  fully  recognized  when  the  author  flourished. 

The    Smriti-tattva     of    Raghunandana    Bhatt&chdryya    who    is 

sometimes  cited  as  Smirta-Bhattachiryya,  is  another  work  respected  as 
authority  in  Bengal.  Its  author  appears  to  have  flourished  in  the  middle  of 
the  sixteenth  century.*  This  treatise,  also  called  the  Astavinsati-tattva,  by 
reason  of  its  being  divided  into  twenty-eight  books,  deals  mainly,  with  ritual. 
One  of  the  books,  called  Dayatattva,  however,  treats  of  the  substantive  law 
of  inheritance.  The  book  is  an  abridgement  of  the  doctrines  of  Jimiitavihanp 
and  is  an  excellent  compendium  of  his  treatise,  although  on  a  few  point 
Raghunandana  has  differed    from    his  master.     But  as  regards    the  twelv 

^  Sarvadhkari's  Tagore  Leotnres,  pages,  400-408. 

'  D&yabhaga,  oh.  X. 

•  See  Colebrooke's  Preface  to  his  Translation  of  Mitakshara  and  Dfyabhsga. 
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descripttoziB  of  soub  he  appears  to  follow  the  founder  of  the  school  without  any 
indication  of  dissent.  He  refers  to  the  texts  of  Devala  and  Manu  respecting 
the  relative  rights  of  the  twelve  kinds  of  sons,^  and  adopts  some  of  the  rules 
laid  down  in  the  Dajabhaga.  But  it  ought  to  be  mentioned  here  that  this 
commentator  while  dealing  with  marriage,  says  that  the  intermarriage  between 
the  four  different  tribes  should  be  avoided  in  this  Kali  age,  and  in  support  of 
this  view  he  cites  two  passages  from  two  minor  Puranas,  namely,  Vrihan- 
ziAradiya  Pnrana,  and  Aditya  Purana,  enumeratiug  practices  that  are  to  be 
shunned  in  this  age ;  one  of   them  being,  the  having  of    sons  other  than  the 

• 

real  legitimate  son  and  the  Dattaka  son.  These  passages  are  interesting  and 
useful  in  many  respects,  and  so  I  give  them  here  in  exteneo. 

Vrih^-n^radfya   Pnrdna  on  practices  to  be  Bhunned  in  the  Kali 

^e. — The  passage  of  the  Yrihdn-ndradiya  Purana  runs  as  follows : — "  The 
passing  of  the  sea  in  a  ship;  the  necessity  of  carrying  a  waterpot;  the 
marriage  of  a  twice-born  man  with  damsels  not  of  the  same  class;  the 
procreation  of  a  son  by  a  man  on  the  widow  of  his  brother ;  the  slaughter  of 
cattle  in  the  entertainment  of  a  guest ;  the  repast  on  flesh  meat  at  funeral 
obsequies;  the  adoption  of  the  third  order  of  life,  or  the  retirement  to  a  forest;  the 
gift  of  a  damsel  already  given,  to  another  bridegroom  over  again  ;  the  continu- 
ance of  studentship  for  a  very  long  time;  the  human  sacrifice;  the  horse  sacrifice; 
-walking  on  a  pilgrimage  with  intent  to  die ;  and  the  slaughter  of  a  cow  as  a 
victim  at  a  sacrifice  :  the  wise  declare  that  these  practices  though  lawful  should 
be  avoided  in  the  Kali  age." 

A'ditya-Pnrtoa  on  the  same.-^The  extract  from  the  Aditya  Purana,  which 
Baghunandana  quotes  from  Hem&dri  and  the  Pardsara-Bhashya,  stands  thus : — 
'*  Studentship  continued  for  a  very  long  period  ;  the  necessity  of  carrying  a 
waterpot ;  the  procreation  of  a  son  by  the  husband's  brother ;  the  gift  in 
marriage  of  a  damsel  once  married ;  the  marriage  by  the  twice-born  men 
of  damsels  belonging  to  a  different  vama  or  tribe  ;  the  killing  in  self-defence 
of  a  Brahmana  in  a  lawful  fight ;  the  adoption  of  the  third  order,  or  retirement 
to  a  forest,  though  enjoined  by  law ;  the  reduction  of  the  period  of  pollution^ 
by  reason  of  the  virtuous  conduct  or  the  scriptural  learning  of  a  person ;  the 
performance  of  expiation  by  a  Brahmana,  extending  to  death ;  the  pollution 
arising  from  association  with  sinful  men ;  the  slaughter  of  cattle  in  honour  of 
eminent  guests ;  the  having  sons  other  than  the  aurasa  or  real  legitimate  son 
«.nd  the  dattaka  or  given  son ;  the  eating  by  a  twice-born  householder,  of   food 

iven  by  the  following  men  of  the  Sudra  class,   namely,   a  slave,   a  cowherd, 
family  friend,  and  a  cultivating  servant  remunerated   by  half    the  produce  ;* 

oing  out    on  pilgrimage  to  a  very  distant  place ;    the  cooking  by   Sudras 

*  Dayatattva,  (Translation,)  Oh.  II,  37  and  38;  page  17. 

*  See  Mann,  lY,  253.      ^ 
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• 

of  food-  for  Brahmanas  and  others  ;  self-immolation  by  a  fall  from  a  precipice  or 
by  burning ;  suicide  by  a  man  of  extreme  old  age,  and  others ;  et  cetera :  these 
lawful  practices  have  been,  with  intent  to  protect  the  people,  prohibited  after 
deliberation  by  the  learned  in  the  beginning  of  the  Kali  age ;  and  a  resolution 
of  the  virtuous  has  as  much  legal  force  as  a  revelation." 

VfranLitrodaya  on  SOnship. — Let  us  now  turn  to  the  other  commentaries  of 
the  Mitakshara  School  to  see  how  the  law  of  sonship  has  been  dealt  with  in  them. 
Amongst  these,  the  Yiramitrodaya  of  Mitra  Misra  occupies  a  pre-eminent 
position ;  and  has  been  held  by  the  Privy  Council  to  be  a  Treatise  of  high 
authority  at  Benares,  and  properly  receivable  as  an  exposition  of  what  may 
have  been  left  doubtful  by  the  Mitakshara,  and  declaratory  of  the  law  of  the 
Benares  School.^  The  author  was  later  than  Baghunandana  whom  he  cites, 
and  appears  to  have  flourished  towards  the  close  of  the  sixteenth  or  the  begin- 
ning of  the  seventeenth  century.*  He  deals  with  the  subject  of  sonship  in 
the  same  way  as  in  the  Mitakshard.  He  discusses  the  definitions  of  the  twelve 
descriptions  of  sons  more  copiously,  by  citing  texts  of  different  sages,  bearing 
on  the  subject ;  enters  into  the  question  of  the  widow's  capacity  to  adopt ;  and 
deals  with  the  status  and  heritable  rights  of  the  twelve  kinds  of  sons.*  Al- 
though the  author  in  the  course  of  his  work  refers  to  several  commentaries 
in  which  the  doctrine  of  the  propriety  of  only  two  kinds  of  sons  in  the  Kali 
age  is  maintained ;  yet  he  passes  over  that  point  in  entire  silence.  But  he 
makes  a  certain  observation  of  an  analogous  though  somewhat  different  cha- 
racter, while  dealing  with  the  subject  of  unequal  distribution  of  paternal 
wealth  amongst  brothers.  He  maintains  the  same  view  as  is  put  forward  in 
the  Mitakshara,  and  supports  it  in  the  same  way,  but  sets  forth  an  additional 
authority  in  favour  of  it.  He  argues  that  the  practice  is  one  which  should  be 
shunned  in  the  Kali  age ;  and  in  support  of  this  proposition  he  quotes  the 
following  passage  from  the  Adi-purana  one  of  the  minor  Purdnas  :  "  The  re- 
marriage of  a  woman  once  married,  specific  deductions  for  elder  brothers,  the 
slaughter  of  a  cow,  appointment  on  a  brother's  widow,  and  the  necessity  of 
carrying  a  waterpot  (by  a  student :)  these  five  should  not  be  practised  in  the 
Kali  age."*  It  should  be  observed  that  this  passage  specifies  five  practices  only 
as  being  what  should  be  avoided  in  this  Kali  age ;  and  marks  the  origfin  of 
the  theory,  although  gradually  the  list  of  the  things  to  be  shunned  has  been 
added  to  and  enlarged.  But  what  deserves  particular  notice  is  that  although 
the  author  refers  to  the  practices  to  be  avoided  in  this  age,  yet  he  fully  de- 
scribes the  twelve  kinds  of  sons,  and  their  rights  and  status,  without  mentioning 

^  Giridhari  Lall  Roy  v.  The  Bengal  Government,  12  Moore's  I.  A.,  p.  448. 

'  Sary&dhikari's  Tagore  Lecture,  p.,  404. 

•  Yiramitrodaya,  Ch.  II,  Pt.  II,  pp.  100-130. 

^  Yiramitrodaya,  translation,  p.  61. 
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a  word  to  intimate    that  any  description  of  son  has  become  obsolete  or  should 
not'  be  recognized  as  being  unsaitable  to  the  present  age. 

KamaUfcara'a    Viv&da-T&ndava  and  Nimaya-sindhn.— KamaUkara 

Bhatta  is  another  commentator  of  the  Benares  School ;  he  is  the  author  of 
the  Nimaja-sindhn  a  book  on  ritnal,  and  of  the  Yiv4da-t6ndava  a  work  on 
jurisprudence.  He  is  considered  as  an  authority  by  the  Benares  and  the 
southern  School,  not  so  much  in  legal  matters  as  in  questions  of  ceremonial ; 
where  he  occupies  the  same  position  as  Baghunandana  does  in  Bengal ; 
and  his  work  on  ritual  is  extensively  read  by  the  priestly  class  of  the 
North- West  and  the  Marhatta  country.  KamaUkara  is  later  than  Baghunan- 
dana, whom  he  often  cites  in  his  work  on  ritual,  and  appears  to  have 
flourished  in  the  beginning  of  the  seventeenth  century ;  for  he  himself 
states  in  the  peroration  of  the  Nimaya-sindhu  that  it  was  finished  in 
the  year  1668  of  the  Sambat  era  which  corresponds  to  1612  A.  D.  The 
author  deals  with  the  subject  of  primary  and  secondary  sons  in  his  Yivdda- 
tandava,^  and  having  explained  their  descriptions  as  given  in  Yijnavalkya*s 
text,  refers  to  the  passage  of  the  Aditya-pur&na  cited  by  Hemadri,  which 
says  that  sons,  other  than  the  real  legitimate  and  the  Dattaka  should  not  bo 
recognized  in  the  Kali  age.  He  admits  the  authority  of  this  rule,  but  observes 
that  as  the  appointed  daughter's  son  is  declared  equal  to  the  awasa  son,  and  as  the 
purchased  son,  the  self -given  son  and  the  son  made  are  similar  to  the  Dattaka  son, 
these  also  are  recognized  in  the  Kali  age,  and  in  support  of  this  conclusion, 
he  refers  to  Yrihaspati's  text*  which  condemns  only  the  Kshetraja  and  the  other 
sons  by  operation  of  law.  According  to  this  writer  therefore,  six  descriptions 
of  sons  are  recognized  in  the  present  age,  namely,  the  real  legitimate  son, 
the  appointed  daughter's  son,  the  Dattaka  son,  the  son  bought,  the  self-given 
son,  and  the  Kritrima  or  son  made ;  and  he  purports  to  discuss  the  relative 
rights  of  these.  In  his  Nimaya-sindhu  also,  he  refers  to  that  passage  of  the 
Aditya-purana,  relating  to  the  reduction  of  the  number  of  sons  in  the  Kali 
age,  but  he  does  not  appear  to  take  that  passage  literally,  as  recognizing  two 
descriptions  of  sons  only.  He  does,  no  doubt,  observe,  while  enumerating  the 
relations  who  are  competent  to  perform  the  sr^ddha  ceremony,  that  although 
the  word  son  signifies  any  one  of  the  twelve  descriptions,  yet  in  the  Kali  age 
it  is  to  be  confined  to  the  Aurasa  and  the  Dattaka  only  in  consequence  of  the 
other  kinds  being  prohibited  by  the  Xditya-purina  cited  in  Hemadri's  work  ;^  but 
'  e  goes  on  to  say  that  the  eleven  descriptions  of  subsidiary  sons  are  competent 
perform  the  exequial  ceremonies,  only  in  default  of  a  real  legitimate  son, 
.andson  and  great-grandson;    and  cites  a  different  rule  laid  down  in  the 

^  Kaniuoript  copy  of  Sanskrit  GoUoge  Library,  pp.  122-128. 

'  Lecture  ii,  page  65. 

*  Nimaya-Sindha,  Bombay  Edition  of  188S,  p.  321. 
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Prithvi-Chandrodaja,  namely,  that  the  culpable  sons,  such  as  the  umnaTried 
daughter's  son,  the  secetly-bom  son  of  the  wife,  and  the  son  of  the  twice-married 
woman  are  competent  to  perform  the  sraddha  ceremony,  also  in  default  of  the 
widow  who  is  preferable  to  them  in  this  respect*^  Again  when  dealing  with 
impurity  occasioned  by  death  or  birth,  he  observes  that  in  the  case  of  the  given, 
the  purchased,  the  made  and  other  sons,  the  period  of  pollution  extends  to 
three  nights  and  not  to  ten  days.^  The  manner  in  which  the  subject  has  been 
dealt  with,  shows  that  the  matter  was  in  an  unsettled  state.  And  this  is 
exemplified  by  an  inconsistency  of  the  author,  found  in  the  Viv4da-Tandava ; 
he  says  that  he  omits  to  consider  the  distribution  of  property  amongst  sons 
belonging  to  different  tribes,  upon  the  ground  that  marriage  of  a  twice-bom 
with  a  damsel  of  a  different  tribe  has  been  prohibited  by  the  Aditya>purdna  as 
cited  in  Hemddri's  work,^  but  later  on  he  discusses  the  rights  of  the  son  of  a 
twice-bom  by  a  Sudra  wife.* 

Nanda-Pandita'8  Kesava-Vayayantf.— Another  distinguished  writer-who 

flourished  in  Benares  at  about  the  same  time,  was  Nanda  Pandita,  who  is  famous 
as  the  commentator  of  the  Institutes  of  Vishnu,  and  as  the  author  of  the  Dattaka- 
Mim^nsa  the  well  known  Treatise  on  Adoption.  But  the  law  of  adoption  has 
been  dealt  with  so  differently  in  the  two  works,  that  a  doubt  might  very  well 
arise  as  to  the  identity  of  their  authors,  if  it  were  not  otherwise  established. 
I  shall  at  present  confine  my  remarks  to  his  commentary  on  the  Code  of  Vishna^ 
denominated  Kesava-Vaijayanti,  which  according  to  his  own  account,  was 
composed  in  Sambat  1679,  corresponding  with  1623  A.  D.  While  commenting 
on  the  fifteenth  chapter  of  the  Code,  which  deals  with  the  law  of  sonship,  he 
gives  a  full  and  elaborate  exposition  of  the  twelve  descriptions  of  sons  and 
their  rights,  by  citing  texts  from  other  Codes,  bearing  on  the  subject,  and 
reconciling  them  when  conflicting.  So  that  it  can  by  no  means  be  contended 
that  his  work  is  a  mere  speculative  gloss  on  the  text  of  Vishnu's  Code  ;  but 
on  the  contrary  it  appears  to  be  a  regular  digest  of  law,  though  mainly  based 
upon  that  particular  code  which  it  purports  to  elucidate,  in  so  far  as  the 
arrangement  of  the  subjects  dealt  with,  is  concerned.  The  author  does  nowhere 
intimate  that  any  portion  of  the  ancient  usages  of  sonship  has  ceased  to 
be  recognized  at  his  time.  And,  from  the  manner  in  which  the  twelve  kinds 
of  sons  have  been  described  and  their  relative  rights  discussed,  it  is  impossible 
for  the  reader  to  believe  that  the  law  as  understood  at  the  time  the  writer 
flourished,  did  not  recognize  ten  out  of  the  twelve  descriptions  of  sons,  whose 
status  has  been  so  minutely  discussed  by  him.     It  appears  to  be  exceeding    ' 

>  Nirnaja-SiDdhtt,  Bombay  Edition  of  1883,  p.  324. 
«  Ibid ,  p.  452. 

*  Vivada-T&ndaya,  Sansknt  College  mannsoript  copy,  p.  122. 

*  Ibid,,  p.  129. 
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strange  that  the  anthor  does  not  in  this  commentarj  make  any  allusion 
whatever  to  those  somewhat  novel  rules  that  he  professes  to  deduce  from 
certain  minor  Codes  of  law,  in  has  treatise  on  adoption.  This  commenlary  was 
composed  under  the  patronage  of  Kesava  alias  Tammasd  Ndyaka  a  king  of 
Kamata  (modem  Canara)  in  the  Deccan.  The  author  does  not  appear  to  have 
been  a  practical  lawyer  or  administrator  of  justice,  hut  he  was  a  distinguished 
Pandita  of  Benares,  patronized  by  the  prince  after  whom  the  commentai*y  was 
called. 

His  Dattaka-Mflll&]18&. — ^The  Dattaka-Mim&nsa  of  Nanda  Pandita  is 
a  later  composition  than  his  commentary  on  Vishnu's  Code^ ;  and  the  author 
seems  to  have  become  wiser  when  he  compiled  that  special  treatise  on  adoption, 
as  it  contains  rules  and  restrictions  that  had  never  been  thought  of  by  any 
lawyer  that  flourished  before,  nor  even  by  himself  when  writing  the  Vaijayanti. 
With  respect  to  the  twelve  kinds  of  sons,  he  says'  that  although  in  default  of 
male  issue  eleven  descriptions  of  substitutes  were  ordained  by  ancient  law,  yet 
in  this  Kali  age  (mlj  the  aurasa  and  the  dattaha  sons  are  recognized  ;  because, 
says  he,  Vrihaspafci  declares  that  the  powerless  people  of  modern  times  are 
incompetent  to  affiliate  the  divers  descriptions  of  sons  like  the  ancient  sages, 
and  because  Saunaka  forbids  other  sons  than  the  aurasa  and  the  dattaha  in 
the  text, — '*  The  recognition  of  sons  other  than  the  datta  and  aurasa,^^  But 
he  adds  that  the  word  datta  in  Saunaka's  text  is  to  be  understood  to  include 
the  Kritrima  also,  because  Par&sara,  who  proposes  to  lay  down  the  law  for 
the  Kali  age,  ordains — "  Sons  are  aurasa^  hshetraja^  datta  and  kritrima.^* 
This  text  does,  however,  clearly  recognize  Kshetraja  or  the  appointed  wife's  son ; 
but  Nanda  Pandita,  in  his  usual  way  of  putting  forward  constructions  sup- 
porting his  foregone  conclusions,  maintains  that  the  worj  Jcshetraja  in  the  above 
text  is  intended  as  an  epithet  of  aurasa.  You  will  observe  that  he  does  not 
rely  upon  the  passage  of  the  Aditya-purana,  which  is  not  even  referred  to  by 
him,  but  he  bases  his  conclusion  upon  an  exactly  similar  rule  couched  in  the 
same  words,  which  is  attributed  by  him  to  Saunaka,  who  is  supposed  to  bo 
the  compiler  of  a  Smriti  or  a  body  of  revealed  law,  called  after  him.  Although 
Nanda  Pandita  appears  to  recognize  in  the  opening  section  of  his  work,  only  three 
descriptions  of  sons,  namely,  the  aurasa,  the  dattaka,  and  the  kritrima  ;  yet  later 
on,  he  deals  with  the  son  of  a  twice-married  woman  in  the  same  manner  as  if  he  is 
one  of  the  descriptions  recognized  in  the  age  about  which  he  is  writing.^  This 
Jiscloses  that  the  novel  theory  regarding  sonship  in  the  Kali  age  was  different 
Tom  practice,  and  the  author  was  unconsciously  betrayed  into  the  inconsistency 
F  dealing  with  an  usage  which  existed  in  society,  but  which  was  attempted  to 
i  ignored. . 

'  Dattaka-Minundi,  vii,  29.  *  Dattaka  Mimlbsii,  lY,  64-74. 

*  Dattaka-Mimibsa,  I,  64-68. 
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The  institutes  of  Par&sara — ^is  considered  to  be  of  the  highest  au- 
thority in  this  Kali  age;  but  it  treats  of  only  Ach&ra  and  Priyaschitta, 
or  rules  relating  to  ceremonies  and  penance,  and  does  not  deal  with 
jurisprudence  at  all.  I  have  already  told  you  that  the  sages  deal  with  the 
subject  of  sonship  as  part  of  inheritance  which  is  entirely  omitted  in  this  work. 
There  are,  however,  a  few  passages  in  which  some  descriptions  of  sons  are  in- 
cidentally alluded  to,  one  of  which  has  been  cited  by  Nanda  Pandita.  All  these 
passages  may  be  usefully  cited  here,  since  they  show  that  Nanda  Pandita  has  dis- 
cussed the  subject  more  like  a  special  pleader  than  a  fair  commentator : — ''If  seeds 
be  carried  either  by  a  stream  or  by  wind  unto  the  soil  of  a  person's  field,  and  a 
crop  is  yielded  by  the  field  so  sown,  the  crop  will  belong  to  the  owner  of  the 
soil,  not  to  the  person  who  owned  the  seeds.  Similar  thereto  are  the  two 
descriptions  of  bastard  sons,  both  begotten  on  another's  wife ;  they  pass  by 
the  names  of  Kutida  and  Gblaka.  The  bastard  is  a  Kunda^  if  the  woman's 
husband  lives ;  it  is  G-olaka  if  begotten  after  his  death.  A  son  is  either  an 
aurasa  or  son  of  the  body ;  or  a  kshetraja  or  the  appointed  wif  e's^OB ;  or  a 
datta  or  one  obtained  by  gift;  or  a  kritrima  or  son  made.  If  either  the 
father  or  the  mother  gives,  the  same  is  called  a  given  son."^  There  cannot  be 
any  doubt  on  perusing  these  tetts  together,  that  the  sage  does  recognize  the 
Kshetraja  or  appointed  wife's  son.  Further  on,  he  clearly  appears  to  sanction 
also  the  Paunarbhava  oi*  the  twice-married  woman's  son  in  the  KaJi  age,  in 
the  following  text : — "  When  her  husband  is  missing,  or  is  dead,  or  has  re- 
nounced the  world,  or  is  impotent,  or  has  been  degraded  by  sin,— on  any  of 
the  said  five  calamities  befalling  a  woman,  law  has  ordained  another  husband 
for  her*"^  Thus,  although  the  sage  does  not  profess  to  deal  with  the  subject^ 
yet  conceding  that  he^  intended  in  the  above  passages  to  treat  of^  the  law  of 
sonship  in  the  Kali  age,  we  find  five  kinds  of  sons  recognized  by  him.  You  will 
bear  in  mind  that  he  is  one  of  the  sages  enumerated  by  Ydjnavalkya  as  com- 
pilers of  law.  Yet  it  did  not  occur  to  the  author  of  Mitakshar&  while  dealing 
with  sonship,  that  he  had  laid  down  any  different  rule  for  the  present  age. 

Madhavdcharya's  commentary  on  the  same.— Madhavacharya^  how- 
ever, in  his  celebrated  commentary  on  the  Institutes  of  Par&ara,  called  the 
Parasara-madhava  or  the  Pardsara-bhashya,  explains  the  first  of  the  above 
texts  as  illustrative  and  indicating  the  twelve  descriptions  of  sons  enume- 
rated by  other  sages  ;^  and  the  second  text  recognizing  the  re-marriage  of 
women  as  referring  to  other  ages  and  not  to'  the  Kali  age  in  which  that 
practice  is  to  be  avoided  according  to  a  passage  of  the  Adi-purena  cited 

»  Pardsara-Smriti,  IV,  20-22  ;  See  K.  K.  Bhafctaoharyya's  Tranalation,  p.  21, 

'  Farisara,  lY,  28 ;  See  Translation,  p.  22. 

'  Far&ftara-Mddhaya;  Asiatic  Society'B  Sanskrit  Edition,  yoI.  II,  p.  37. 
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by  him/  This  latter  explanation  appears  to  be  qtiite  inconsistent  with  the 
declared  object  of  the  Institutes  of  Par&sara,  for  he  professes  to  prescribe  the 
laws  suited  for  the  Kali  age.^ 

Apar&rka. — The  earliest  work,  noticing  the  text  of  Sannaka,  sanction- 
ing onlj  two  descriptions  of  sons  for  the  present  age,  upon  which  the 
Dattaka-Mimansa  relies,  is  the  commentary  of  Apararka  who  appears  to  have 
been  a  king  of  Concan  in  the  Deccan,  and  flourished  in  the  twelvth  century.^  His 
work  though  cited  by  later  commentators  has  not  been  accepted  as  special 
authority  in  any  of  the  Schools.  In  his  exposition  of  the  law  relating  to  sonship 
in  this  age,  he  follows  the  rule  of  Saunaka. 

Dattaka-chaiidiik&  and  other  works  on  adoption.— The    Dattaka- 

ohandriki  and  other  special  treatises  on  adoption  follow  literally  the  au- 
thority of  the  passages  recognizing  two  descriptions  of  sons  only  in  the  present 
age,  and  maintain  that  the  Dattaka  is  the  only  secondary  son  that  may  now  be 
affiliated* 

.    VyaTahdra-Maydkha  of  Nflakantha.— Another  writer  of  note  who 

flourished  in  the  seventeenth  century  was  Bhatta  Nilakantha  belonging  to 
a  learned  Bhatta  family,  the  founder  of  which  came  from  the  Deccan 
and  settled  at  Benares.  He  was  the  first  cousin  of  Kamalakara  the  au« 
thor  of  the  Nimaya-sindhu  which  I  have  already  noticed.  By  command 
of  Bhagavanta  Deva  a  chief  of  Bundelkhund,  Nilakantha  composed  a  work 
called  Bhagavad-Bh&shkara  after  the  name  of  his  patron,  consisting  of  twelve 
books  named  Maydkha  of  which  eleven  are  devoted  to  religious  and  cere- 
monial subjects,  and  one  denominated  Yyavah&ra  Maytikha  deals  with  liti- 
gation or  jurisprudence.^  This  writer  does  not  appear  to  have  been  con- 
nected wiiih  the  administration  of  justice,  but  a  lepmed  Sanskritist  well- 
versed  in  the  Institutes ;  and,  like  Baghunandana  and  KamaUkara  was 
regarded  as  an  authority  not  so  much  for  the  book  on  law  as  for  the  books 
on  religious  matters  that  were  very  useful  to  the  Brihmanas  of  the  Mahomedan 
period.  However,  his  Vyavahdra-Maytikha,  came  to  be  regarded  as  an 
authority  concurrently  with  the  Mitdkshara,  by  the  Maharashtra  Brdhmanas  of 
the  Bombay  Presidency,  the  original  seat  of  the  family  from  which  the  author 
was  descended.  While  dealing  with  the  subject  of  sonship,  he  cites  the  text 
of  Yajnavalkya  describing  the  twelve  kinds  of  sons  and  explains  aurctsa,  putrika- 
putra  and  hshetraja  sons,  but  adds  that  the  secondary  sons  other  than  the 
iattaka  are  to  be  avoided  fta  the  Elali  age,  and  then  quotes  without  naming  its 
author  the  passage  prohibiting  the  recognition  of  sons  other  than  the  real 

*  Far&8ara-M4dhava,  A«iafcio  Sooiety's  Sanskrit  Edition^  Vol.  II,  p.  46. 
'  Pariisaia-Smriti,  oh.  I,  veraeB  2  and  24. 

*  See  Sarvadhikari's  Tagore  Leotnres,  p.  381,  eb,  seq, 

^  y,  N.  Mandlik's  Hinda  Law,  Introdaotion,  p.  Ixziv,  et  seq. 
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legitimate  and  the  dattaka  or  given,  which  may  be  ascribed  either  to  Saonaka 
or  to  the  Aditya-purana.*  Having  premised  the  subject  in  the  above  manner 
he  goes  on  to  consider  at  length  the  roles  relating  to  the  Dattaka  or  given  son 
only.  It  may  be  observed  here  that  this  author  does  not  appear  to  give  effect 
to  the  prohibition  of  intermarriage  between  a  man  of  a  superior  caste  with  a 
woman  belonging  to  an  inferior  tribe,  since  he  deals  without  any  comment 
with  the  mode  of  partition  among  sons  of  the  same  person  by  his  wives  belong* 
ing  to  different  tribes.^  Hence  it  may  be  presumed  that  he  did  not  accept 
the  Aditya-purana  as  an  authority  upon  matters  therein  declared  to  be  unsuit- 
able to  the  Kali  age.  But  it  is  remarkable  that  a  commentator  of  Hindu  law, 
the  principal  sources  of  which  are  admittedly  the  Institutes  of  the  sages, 
recognizing  the  twelve  descriptions  of  sons,  should  maintain  that  only  two  kinds 
of  sons  are  to  be  recognized  in  the  Kali  age,  without  setting  forth  the  authority 
upon  which  this  conclusion  is  founded,  especially  when  it  is  opposed  to  the 
exposition  of  the  law  in  the  earlier  Q^mmentaries  composed  in  this  very 
Kali  age. 

8lliriti-01iaildrik&. — Let  us  now  proceed  to  examine  how  the  subject  has 
been  dealt  with  in  the  works  that  are  regarded  as  authority  by  the  Dravira 
School  prevailing  in  the  Madras  Presidency.  The  foremost  and  the  earliest  of 
them  is  the  Smriti-Chandrikd  of  Devdnanda  Bhatta  a  work  which  is  cited 
by  most  if  not  all  of  the  later  commentators,  a  fact  evidencing  that  great 
respect  was  shown  to  it.  The  author  appears  to  have  flourished  in  the  thir- 
teenth c6ntnry,s  jj^^t  very  little  of  his  life  is  known.*  While  dealing  with 
the  rights  of  the  secondary  sons,  this  author  cites  the  texts  of  Manu  describing 
them,  offers  some  comments,  and  then  adds :  "  The  secondary  sons  thus  de- 
scribed were  all  recognised  as  sons  in  other  ages,  in  the  Kali  age  the  Dattaka 
alone  is  recognized :  since  by  the  passage — '  The  recognition  of  sons  other 
than  the  aurasa  and  the  dattaka  (is  a  practice  to  be  avoided  in  the  Kali  age,') 
— ^the  sages  did  at  the  commencement  of  the  Kali  age  prohibit  the  recognition 
of  sons  other  than  the  real  legitimate  and  the  given  son,  for  the  purpose  of 
preserving  virtue.  The  appointment  of  a  daughter  to  raise  issue  for  her 
father  is  also  prohibited  by  this  very  text,  since  an  appointed  daughter  is 
different  from  an  aurasa  and  a  dattaka.  Hence  it  is  to  be  observed  that  in 
default  of  male  issue  of  the  body,  the  dattaka  alone  and  no  other  may  be  a 
secondary  son  in  the  Kali  age.  There  cannot,  again,  be  a  son  of  the  body  in  the 
absence  of  a  wife  of  the  same  class,  for  the  espousal  of  a  damsel  of  a  different 
tribe  is    prohibited.     Accordingly   those   versed  in  law  have   enumerated, — 

^  Mandlik*B  Yyarahkra-Mayukha,  pp.  49-50. 
■  Ibid.,  p.  46. 

'  Sarvadhikari's  Tagoro  Lectorea,  pp.  387  et  seq. 
*  Preface  to  Strangers  Hindu  Law,  p*  xy. 
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*  marriage  by  a  fcwice-bom  of  a  damsel  belonging  to  a  different  tribe ', — aa  one 
of  tbe  practices  prohibited  by  the  sages  in  the  beginning  of  the  Kali  age.  Hence 
we  do  not  deal  with  the  mles  relating  to  the  distribution  of  the  heritage 
amongst  sons  by  wives  of  different  tribes,  amongst  secondary  sons  other  than 
the  ddttakctj  and  amongst  the  appointed  daughter  and  her  son ;  as  it  would  be 
objectionable  to  uselessly  swell  the  volume  of  this  work  by  treating  of  them, 
when  the  usages  relating  to  them  should  not  be  followed  in  the  present  age." 
You  will  observe  the  unsatisfactory  mode  in  which  important  innovations  are 
sought  to  be  introduced.  The  author  does  not  tell  us  who  these  sages  were 
that  prescribed  these  rules  which  are  to  be  followed,  although  they  are  admit- 
tedly opposed  to  the  Smritis,  nor  does  he  furnish  us  with  the  evidence  of  the 
existence  of  such  rules  or  the  authoritative  records  of  them.  But  he  assumes 
them  to  be  so  well-known  that  a  bare  allusion  to  them  is  thought  to  be  sufficient 
for  their  acceptance  as  of  sufficient  weight  to  supersede  the  law  contained  in  the 
Codes.  This  seems  to  be  a  very  strange  way  of  writing  a  commentary 
on  law,  of  which  the  Smritis  are  admitted  to  be  the  principal  source. 

Vyavah4ra-M&dhaya.  The  Vyavahara-Mddhava  is  another  work  re- 
spected as  authority  in  the  Madras  School.  It  is  a  treatise  on  jurisprudence 
by  Madhavdcharya  who  was  the  minister  of  three  successive  kings  of  Vijaya- 
nagara  and  flourished  in  the  fourteenth  century.^  This  work  supplements  his 
Parasara-bhashya  or  commentary  on  the  Institutes  oi  Parasara  which  deals 
with  only  Achara  and  Prayaschitta  or  ritual  and  penance.  In  the  preface  to 
these  works,  he  styles  himself  ^W[^-gTr^-#f^7n-SRffi|r:  or  the  originator  or 
compiler  of  the  collections  of  all  the  Puranas.  What  he  means  to  say  is  not 
very  clear,  probably  he  intends  to  intimate  that  it  was  through  his  exertion 
and  influence  that  the  Purdnas  were  collected  and  invested  with  importance. 
And  this  appears  to  be  quite  correct,  since  it  was  from  his  times  that  the 
Puranas  have  come  to  be  regaoxied  as  authority  by  subsequent  writers.  In  his 
commentary  on  the  Institutes  of  Parasara  he  has  given  publicity  to  the  passages 
of  the  Aditya-Purana,  enumerating  the  practices  that  are  to  be  shunned  in  the 
Kali  age.*  In  his  treatise  on  law,  he  deals  with  the  subject  of  subsidiary  sons,  as 
part  of  the  Chapter  on  inheritance,  describes  them  fully  and  their  relative 
rights  according  to  the  texts  of  Ydjnayalkya  and  other  sages,  but  concludes^ 
ty  saying  that  the  law  so  explained  prevailed  in  former  ages  and  not  in  the 
present  age  in  which  secondary  sons  other  than  the  dattdka  are  not  recognized, 
h'Hsause  the  usages  relating  to  them  are  forbidden  by  a  different  Smriti  as 
1  nng  fit  to  be  shunned  in  the  Kali  age.    In  support  of  this  view  he  cites  the 

'  See  Sarvadhikari'a  Tagore  Lectures,  p.  362,  et  seq, 

*  Farisara-Madhava,  Asiatio  Sooiety'a  Sanskrit  Edition,  voi.,  I,  p.  123,  et  seq, 

*  Sanskrit  Gollego  mannscript  copy,  leaf,  89. 
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following  passages  without  naming  their  source  : — ^^  Recognition  of  sons  other 
than  the  dattaka  and  the  aurasa,  procreation  of  a  son  by  the  husband's  brother, 
the  adoption  of  the  order  of  retirement  to  a  forest  in  the  third  stage  of  lifo  : 
these  practices  are  declared  by  the  wise  to  be  such  as  are  t<o  be  shunned  in  the 
Kali  age."  These  passages  appear  to  be  cited  from  the  Vrihan-ndrdija  and 
the  Aditya  Pur&na ;  and  the  author  seems  to  assign  to  these  Pnranas  the 
rank  of  Smriti,  as  it  is  upon  their  authority  only,  that  the  practices  recognized 
by  Manu  and  other  compilers  of  the  Dharma-Sastras  are  to  be  eschewed  in 
this  age.  But  this  author  appears  to  be  inconsi3tent,  as  in  the  immediately 
preceding  part  of  his  work,  he  treats  of  the  mode  of  distribution  of  heritage 
among  sons  by  wives  of  different  tribes,  without  a  word  as  to  whether  this 
branch  of  law  is  applicable  to  the  pi'esent  age  ;  intermarriage  between  a  man 
and  a  woman  belonging  to  different  castes,  being  one  of  the  practices  forbidden 
by  the  said  Pnranas  as  being  unsuitable  for  this  age. 

Visvesirara  Bhatta  and  Bdlambhatta.— Let  us  now  see  what  Yisvesvara 

Bhatta  and  Balambhatta  (or  Lakshmi  Devi  who  assumed  that  name)  the  two  well- 
known  commentators  on  the  Mitdkshari  say  on  this  point.  The  former  in  bis 
commentary  called  Subodhini,  cites  the  passage  prohibiting  the  filiation  of  sons 
other  than  the  dattaka  without  naming  its  author,  and  referring  to  the  twelve 
kinds  of  sons  dealt  with  in  the  Mit4kshar&,  observes  that  the  author  should 
have  concluded  the  topic  of  sonship  by  saying  that  all  these  sons  were  recog- 
nized in  former  ages,  and  not  in  the  present  times  in  which  the  ancient  usages 
are  not  all  observed.  The  modem  usages  again  in  this  respect,  continues  the 
commentator,  differ  materially  from  those  observed  in  ancient  times :  all  the 
laws  prescribed  by  Manu  are  not  in  force  in  the  Kali  age.  Tou  will  observe 
that  this  commentator  does  in  a  manner  impute  to  the  author  of  the  MitakshaHL 
a  want  of  discrimination  between  existing  and  obsolete  usages.  But,  we  hav^e 
already  seen  that  the  Mitakshard  is  not  a  speculative  treatise,  and  cannot 
properly  be  charged  with  the  above  defect.  Balambhatta  also,  while  explain- 
ing the  same  topic  of  the  Mitakshard,-  remarks — "  All  this  refers  to  other  ages  ; 
but  in  the  Kali  age  the  aurasa  and  the  dattaka  only  are  recognized  as  sons,  so 
also  the  putrikd  or  appointed  daughter  who  is  similar  to  an  aurasa  son."  And 
in  support  of  this  view  relies  upon  the  authority  of  Madhava  Acharya  who 
has  given  publicity  to  the  passages  of  the  Aditya-purdna,  relating  to  the  prac- 
tices that  should  be  shunned  in  the  present  age,  and  cites  the  text  prohibiting 
the  filiation  of  secondary  sons  other  than  the  Dattaka. 

The  position  advanced  by  Visvesvara  Bhatta  that  all  the  laws  oi 
Manu  are  not  now  in  force,  does  not,  however,  appear  to  be  assentec* 
to  by  many  commentators  who  are  regarded  as  authoritative.  There 
were  numerous  commentaries  on  the  Code  of  Manu,  of  which  those  of 
Medhdtithi,    Sarvajna-ndrdyana,    KuUdka,    Baghavauanda,    Nandana,    Rama- 
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cbandra  and  Govinda-raja  are  extant.  None  of  them,  however,  admit  that 
any  part  of  the  laws  of  Mann  has  ceased  to  be  in  force,  nor  do  they  notice 
any  change  in  the  nsages  ralating  to  sonship.  All  of  them  recognize  the  twelve 
descriptions  of  sons  while  explaining  the  passages  of  the  ninth  chapter,  bearing 
on  the  subject  of  sonship.  The  laws  of  Mann  are,  as  I  have  already  told  yoa, 
considered  to  be  of   paramount  authority,  and  the  author  of  the  Dayabh^ga 

•  appears  to  intimate  that  a  rule  of  law  contrary  to  Manu  cannot  be  accepted  as 
authoritative.^ 

DiverS^ence  between  COmmeiltatorS. — I  have  noticed  at  considerable  length 
the  opinions  of  the  numerous  writers  considered  as  commentators  on  Hindu  law, 
and  have  set  forth  the  manner  in  which  they  treat  of  the  subject,  with  a 
view  to  give  you  an  insight  into  the  character  of  their  works,  the  mode  of 
their  argument  and  the  value  to  be  attached  to  them.  Upon  a  review  of 
them  it  is  clear  that  they  are,  so  far  as  the  present  question  is  concerned, 
divisible  into  those  that  follow  the  law  propounded  in  the  Smritis  and  those 
that  curtail  the  operation  of  that  law  upon  the  authority  of  Saunaka  and  the 
minor  Puranas  such  as  the  Aditya-purana.  The  first  class  includes  the  com- 
mentaries that  are  now  regarded  as  of  paramount  authority,  and  are  most  of 
them  earlier  in  point  of  time  ;  and  the  second  class  comprises  writers  of  compara- 
tively recent  date.  But  there  cannot  be  any  question  that  the  writers  of 
both  £he  classes  flourished  in  this  Kali  age.  And  the  omission  on  the  part  of 
the  writers  of  the  first  class,  to  notice  and  give  effect  to  the  rules  prohibiting 
practices  recognized  by  the  Smritis,  leads  to  the  conclusion  which  is  perfectly 
legitimate,  that  the  rules  themselves  were  later  innovations  and  had  not  come 
into  existence  when  those  writers  flourished.  Most  of  the  recent  writers  of  the 
second  class,  do  not  appear  to  have  been  practical  lawyers,  and  they  may  very 
properly  be  called  **  Sanskritists  without  law."  The  divergence  of  dpinion 
again,  amongst  them  as  to  the  number  of  sons  that  are  to  be  recognized  in 
this  age  supports  the  same  view,  and  justifies  the  conclusion  that  they  are 
writers  of  speculative  treatises  without  any  reference  to  the  usages'  existing 
in  society.  They  all  rely  upon  the  same  authorities  recognizing  the  Dattaka 
alone  as  the  only  secondary  son  in  the  Kali  age,  but  some  construe  them  strictly 
while  others  put  on  them  a  wider  interpretation.  In  addition  to  the  Dattaka, 
the  Kritrima  is  recognized  by  the  Dattaka-Mimdnsd ;  the  appointed  daughter, 
hy  Balambhatta  and  KamaUkara;  and  three  other  adopted  sons,  by  the 
latter.  Upon  this  state  of  conflicting  views  entertained  by  the  different  commen- 
tators, it  becomes  extremely  diflSicult  to  understand  what  the  law  on  the  subject, 
IB.    And  regard  being  had  to  the  fact  that  the  innovations  introduced  by  the 

*    comparatively  recent  authors  are  not  only  opposed   to  what  ai'e  admittedly  the 

»  Diyibhaga,  XI,  VI,  16. 
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infallible  sonrces  of  law,  but  also  to  the  earlier  commentaries  including  tbose 
that  are  accepted  as  of  the  highest  authority  in  other  matters,  a  correct 
conclusion  can  be  arrived  at  after  weighing  the  nature  and  character  of  the 
authorities  upon  which  the  recent  theory  is  founded. 

Character  of  Sannaka's  work. — Saunaka's  work  and  the  minor  Pudmas 
are  the  only  authorities  that  form  the  foundation  of  the  recent  doctrine. 
The  former  work  is  relied  on  by  Aparirka  and  Nanda  Pandita,  while  other  writers 
appear  to  invoke  the  authority  of  the  latter.  It  is  doubtful  whether  the 
treatise  attributed  to  Saunaka  should  be  ranked  as  Smriti.  It  deals  with  the 
ritual  of  the  ten  initiatory  ceremonies  and  of  other  ceremonies  performed  by 
a  householder ;  and  like  a  commenta/ry  cites  texts  of  well  known  Smritis  and 
even  of  Pur&nas.  This  latter  circumstance  proves  it  to  be  a  recent  produc- 
tion. It  does  not  deal  with  jurisprudence  at  all ;  but  while  describing  the 
ritual  of  J&ta-Karma  or  the  ceremony  on  the  birth  of  a  child,  it  adds  a  few 
couplets  on  the  ceremonial  of  affiliation  of  a  son,  that  form  the  source  fro<n  which 
Nanda  Pandita  endeavours  to  deduce  the  restrictions  relating  to  the  choice 
of  the  boy  to  be  adopted.  As  for  the  passages  concerning  practices  to  be 
avoided  in  the  Kali  age,  they  are  not  found  in  some  copies  of  the  work.^ 

Authority  of  Minor  Pnrinas. — ^As  to  the  IJpa-puranas  such  as  the 
Vrihan-Ndradiya  and  the  Aditya  Purina,  I  have  already  pointed  out  to  you 
the  difficulty  in  the  way  of  accepting  them  as  authority,  when  some  of  the 
Puranas  themselves  enumerate  only  eighteen  works  of  that  description,  the 
authorship  of  which  is  attributed  to  VyAsa.  The  Panditas,  however,  meet 
the  difficulty  by  asserting  that  these  minor  Purdnas  are  to  be  understood  bb 
supplemental  to  one  or  other  of  the  principal  Purinas.  There  is,  however, 
another  difficulty :  th^  Puranas  including  the  minor  ones  are  affirmed  by 
the  later  commentators  to  prescribe  the  duties  to  be  observed  in  the  Kali 
age ;  but  even  some  of  these  works  describe  the  twelve  descriptions  of  sons, 
without  a  word  that  any  one  of  them  has  ceased  to  be  recognized  in  the  Kali 
age.  For  instance,  the  Brahma-purdna,^  the  Kalikd-purdna,^  and  the  Bamana- 
purana,^  enumerate  the  twelve  descriptions  of  sons  and  their  relative  rights  of 
inheritance. 

Can  these  override  Smritis  ? — These,  however,  are  the  only  authorities 
that  form  the  foundation  upon  which  is  rested  the  doctrine  that  certain 
practices  recognized  lawful  by  the  Institutes  are  to  be  shunned  in  the  Kali  age. 
Whether  these  are  sufficient  to  outweigh  and  ovierride  the  Smritis  is  a  questiou 
which  the  later  Br&hmanical  writers  who  introduced  the  doctrine  for  the  benefit 

*  See  Sanskrit  College  manascript  copy. 

»  Colebrooke'B  Digest,  Bk.  V,  ch.  IV,  verse  217,  Madraa  Edition,  yoI.  II,  p.  344. 
"  Ibid.,  Sect.  I,  verse  192 ;  p.  888. 

*  Referred  to  in  Dr.  Wilson's  works,  vol.  V,  p.  47. 
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of  their  own  class  cannot  be  expected  to  raise  and  decide.  They  were  on  the 
contrary  accepted  withont  qnestion  by  all  the  subsequent  writers  without 
exception. 

Reasons  for  the  negative. — The  prohibitions  for  the  Kali  age,  are  as  we 
have  already  seen,  represented  to  have  been  laid  down  by  those  learned  in 
sacred  literature  as  cases  arose  in  the  beginning  of  the  present  age.  We 
are  not  informed  as  to  who  these  personages  were.  They  must  therefore  be 
taken  to  have  composed  the  Tarishad  or  assembly  of  Brdhmanas  learned  in 
law,  who  might  decide  disputed  points  of  law,'^  or  lay  down  rules  on  matters 
in  which  the  Sruti  and  the  Smriti  are  silent.  But  there  is  no  authority  for 
the  proposition  that  any  rule  clearly  and  unmistakeably  propounded  by  the 
S^stras  may  be  abrogated  in  the  way  in  which  those  persons  are  said  to  have 
done.  So  far  as  the  religious  ordinances  contained  in  the  Sastras  are  concerned, 
they  cannot  possibly  be  altered,  since  the  principle  underlying  them  is  entirely 
spiritual  and  beyond  the  scope  of  human  reason.  As  regards  the  secular 
rules,^  they  may  be  modified  or  repealed  only  by  admitting  the  distinction 
between  the  sacred  and  profane  matters,  drawn  by  the  Mitakshara  and  other 
commentaries,  and  adopting  some  general  secular  principle  of  utility  or  re- 
pugnance to  popular  feelings,  such  as  is  pointed  out  in  these  treatises.  But 
to  declare  a  number  of  duties  required  or  practices  recognized  by  the  sacred  law, 
to  be  unfit  for  the  present  age  on  religious  grounds  appears  to  be  opposed  to  the 
theory  of  the  origin  of  law,  and  based  upon  no  principle.  The  story  again 
that  certain  practices  were  prohibited  in  the  beginning  of  the  Kali  age  of  which 
nearly  five  thousand  years  have  now  passed  away,  does  not  seem  to  be  worthy 
of  credit  when  the  new  rules  were  unknown  to  the  authors  of  the  Mitakshara 
and  the  Dayabhag^,-  and  it  is  impossible  to  believe  that  so  important  a  matter 
should  have  escaped  their  attention.  The  truth  appears  to  be  that  these  are  later 
innovations  sought  to  be  disguised  by  the  fiction  of  an  ancient  origin.  It 
must,  however,  be  owned,  that  several  of  these  innovations  are  useful  improve- 
ments, they  in  fact  declare  that  to  be  illegal  which  though  recognized  were 
disapproved  by  the  sages  on  moral  ground  ;  but  it  is  to  regretted  that  all  of 
them  are  not  of  the  same  character. 

Origin  of  the  doctrine  of  prohibitions  for  Kali  age.— The  doctrine  that 

certain  usages  though  perfectly  lawful  should  be  shunned  in  the  present  age, 
appears  to  have  originated  in  the  Deccan  which  became  the  stronghold  of 
P~^hmanism  since  the  rise  <A  Buddhism,  and  more  specially  after  the  con- 
(\  3Bt  of  northern  India  by  the  Mahomedans  had  commenced.  There  cannot  be 
a  (r  doubt  that  some,  at  least,  of  the  usages  recognized,  and  laws  propounded 
\  Manu  and  other  ancient  sages  became,  in  the  course  of  time,  obsolete, 
n    uitable  or   repugnant   to   popular  feelings,   notwithstanding  the  stationary 

'  Baudhayana,  I,  I,  I,  1-9  ;  Sacred  Books  of  the  East,  vol.  XIV,  143  and  \U, 
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condition  of  Hindu  society.  But  the  theory  of  the  divine  origin  of  the  laws 
compiled  in  the  Smritis  presented,  as  I  have  already  told  you,  an  almost  insur- 
mountable diflficulty  in  the  way  of  changing  them.  The  Mitikshari,  however, 
has  laid  down  a  very  sound  and  rational  principle,  upon  the  authority  of  a  text 
attributed  by  the  Viramitrodaya  to  Yajnavalkya,  namely,  that  abhorrence  of  the 
people  is  a  just  cause  for  not  enforcing  a  rule  of  the  ancient  law.  But  this  prin- 
ciple could  not,  and  therefore  did  not  commend  itself  to  the  later  Brahmanical 
writers  as  it  was  calculated  to  be  detrimental  to  their  vital  interests.  The 
Brahmanical  supremacy  itself  was  based  upon  the  authority  of  the  Smritis ;  and 
if  repugnance  to  popular  feelings  were  accepted  as  affording  a  ground  for  abrogat- 
ing laws  of  the  Institutes,  the  foundation  of  the  superiority  of  their  caste  would 
be  most  unsafe.  The  rise  and  progress  of  Buddhism  which  declared  the  equality 
of  men  and  which  had  converted  most  of  the  other  classes  of  Hindus,  taught 
a  bitter  lesson  to  the  sacerdotal  class,  with  respect  to  popular  feelings  towards 
their  pretension  to  inherent  supremacy.  The  dangerous  principle  enunciated 
by  the  Mitdkshari,  therefore,  is  ignored  and  passed  over  in  silence  by  most 
of  the  later  writers,  while  some  of  them  notice  the  text  upon  which  the  prin- 
ciple is  based,  but  explains  it  in  a  different  way  so  as  to  make  it  conformable 
to  the  above  doctrine,  which  they  felt  it  necessary  to  introduce  for  the  welfare 
of  their  class.  The  conclusion,  however,  which  the  Mitakshara  bases  upon 
that  principle,  is  accepted  by  all,  but  it  suggested  to  them  the  necessity  of 
formulating  a  difFerent  principle  consistent  with  their  own  interests  which 
also  required  that  certain  other  rules  propounded  by  the  Shasters  should  be 
abolished.  I  have  already  told  you  that  the  Smritis  introduced  the  caste 
system,  divided  the  members  of  Hindu  society  into  four  classes  according 
to  their  qualifications  and  callings,  and  assigned  the  highest  rank  to  the 
Brahmanas,  who  were  *de voted  to  the  pursuit  of  knowledge  and  religion.  The 
Brahmanical  superiority,  according  to  the  Institutes,  is  not  to  be  supposed  a 
birth-right,  but  is  one  due  to  intellectual  moral,  and  religious  excellence.  The 
most  stringent  rules  are  prescribed  for  the  observance  by  Brdhmanas  through- 
out their  life,  in  order  to  entitle  them  to  that  superior  position.  Life  was 
divided  into  four  periods  :  and  a  Brdhmana  is  required  to  pass  the  first  period  as 
a  student  of  the  Yedas  ;  the  second,  as  a  householder  or  married  man ;  in  the  third, 
he  is  to  cut  ofP  his  connection  with  his  family  and  retire  to  a  forest  for  religious 
pursuit ;  and  in  the  fourth  he  is  to  become  an  ascetic  :  and  any  one  failing 
to  observe  the  special  duties  required  of  a  Brahmana  is  declared  liable  to  be 
reduced  to  the  lowest  position.  Thus  Mann  declares  : — "  A  twice-born  man, 
who  not  having  studied  the  Veda,  applies  dilligent  attention  to  a  different 
pursuit,  soon  falls,  even  when  living,  to  the  condition  of  a  Sudra ;  and  his 
descendants  after  him."^     In  the  progress   of   time,  however,  the  Br&hmanas 

'  Manu,  II,  168. 
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becaixie  divisible  into  Brdlnnanas  by  birth  and  Br&hmanas  by  qualifications. 
It  was  not  possible  for  all  the   descendants  of    the   original   Br&hmanas   to  be 
equal   to  the  intellectual,   moral   and  religious  duties,  required  of  them.     The 
study  of   the  Yedas,  to  which  a  Brdhmana  was  enjoined  to  devote  at  least 
twelve  years  of   his  life,^  was  neglected  by  many  either  on  account  of  their 
intellectual  incapacity,  or  by  reason  of  the  barrenness   of    the  pursuit ;  their 
attention  was  diverted   to   matters  of  secular  importance,   and  they  followed 
the  professions  prescribed  for  the  lower  classes.     Under  these  altered  circum- 
stances, the  voluntcbry  retirement  from  the  world  in  the  third  and  fourth  stages 
of  life  could  not  be  expected  from  these  secular  Brdhmanas.     B>egard  being 
had  to  the  life  led  by  them,  they  were  scarcely  distinguishable  from  members 
of  the  lower  tribes.     The  usage  of   intermarriage  again  between  a  man  of  the 
Brahmanical  class  with  a  woman  belonging  to  a  lower  tribe,  tended  to  produce 
a  confusion  of    the  castes,   the  distinction  between  which  had  become  merely 
artificial ;  and  it  followed  as  a  natural  effect  of  that  practice  that  the  Brdhmanas 
used  to  partake  of  food  cooked  by  Sudras,  for  though  much  disapproved  the 
espousal  by  a  BdLhmana  of    a  Sudra  damsel  was  not  illegal.     The  sacerdotal 
class  appears  to  have  reviewed  their  position,  and  perceiving  that  these  practices 
were  opposed  to  their  claim  of  superiority  and  calculated  to   bring  them  down 
to  a  level  with   the   lower  classes,  set  themselves  to  find  out  a  remedy,  and 
the    doctrine    we  are   considering  was  the    result.     A  consideration  of    the 
practices  that  are  to  be  shunned  according  to  it,  will  show  that  the  list  is  made 
up,   of  those  usages  that  are  to  be  eschewed  according  to  the  Mitdkshard  as 
being  repugnant  to  popular  feelings,   of    those  rules   that  are  detrimental  to 
Br&hmanical  interests,  and  of  some  other  practices.    It  gets  rid  of  the  danger- 
ous doctrine  propounded  by  the  Mitakshara,   relieves   the  Brihmanical  class 
of  the   liability  of  losing  their  superior  position  for  non-observance  of  the  rules 
of    Smritis  that  form   its  foundation,  and  creates  a  wide   gulf   between  the 
Brdhmanas  and  the  Sudras,  the  two  principal  tribes,  the  other  two  intermediate 
classes  having  been  almost  swept  away  by  the  rise  of  Buddhism,  when  they 
had  renounced  their  position   as   twice-born,   and  on  the  re-establishment  of 
Br&hmanism,  became  reduced  to  the  condition  of  Sudras.     Study  of  the  Yedas 
for  a  long  time,  retirement  from  the  world  in  old  age,  intermarriage,  partaking 
of  food  prepared  by   Sudras,  and   sea- voyage  are  amongst  the  practices  prohi- 
bited.    The  reason  for  forbidding  the  last,  may  be,  that  as  the  countries  beyond 
the  seas  on  both  sides  of  the  Indian  Peninsula  were  inhabited  by  Mahomedans 
*  Buddhists  who  have  no  caste   system,   an  intercourse  of  the  Hindus   with 
lem  was  likely  to  injure  the  Brahmanical  interests. 

Their  character. — As  to  the  character    of   these  prohibitions  for  the 
lali  age,  which    are    represented   to    have    been    one    after    another    laid 

*  Apastamba,  1, 1,  2, 16 ;  Saored  Books  of  the  East,  Yol.  II,  p.  7 :  Manu,  III,  1. 
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down  by  wise  men  as  cases  arose  at  the  commencement  of  the  present  age, 
and  which  are  embodied  in  some  of  the  Pur&nas  and  XJpa-Poranas,  it  should 
be  observed  that  some  of  these  forbidden  practices  are  observed  by  orthodox 
Hindus  even  to  the  present  day,  and  their  conduct  is  not  thought  exceptioD- 
able  on  that  ground.  And  although  the  Upanayana  ceremony  has  become  a 
farce,  yet  there  are  Br&hmana  youths  prosecuting  the  study  of  the  Yedas 
for  a  long  time,  who  are  not  considered  on  that  account  to  be  guilty  of  any 
misconduct.  The  rule  though  forbidding  the  practice  itself,  was  no  doubt, 
intended  to  declare  that  the  duty  of  studying  the  Vedas  for  years,  laid  down  in 
the  Smritis  is  no  longer  obligatory.  There  are  also  pious  men,  who  in  their 
old  age  retire  from  the  world  and  resort  to  some  holy  place  to  devote  the  rest 
of  their  lives  to  religious  matters.  Pilgrimage,  again  to  distant  holy  places, 
instead  of  being  eschewed,  has  increased  to  an  unprecedented  extent,  thanks 
to  the  security  and  convenience  of  travel  by  railway.  These  are  sufficient  to 
show  what  respect  is  paid  to  the  above  prohibitions  which  appear  to  be  regarded 
as  merely  recommendatory  in  character. 

Prohibition  as  to  SOnship. — ^Let  us  now  proceed  to  consider  whether 
the  restriction  relating  to  sonship,  which  declares  that  the  aurasa  and  the 
dattaka  are  the  only  descriptions  of  sons  lawful  in  the  Kali  age,  stands  on  a 
different  footing  or  is  a  rule  of  the  kind  mentioned  above.  We  have  already 
seen  that  some  writers  construe  the  above  restriction  so  as  to  include  other 
descriptions  of  secondary  sons.  Let  us  now  see  what  the  latest  of  the  Brah- 
manical  writers  says  on  this  subject.  Jagann&tha  Tarkapanchdnana  a  Bengal 
Pundit  celebrated  for  his  vast  learning  and  erudition^  compiled  at  the  sugges- 
tion and  under  the  superintendence  of  Sir  William  Jones  a  work  on  Hinda 
law  denominated  the  Yiv&da-Bhangimava,  the  English  version  of  which 
by  Colebrooke  goes  by  the  name  of  Colebrooke's  Digest.  After  having  elaborate- 
ly dealt  with  the  twelve  descriptions  of  sons,  he  concludes  by  remarking  thus : 
"  Among  the  twelve  descriptions  of  sons  begotten  in  lawful  wedlock  and  the 
rest,  any  others  but  the  son  of  the  body  and  the  son  given  are  forbidden  in  the 
Kali  age.  Thus  the  Aditya-Pu^ana,  premising  '  The  recognition  of  any  but  a 
son  li^wfuUy  begotten  o;r  given  in  adoption  by  his  parents,'  proceeds  :  *  These 
parts  of  ancient  law  were  abrogated  by  wise  legislators,  as  the  cases  arose 
at  the  beginning  of  the  Kali  age  with  an  intent  of  securing  mankind  from 
evil.'"*  Thus  he  adopts  the  view  of  the  previous  writers  already  noticed.  But 
what  he  says  in  the  next  paragraph  is  most  important  in  the  present  connection 
and  deserves  a  careful  consideration : — "  Among  these  twelve  descriptions  I 
sons,  we  mxust  only  now  admit  the  rules  concerning  a  son  given  in  adopti<  a 
and  one  legally  begotten.     The  law  concerning  the  rest  has  been  inserted,   o 

>  Keri  Ealitani,  v.  Maniram  Ealita,  19,  W.  B.,  867. 

•  Colebrooke's  Digest,  V,  IV,  XV,  800  ;  Madras  Edition,  Vol ,  II,  p.,  416. 
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complete  that  part  of  the  Book ;  as  well  as  for  the  nse  of  those  who,  not  having 
seen  snch  prohibitory  texts,  admit  the  filiation  of  other  sons.  Thus,  in  the 
oonntiy  of  Odra  (Orissa,)  it  is  still  the  practice  with  some  people  to  raise 
up  issue  on  the  wife  of  a  brother."  This  passage  afEords  complete  evidence  that 
although  Jaganndtha  like  other  Brdhmanical  writers  gave  prominence  to  the 
theoretical  prohibitions  for  the  Kali  age,  contained  in  the  Aditya-Purina, 
yet  he  felt  himself  bound  to  admit  that  in  spite  of  those  prohibitions,  the 
ancient  usages  relating  to  sonship  did  practically  obtain  in  Hindu  society. 

OondlLSiOll. — Considering  the  practical  importance  of  the  subject  of  the 
prohibitions  for  the  Kali  age,  I  have  dealt  with  it  at  some  length,  and 
the  conclusion  which  appears  to  follow  from  a  review  of  the  works  of  the 
later  Sanskrit  writers  is,  that  although  these  prohibitions  including  the  one 
relating  to  sonship,  met  with  the  approbation  of  all  learned  Br^hmanas 
who  agreed  in  putting  them  forward  as  authoritative,  and  were  backed 
by  their  sacerdotal  influence  which  was  very  great  on  Hindu  society,  yet  these 
rules  were  not  all  followed  in  practice  by  the  entire  Hindu  community. 
In  one  respect,  however,  namely,  intermarriage  of  the  difEerent  tribes,  the 
actual  practice  has  gone  further  than  the  restrictions  for  the  age  of  discord 
prohibit,  and  even  the  Brahmanical  class  has  been  split  up  into  numerous 
subdivisions  between  which  there  is  no  connubium.  As  regards  the  restric- 
tion in  respect  of  sonship,  which  again  is  not  strictly  construed  by  some  of 
the  Brdhmanical  writers  themselves,  the  utmost  that  can*  be  said  is  that  so 
far  as  the  Brdhmanas  generally,  and  other  classes  who  were  closely  asso- 
ciated with  them  and  followed  their  noble  example,  were  concerned,  it  seems 
to  represent  the  actual  practice;  but  amongst  the  general  body  of  the 
community  not  excluding  some  of  the  secular  Brdhmani^  or  those  that  are  so 
by  mere  descent,  and  are  hardly  distinguishable  from  the  lower  classes,  the 
ancient  usages  do  not  appear  to  have  entirely  died  out.  Bven  the  worst 
descriptions  of  sons  such  as  the  Kshetraja  or  Gdddhaja  seem  to  have  until 
recently  been  practically  recognized  by  one  sect  of  the  latter  class  of  Bengal 
Br&hmanas,  who,  trampling  under  foot  the  dictates  of  the  Shasters,  had 
adopted  an  abominable  custom  according  to  which  a  man  of  a  particular  descrip- 
tion could  be  an  extensive  polygamist  though  at  the  same  time  too  poor  to 
provide  with  maintenance  and  habitation  his  numerous  wives  sometimes 
exceeding  even  a  hundred  in  number,  who  remained  in  their  father's  house  and 
tre  seldom  if  ever  approached  by  their  so-called  husband.  The  records  of 
cal  usages,  compiled  under  the  authority  of  the  British  (Government,  prove 
e  continuance  of  the  ancient  practice  of  re-marriage  of  widows,  amongst 
''ny  lower  castes  of  Hindus,^  which  show  that  the  Paunarbhava  son  is  still 

■ 
'  See  Mandlik'B  Hinda  Law,  Appendix,  p.,  441,  et  aeq. 
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recognized  in  many  districts.  It  is,  however,  worthy  of  remark,  that  althotigh 
the  Hindns  generally  adhered  to  their  ancient  customs  and  usages  yet  the 
religious  principle  and  other  causes  combined  to  raise  the  moral  tone 
tending  to  create  an  aborrence  of  the  immoral  practices  to  which  the  secondaiy 
sons  by  operation  of  law  owed  their  existence ;  and  the  few  changes  in  the 
customs  and  usages,  that  we  find  are  not  attributable  solely  to  the  precepts 
contained  in  the  works  of  later  writers. 
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LECTURE   IV. 

BRITISH  PERIOD,  LAW  OP  ADOPTION,  FACTUM  VALET,  AND 

OASTE  RULES. 

Motives  for  adoption  and  falling  off  of  the  practioe — Hinda  law  daring  tlie  Mahomedan  rule— 
Oommentariea  oomposed  doriog  Mahomedan  rule — British  administration  and  Hindu 
law — The  Pundits — Neglect  of  enquiry  into  usage — Undeserved  weight  attached  to 
Dattaka-Mimdnsa— Dattaka-Chandriki,  its  author  and  authoritj— Dattaka-Chandrika  is  a 
literary  forgery— These  works  not  specially  respected  by  Pundits—Dattaka-Tilaka  and 
other  works — Sutherland's  translation  and  opinions — Customs  and  the  special  treatises — 
Case-law — Stare  decisis — Dattaka  and  Kritrima  only  recognized — Appointed  daughter's  son 
and  Ulatam  son-in-law — Privy  Council  on  Putriki-putra — Son  of  pregnant  bride  recog- 
nised by  Privy  Council — Paunarbhava  recognized  by  the  Legislature— Dattaka  and  Krita 
sons — Kritrima  and  Svayandatta — Apaviddha  and  P^lakputra — Dattaka  and  Kritrima, 
subjects  of  law  of  adoption — Dattaka,  Poshya  and  P&laka  Putra— To  whom  law  of  adop- 
tion applies  ?— Whether  it  applies  to  the  Brahmas  and  like— To  Hinduised  Koches — Cus- 
tom barring  adoption — Theory  of  sonship  and  adoption — Spiritual  and  temporal  objects  of 
adoption —Predominance  of  secular  object — ^Adoption  of  daughters — Adoption  of  Pautra 
and  Pra-pautra — Adoption  according  to  Nanda  Pandita  spiritually  obligatory — Factum 
valet — Principle  of  it  according  to  the  Dayabhiga — Doctrine  recognized  by  the  Mitikshara, 
'  origin  of  the  notion  that  it  is  not — The  word  kartauya  in  a  rule  indicates  it  to  be  direc- 
tory— Statement  in  a  precept,  of  the  reason  of  the  rule  indicates  it  to  be  so — Applicabi- 
lity of  factum  valet  to  adoptions — Caste  rules — Origin  of  castes — Privileges  of  twice-born 
tribes  and  disabilities  of  Stidras — Brihmanical  pretensions  resented  by  Kshatriyas — Biso 
of  Buddhism — Fusion  of  Brahmanism  and  Buddhism  in  theb  Tantrika  system  of  modem 
Hinduism — Modem  Sudras  ;  is  their  marriage  licensed  concubinage — Intermarriage  and 
inter-adoptions  between  different  tribes — The  same  between  different  subdivisions  of  the 
same  tribe — What  is  prohibited  to  twice-born  tribes,  but  permitted  to  Sddras,  is  recom- 
mendatory— Topics  of  law  of  adoption. 

Motiires  for  adoption  and  falling  off  of  the  practice.— In  the  preced- 
ing lectures  I  have  endeavoured  to  trance  the  history  of  the  law  of  adoption 
from  the  earliest  times  down  to  the  commencement  of  the  British  rule.  I  have 
shown  to  you  that  originally  the  motive  for  recognition  of  the  various  kinds 
of  sons  was  entirely  a  secular  one,  and  quite  unconnected  with  religion :  the 
€  igencies  of  the  unsettled  state  of  society,  and  of  the  patriarchal  form  of  govem- 
1  nt  raised  the  importance  of  sons  in  the  earliest  times  when  they  were  regarded 
*  8  arrows  in  the  hand  of  a  mighty  man,"  and  "  happy  was  the  man  who  had 
1      quiver  full  of  them.**^     This  requirement  of  ancient  society,  as  well  as  the 

'  Psalm  cxzvii. 
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however,  to  tlie  institution  of  village  commnnitj  and  the  caste  system  as  well  afi 
to  tlie  ancient  usages  of  the  conntiy  and  to  the  law-abiding  character  of    the 
people,  it  seems  that  so  far  as  the  civil  matters  to  which  the  Hindu  law  was 
applicable,  were  concerned,  the  general  body  of  the  people  would  seldom  if  ever 
appear  before  the  king's  court  for  justice  :  aU  disputes  of  the  kind  used  to  be  ordi- 
narily settled  by  the  village  Punchayet  or  the  caste  Punchayet,  who  were  the  re- 
positories of  the  few  customary  rules  sufficient  for  a  simple  society  like  that  of  the 
Hindus.     It  is  only  in  those   cases  in  which  greater  interests  were  at  stake, 
that  parties  would  require  the   interference  of  the  king's  officers  who,  if  con- 
scientiously disposed,  must  consult  learned  Br^hmanas  to  advise  them  on  dis- 
puted points  of  law  or  usage.     I  have  already  told  you  that  the  Brdhmanajs  are 
by   the   dictates   of  their  shasters    forbidden   to   associate  with    Mlechchhas, 
and  so  it  is  not  likely  that  they  would  lower   themselves  in  the   estimation   of 
the  Hindu   community  by  consenting  to  mix  in  the  society  of  the  Mahomedans 
at  least  at  the   commencement   of  their  rule.     Later  on,   however,   when   the 
Mahomedan  rule   appeared   to  be   permanently   established,  the  less  orthodox 
amongst  the  Brahmanas,  would   gradually  be   induced    by   secular  motives  to 
seek  the  patronage  of   the  rulers  of   the  country.     The  Brahmanas  that  were 
consulted  by  the  Mahomedan  rulers   and   officers  for   information   on  points   of 
Hindu  law   and   usage,   were   called  Dvdra  (door)  Pundits,    by  reason  perhaps 
of  their  attending  the  houses  of  their  Mahomedan  patrons,  which  was  a  new 
departure.     The   revenue   officers,   who   were  the  predecessors  of  the  modem 
Zemindars  and  Talukdars,  appear  to  have  possessed  all  the  functions  of  govern- 
ment including  the  administration   of  justice   amongst   Hindus,   and  in  many 
instances  they  were  like  tHbutary  chiefs  under  the   Mahomedan  sovereigns. 
Where  these  officers  vere  Hindus  whose  services  were  availed  of  and  greatly 
valued   by  the  Mahomedan  rulers,    there  would  be  no  difficulty  in  securing 
the  co-operation  of   the  most  orthodox   Bdihmana  in  the  adminstration   of 
justice. 

Gonunentaries  composed  during  Mahomedan  role.— But,   however, 

that  may  be,  it  is  beyond  all  question  that  under  the  Mahomedan  rule,  the  Brah- 
manas lost  their  original  privileges,  and  from  being  the  expounders  of  law 
and  administrators  of  justice  as  they  had  been  in  Hindu  times,  became  reduced 
to  the  secondary  and  minor  position  of  irresponsible  advisers  and  experts  on  a 
few  branches  only  of  Hindu  law.  They  were  thus  deprived  of  the  practical 
training  possessed  by  judges  and  lawyers,  and  lost  the  incentive  to  the  atta^'n- 
ment  of  superior  proficiency  in  the  study  of  jurisprudence,  which  under '  e 
altered  state  of  things  must  have  necessarily  been  neglected.  It  is,  also  a 
significant  fact  that  of  the  works  on  Hindu  law  written  during  the  Mahomed  a 
period,  none  appears  to  have  been  composed  under  the  patronage  of  «  y 
Mahomedan  ruler.     On  the  contrary  the  authors  were   celebrated  teachen    )f 
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religion  and  law,   and   therefore  not   likely   to   violate   the  religious  ordinance 
prohibiting  intercourse  with  the  Mlechchhas.     Hence  their  works,  in  so  far  as 
they  differ  from  the  earlier  commentaries  and   introduce   new   rules   that   had 
not  been   known  before,   cannot  bear  even  a  remote  resemblance  to  legislative 
enactments  as  they  were  not  compqi^ed  under  the  auspices  of  the  ruling  authori- 
ty.   Nor  can  the  innovations  found  in  them  be  accepted  as  reliable  evidence  of 
changes  in  the  ancient  usages  of   the  country,  because  the  writers  who  were 
not  practical   lawyers   cannot  be   supposed   to   have   sufficient  opportunity  of 
accurately  observing  the  actual  practices  of  the  various  classes  of  people  residing 
in  the  vast  continent  of  India,  and  because  they   do   not   profess   to  rest  their 
peculiar  views  on  such  a  sound  basis.     With  respect  to  one  writer  of  this  class, 
a  distinguished  judge  of  the  High  Court  is  reported  to  have  made  the  following 
observation : — "  As  to  Juggemath  Tarkapaunchaun,  admitting  fully   his   vast 
and  noted  erudition,  I  do  not  think  he  would  be  a  safe  guide  for  the  courts,  on 
the  strength  of  his  own  opinion,  upon  such  a  matter.     He  seems  indeed  to  be, 
like  many  of  the  writers   on  Hindu  law,  a  merely   learned   person,   neither  a 
judge  nor   a  lawyer,  but  Pundit  and  logician,  and  without  their  merit  of  being 
accurate  and  precise."^     And  this  observation  applies  with  equal  force  to  all 
the  writers  on  Hindu  law,  that  flourished  in  the  Mahomedan  India.     The  only 
rational  ground   upon  which  their   opinions   unsupported  by  clear  authority 
may  now  be  treated  as  binding  rules  of  Hindu   law,  mnst  be  that  they  have 
subsequently  been  adopted  by  the   general  body   of    the  Hindu  community  as 
positive  rules  of  conduct.     If  this   ground  cannot  reasonably  be  substantiated 
it  would  be  wrong  to  inflict  them  on  Hindus  as  legal  rules  by  which  they  must 
goide  themselves. 

The  British  Administration  and  Hindu  law.— The  British  rule  has 

opened  a  new  era  for  India  in  all  matters  affecting  the  condition  of  its  people. 
Since  the  Company's  accession  to  the  Dewany  the  administration  of  revenue 
and  with  it  the  administration  of  civil  justice  came  under  the  control  of  the 
English  people.  They  at  first  allowed  the  previous  state  of  things  to  continue, 
according  to  which  the  collectors  of  revenue,  appointed  by  them  performed 
also  the  functions  of  judges  of  civil  courts.  Later  on  the  two  offices  were  sepa- 
rated, and  in  each  of  the  districts  into  which  the  territories  under  British 
dominion  were  divided,  a  civil  coxirt  was  established  presided  by  a  European 
judge.  To  each  of  these  district  courts  and  other  civil  courts  of  superior 
Trade  was  attached  a  Pundit  called  its  Hindu  law  officer  who  was  to  advise  the 
judge  on  points  of  Hindu  law  in  matters  of  succession,  inheritance,  marriage, 
'^eligious  institutions  and  caste.^    But  a  people  characterized  by  conscientious 

'  Kerry  Kolitanee,  v.  Moneeram  Kolita,  19,  W.  B-,  867. 
•  Beg.  IV  of  1793,  Section  15. 
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scruples,  and  sense  of  duty,  as  well  as  indomitable  energy  and  indastrj  before 
which,  no  difficulty  seems  insurmountable,  could  not  long  remain  satisfied  with 
the  second  hand  information  alone  about  a  system  of  law  they  had  taken  the 
responsibility  upon  themselves  to  administer.  Nothing  short  of  legal  knowledge 
from  the  fountain  sources  would  satisfy  them ;  and  Sir  William  Jones,  who  in 
his  letter  addressed  to  the  Supreme  Council  for  a  new  digest  of  Hindu  law 
declared  **  that  I  could  not,  with  an  easy  conscience,  concur  in  a  decision  on 
the  written  opinion  of  native  lawyers,"  was  the  first  judge  that  mastered  the 
difficult  language  in  which  "  the  Hindu  laws  are  locked  up,"  and  published  an 
English  translation  of  the  Code  of  Mann.  His  premature  death  threw  the 
task  of  translating  the  digest  compiled  by  Jagannatha  under  his  auspices,  on 
Colebrooke  whose  profound  knowledge  in  an  eminent  degree,  of  the  Sanskrit 
literature  in  all  its  branches,  is  abundantly  testified  by  his  writings  on  different 
subjects.  His  translation  of  the  digest  was  published  in  1796.  He  collected 
all  the  available  works  on  law,  and  being  satisfied  upon  enquiry  that  the 
Mitdkshard  and  the  Ddyabh^lga  are  commentaries,  of  paramount  authority, 
published  a  translation  of  them  in  1810.  In  the  preface  to  this  work,  he 
notices  Yaijayanti  the  commentary  on  Vishnu- Smriti,  and  then  observes  "  Kanda 
Pandita  is  author  also  of  an  excellent  treatise  on  adoption,  entitled  Dattaka- 
Mimans^."  This  remark  perhaps  induced  Mr.  Sutherland  to  translate  the 
Dattaka-Mimdnsa,  and  he  published  in  1819,  his  English  version  of  that  work 
and  of  another  treatise  entitled  Dattaka-chandrika.  These  translations  together 
with  dicisions  passed  by  the  British  courts  formed  the  materials  from  which 
systematic  treatises  on  Hindu  law  were  compiled  and  published  by  Sir  F« 
Macnaghten  in  1824,  by  Sir  Thomas  Strange  in  1825,  and  by  Sir  W.  Macnaghten 
in  1829,  who  though  not  Sanskritists  themselves,  possessed  the  experience  of 
judges  and  had  the  advantage  of  consulting  the  Pundits  attached  to  the 
different  courts.  These  persons  are  respected  as  the  highest  European  authori- 
ties on  Hindu  law. 

The  Pandits — appointed  to  advise  the  judges  had  no  practical  training 
of  a  lawyer ;  they  were  merely  Sanskrit  scholars  who  had  studied  some  works 
on  law  under  the  tuition  of  a  learned  teacher  of  the  works  on  law.  They  had  no 
precedents  to  guide  them  in  answering  any  question  put  to  them.  There  is  not  a 
single  commentary  on  Hindu  law,  which  deals  with  any  subject  in  an  exhaustive 
manner ;  even  the  details  of  the  order  of  succession  have  not  been  given,  so  that 
there  are  even  now  doubtful  points  with  respect  to  distant  succession,  that  are 
yet  to  be  settled  by  our  courts  of  justice.  The  commentaries  again,  that  art 
respected  in  particular  localities  are  not  at  one  on  several  points  of  detail.  The^ 
moreover  contain  rules  some  of  which  are  now  settled  to  be  of  moral  obligation 
only,  and  not  of  legal  obligation.  Under  such  circumstances,  it  is  impossible  to 
expect  uniformity  of  opinion  on  all  points  referred  to  the  Pundits;    and  it 
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would  be  absurd  and  nnjnst  to  impeach  their  honesty  on  account  of  the  diver- 
gence of  their  opinions,  and  to  pass  an  indiscriminate  censnre  on  them.     The 
position  again  that  was   assigned  to  them  was  an  inferior  one  of  irresponsible 
advisers,  and  if  they  were  like  experts  biased  in  favour  of  any  party  to  a  suit, 
there  were   similar  reasons  for  it.     Considering  that  the   Pnndits  were  the 
repositories  of  law,  at  least  one  of  them  should  have  been  raised  to  the  rank 
and  emoluments  of   a  judge  of   the  Sudder  Dewany  Adawlut  or  the  Supreme 
Court,  so  that  he  might  have  been  above   all   suspicion.     There   is   no  doubt, 
however,   that  the   Pundits  were  placed  in  a  very  tempting  situation,  and  it  ia 
natnral  that  the  less  scrupulous  amongst  them  could  not  be  proof  against  impro- 
per influences.     Tradition  tells  us  of  an  instance  of  a  serious  deception  practised 
on  English  judges  whereby  a  literary  forgery  has   come  to  be  regarded  as  an 
authority  on  the  law  of  adoption,  to  which  I  shall  presently  refer.     A  distinction 
is  sometimes  attempted  to  be  drawn   between  Pundits   that  professed  to  be 
lawyers  and  those  that  were  not  so,  when  it  becomes  necessary  to  get  rid  of   an 
opinion  of  Jagannatha's,  whose  authority  is  sought  to  be  disparaged  by  charac- 
terising him  as  a  mere  logician  and  not  a  lawyer.     The  distinction  is  rather 
an  imaginary  than  a  real  one,  because  Naiydyika  or  Smdrta,  a  Pundit  was  merely 
a  Sanskritist  and  not  a  lawyer.     What  the  regulctr  course  of  study  was  for  a 
Smirta  may  be  gathered  from  Baghunandana's  work   entitled  Smriti-Tattva 
designed  for  students  of  law,  containing  twenty-eight  books,  of  which  twenty-five 
are  devoted  to  the  discussion  of  religious  ceremonies  and  ritual,  one  deals  with 
marriage  and  its  ritual,  another  with  constitution  of  courts,  and  a  third  is  an 
epitome  of  the  Dayabhdga.     A  Smdrta  Pundit  was  oi^inarily  concerned  more 
with  religious  rites  than  with  law.     But  no  learned  Br4hmana  could  aspire 
to  the  rank  of   a  professor  or  teacher,  be  he  a  Naiyayika,  without  studying 
the  commentaries  on  law,  respected  in  the  province.    The  brightest  intellects 
alone  became  celebrated  as  Naiydyikas,  while  men  of  inferior  capacity  whose 
aspirations  could  not  rise  so  high  were  contented  with  becoming  merely  Sm&rtas. 
Neglect  of  enquiry  into  usage. — Although  the  judges  of  the  superior 
courts  hesitated  to  repose  full  confidence  in   the  opinions  of    Pundits  on  ques- 
tions of  law,  arising  in  pending  cases,  and  referred  to  them,  yet  in  all  other 
matters  implicit  reliance  was  placed  on  them  by  Sir  William  Jones,  Colebrooke, 
and  the  other  European  gentlemen  through  whose  labours  Hindu  law  has  been, 
&s  it  were,  brought  to  light ;  and   the  views   of    Hindu  law,   taken  by  those 
Hindu  lawyers,  have  been  tinged  with  the  errors  and  omissions  of  Pundits  who 
had  long  since  ceased   to  be   practical  lawyers,   and   had  therefore  no  clear 
conception  of  any  distinction  between  law  and  religion,  and  between  what  they 
thought  ought  to  be  and  what  actually  was  the  state  of  society.     Under  the 
guidance  of  Pundits  the  English   gentlemen  who  devoted   their  attention  to 
Hindu  law,  were  led  into  the  belief  that  the  people  were  actually  governed  in 


120  BRITISH    PERIOD,    LAW   OP  ADOPTION,   FACTUM   VALET,   AND   CASTE    RULES. 

all  matters  by  the  rnles  of  conduct  laid  down  in  the   Sanskrit  works,   and   that 
the  innovations  introduced  by  the  latest  writers  had  the  effect  of  overruling 
different  rules  found  in   the   earlier   commentaries.     Accordingly  with  a    view 
to  ascertain  the  law  of  the  people,  they  spared  no  pains  to  collect  all  the  Sans^ 
krit  works  on  law,  of    which   they  had  received  any  information.     It  did  not, 
however,  occur  to  them  that  the   law  enunciated  in  those  works  might  be   at 
variance  with  the  actual  usages  of    the  people,  and  no  enquiry  was  instituted 
to  find  them  out.     But  there  was  sufficient  ground  for  putting  them  on  enquiry, 
and  the   abstension  from   it   shows   that   they  had  no  reason  to  distrust  the 
correctness  of  the  information  supplied  by  the  Pundits.     And  regard  being  had 
■to  the   difficulty  of    the  task  it  is   unreasonable  to  expect  them  to  master  the 
subject  so  as  to  become  independent  of  the  Pundits.     The  text-writers,  whose 
works  have  come  to  be  regarded  as  high  authority  on  Hindu  law,  had,  no  doubt, 
sufficient  materials  placed  before   them  by  Colebrooke  and  Sutherland  in  the 
English  language,  a* perusal  of  which  cannot  fail  to  show  that  so  far  as  the  law 
of  adoption  is   concerned,   there   is  considerable   divergence  between   the   two 
leading  treatises,  and  the  later  works  regarding  the  number  of  secondary  sons  ;  as 
well  as  between  the  special  treatises  on  adoption  and  all  the  other  commentaries, 
the  former  propounding  restrictions  that  are  not  found  in   the   latter.     Sir    F. 
Macnaghten  in  his  Considerations  on  Hindu  law,  notices  the  conflict  with  respect 
to  the  number  of  subsidiary  sons,  but  accepts  without   hesitation   Jagannatha's 
explanation  based  upon  the  passage  of  Aditya-Purdna.     The  learned  author's 
attention,  however,  was  not  arrested  by  the  very  next  paragraph  of  Jagannatha's 
digest  in  which    the   continuance   of    ancient  usages   relating  to   sonship    19 
admitted.     The  fact  seems  to  be  that  in  compiling  their  works  on  law,  these  text- 
writers  were  to  a  great  extent  guided  by  the  Pundits  consulted  by  them,  whose 
ignorance  if  <iot  self-interest,  misdirected  them   so  as  to  prevent  any  enquiry 
into  actual  usages,  which  when  properly  made  has   brought   to  light  the  im- 
portant fact  that  the  innovations,  met  with  in  the  special  treatises  on  adoption  are 
not  followed  in  practice  by  the  people. 

Undeserved  weight  attached  to  Dattaka-Mfin4ns&.— The  treatises 

exclusively  dealing  with  the  law  of  adoption  were  very  naturally  regarded 
to  be  of  greater  authority  in  questions  relating  to  that  branch  of  the  law,  and 
the  adventitious  circumstance  of  the  Dattaka-Mimdnsd  and  the  Dattaka-Chandika, 
being  translated  into  English,  invested  them  with  special  importance  so  that 
they  have  come  to  be  accepted  as  paramount  authority  on  the  particular  subject 
of  adoption.  Of  these  treatises  the  Dattaka-Mimdnsa  of  Nanda  Pandits, 
appears  to  be  the  earliest,  but  it  was,  as  I  have  already  told  you,  composed  in  the 
middle  of  the  seventeenth  century ;  and  the  other  treatises  follow  the  methoc 
of  that  work,  and  proponnd  generally  the  selfsame  rules  with  modifications 
in  some  important  particulars.     Upon  an  examination  of  these  works  you  will 


\ 


UNDESERVED   WEIGHT  ATTACHED   TO   THE    DATTAKA-MfMiCNSi.  121 

find  that  a  body  of  rules  has  been  evolved  by  their  author  from  a  few  texts 
'which  they  profess  to  interpret ;  and  from  the  manner  of  their  argument  they 
appear  to  be  biased  advocates  of  foregone  conclusions.  So  far,  however,  as  the 
znles  that  are  fairly  deducible  from  texts  of  admitted  ancient  sources  of  law 
are  concerned,  they  are  properly  receivable  as  authoritative,  and  it  would  not 
be  a  valid  reason  for  discarding  them  upon  the  ground  that  such  texts  are  not 
noticed  by  other  comnientators  of  admitted  authority.  But  as  regards  those 
roles  and  restrictions  that  are  not  only  not  supported  by  the  natural  and  fair 
construction  of  the  texts  from  which  they  are  sought  to  be  deduced,  but  are 
inconsistent  with  the  ancient  law  and  usages  of  the  country,  and  appear  to  be 
evolved  out  of  the  inner  consciousness  of  Nanda  Pandit,  it  would  be  unjust 
to  treat  them  as  binding  on  the  people,  unless  they  serve  some  useful  purpose, 
or  there  be  some  sound  principle  of  equity  and  justice  for  enforcing  them. 
Should,  however,  the  rules  appear  to  be  unreasonable  and  contrary  to  natural 
j^40tice  and  to  uselessly  fetter  the  freedom .  of  action  and  choice  of  men  in 
matters  that  should  properly  be  left  to  their  discretion,  so  that  our  courts  of 
justice  would  never  have  enforced  them  had  it  not  been  for  the  belief  that 
they  were  bound  to  do  so,  then  it  is  clear  that  the  judges  laboured  under  a 
serious  misapprehension.  Nanda  Pandita  did  not  enjoy  the  position  of  a  legis- 
lator, so  that  his  innovations  would  have  the  force  of  law  simply  because  he 
propounded  them.  The  only  ground  upon  which  his  work  could  be  maintained 
as  paramount  authority,  is  that  the  people  had  adopted  of  their  own  accord, 
his  views  as  binding  rules  of  conduct.  But  considering  that  he  flourished  only 
a  little  over  a  century  before  the  establishment  of  British  Government,  it  is 
impossible  to  believe  that  his  rules  locked  up  in  a  dead  language  had  by  that 
time  been  promulgated  throughout  the  length  and  breadth  of  the  vast  Continent 
of  India,  when  there  was  no  printing  press,  no  railway  communication,  nor 
postal  arrangement.  On  the  contrary,  we  have  ample  evidence  that  the  book 
itself  was  unknown  except  to  a  few  Pundits  of  Benares.  It  was  certainly 
nnknown  to  Jagann&tha  who,  in  his  elaborate  disquisition  on  sonship  and  affilia- 
tion, does  nowhere  refer  to  it,  nor  notice  its  peculiar  rules  ;  and  it  is  more 
probable  than  not  that  it  was  unknown  in  Bombay  and  Madras.^  Again  if  the 
actual  usages  relating  to  adoption,  amongst  the  people  in  any  part  of  India  be 
even  now  enquired  into,  they  would  be  found  to  be  at  variance  with  many  'of  its 
rules, — a  fact  conclusively  proved  by  the  result  of  the  enquiry  instituted  by 
Government  officers  for  recording  the  customs  of  the  Punjab,  which  became  a 
British  province  in  the  middle  of  this  century.  That  it  was  purely  a  specula- 
've  treatise  is  evidenced  by  the  fact  that  its  rule  propounding  the  absolute 
jcapacity  of  widows  to  adopt  is  not  respected   in  any  place ;   as  well  as  by 

'  Mandlik's  Hiadu  Law,  Introduction,  p.  Izxil. 
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the  fact  that  most  of  its  rales  are  not  found  in  the  Yaijayi&nti,  an  earlier 
work  of  the  same  author.  And  its  chapter  on  adoption  of  daughters  affords 
the  most  conclusive  proof  that  the  author  was  a  mere  theorist,  the  idea  did 
not  occur  to  any  other  Sanskrit  commentator.  Thus,  it  is  difficult  to  find  out  any 
cogent  reason  for  assigning  to  the  work,  the  rank  it  has  been  permitted  to 
acquire.  Colebrooke  engaged  in  collecting  works  on  law,  came  across  this 
treatise,  most  probably  procured  for  him  from  Benares,  and  finding  it,  on  perusal, 
to  be  written  in  good  and  learned  style,  remarked  that  it  is  an  excellent  treatise 
on  adoption.  This  certificate,  and  the  English  dress,  enabled  it  to  form  the 
acquaintance  of  the  English  judges,  and  to  acquire  a  respectability  and  reputa- 
tion which  it  did  not  possess  amongst  the  Hindus,  even  of  Benares  in  which 
province  it  is  deemed  to  be  the  infallible  guide.  The  ignorance  of  the  histoiy 
of  its  author  invested  it  with  a  halo  of  antiquity ;  but  if  the  age  of  the  'work 
were  known,  and  whi(^  could  easily  have  been  found,  had  sufficient  enquiry 
been  made,  our  judges  would  undoubtedly  hesitate  to  give  effect  to  several  of 
its  innovations. 

Dattaka-Ohandrikd^  its  author  and  authority.— The  Dattaka-Chandri- 

k&  purports  to  have  been  composed  by  Kuvera ;  the  concluding  passage  of  the 
work  says, — "  Thus  is  completed  the  Dattaka-Chandrikd  compiled  by  the 
MahamahopMhy^ya  and  fortunate  Kuvera.*'  The  learned  translator,  however, 
substitutes  the  name  of  Devanda-Bhatta  in  the  place  of  Kuvera,^  and  in  the 
note  appended,  assigns  the  following  reason  for  this  alteration  : — "  The  printed 
copy,  as  well  as  manuscripts,  read  Kuvera.  As,  however,  the  author  avows 
himself,  to  be  the  writer  of  the  Smriti-Ghandrikd,  which  is  known  as  the 
production  of  Devanda-Bhatta,  this  name  in  the  translation  has  been  substitut- 
ed." The  supposed  avowal  is  inferred  from  the  two  slokas  with  which  the 
book  opens,  and  which  have  been  translated  thus  :  *'  By  the  favour  of  Chandi- 
k&la,  the  Dattaka-Chandrika,  the  dispeller  of  the  doubt,  arising  from  what 
was  not  propounded  in  the  Chandrikd,  is  compiled.  Every  rale  relative  to  the 
adopted  son,  ordained  for  the  Kali  age,  which  was  not  discussed  by  me  in  the 
Smriti- Chandrikd,  in  treating  on  the  eighteen  topics  of  litigation,  propounded 
in  the  texts  of  Manu,  and  other  saints,  is  fully  and  specially  expounded  here.*' 
There  is  nothing  in  this  passage,  which  can  justify  the  conclusion  that  the 
author  of  the  Dattaka-Chandrika  was  the  author  of  the  commentary  of  Devanda- 
Bhatta  entitled  Smriti- Chandrikd,  assuming  the  translation  to  be  a  correct  one. 
Mr.  Sutherland  laboured  under  the  misapprehension,  that  wherever  the  word 
Smriti-Chandrika  is  used,  it  must  be  taken  to  intend  Devanda-Bhatta's  wo 
bearing  that  name.  The  word  8mriti-Chandrik4,  means  literally  *"  moonligj  » 
of  law/  and  this  name  may  be  given  by  any  author  to  his  work  on  any  branc  . 

^  Satherlaad's  Translation,  Section  YI,  Peroration. 
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of  law  ;  hence  reading  together  the  opening  slokas  and  the  last  passage  of  the 
book,  the  meaning  that  natnrallj  suggests  itself  is  that  Kuvera  had  written  a 
commentary  which  was  also  entitled  Smriti-Cbandrikd.  •  Just  as  Dattaka- 
Mimansa  which  means  '  disquisition  on  adoption '  is  the  name  not  only  of 
Nanda  Pandita's  work,  but  also  of  seyeral  other  treatises  on  the  same  subject, 
the  authors  of  which  were,  Vidy4ranya  Svami,  Srir&ma  Pandita,^  and  Somanatha, 
who  flourished  in  Deccan.*  The  two  opening  slokas,  however,  admit  of  a 
different  construction  and  may  be  rendered  thus  : — "  By  the  favour  of  (Siva) 
the  god  of  destruction  having  the  moon  (in  his  forehead,)  is  compiled  the 
Dattaka-Chandrika  or  moonlight  of  adoption,  the  dispeller  of  the  darkness  of 
doubt  arising  from  a  want  of  lucid  exposition.  The  entire  law  of  adoption, 
ordained  for  the  Kali  age,  which  is  not  discussed  even  in  the  eighteen  topics  of 
litigation  propounded  by  Manu  and  other  saints  is  specially  considered  at  length 
and  explained  by  me  in  this  Smriti-Chandrik&  or  moonlight  of  the  law,  (of 
adoption.")®  If  this  translation  be  the  correct  version,  then  even  the  slender 
basis  upon  which  the  learned  translator  founds  his  hasty  conclusion,  fails 
altogether.  The  styles  again  of  the  Dattaka-Chandrika  and  the  Smriti-Chandri- 
k4  are  bo  different  that  they  cannot  be  held  to  have  been  written  by  the  same 

author. 

The  misconception  under  which  the  translator  laboured,  led  him  to  make 
the  following  observations  in  his  preface : — 

"  The  Dattaka-Chandrikd  is  a  more  concise  treatise,  on  the  same  subject, 
by  Devanda-Bhatta,  the  author  of  an  eminent  compilation  of  law  entitled  the 
Smriti-Chandrikd.  It  is  a  work  of  authority,  and  supposed  to  have  been  the 
ground-work  of  Nanda  Pandita's  disquisition.  The  doctrines  of  the  two  books, 
vary  on  some  points,  and  as  the  work  is  short,  it  was  deemed  advisable  to 
include  it  in  the  present  publication. 

"  Having  said  thus  much,  in  explanation  of  the  selection  made,  the  trans- 
lator would  willingly  annex  some  account  of  the  authors,  whose  tracts  are  now 
presented  in  an  English  dress.  With  very  limited  opportunity,  however,  he  has 
failed  in  ascertaining  any  particulars,  relative  to  them  further  than  that  they 
are  both  writers  of  Southern  India.  Of  the  Smriti-Chandrikd  of  Devanda- 
Bhatta  Mr.  Colebrooke  observes, — *  This  excellent  treatise  of  judicature,  is  of 

*■  Collector  of  Madura  v.  Mootoo  Bamalinga  Sathapathy,  12  Moore's  I.  A.  p.  397. 
«  Mandlik'B  Hindu  Law,  Introduction,  p.  Ixxii. 
•  The  original  slokas  are  as  follows  : — 

or  the^ake  of  the  metre  the  author  was  obliged  to  use,  in  the  latter  text,  the  word  Smriti- 
handrik^  instead  of  Dattaka-Chandrikd  or  Datta-Chandrika. 
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great  and  almost  of  paramonnt  authority,  as  I  am  informed,  in  the  countries 
occupied  by  the  Hindu  nations  of  Dravira,  Tailanga  and  Cam&ta ;  inhabiting 
the  greatest  part  of  the  peninsula  or  Dekhin/  It  is  not  unlikely,  that  the 
Dattaka-Chandrikd  may  have  attained  equal  distinction." 

These  erroneous  and  fanciful  surmises  were  taken  to  be  correct  and  the 
ti^nslation  was  consulted  by  the  judges  as  authoritative  on  questions  of  adop- 
tion ;  and  *ten  years  after  its  publication  Sir  W.  Macnaghten  in  the  preface  to 
his  Principles  of  Hindu  law,  observed :  ''  In  questions  relative  to  the  law  of 
adoption,  the  Dattaka-Mimdnsik  and  Dattaka-Ohandrikd  are  equally  respected 
all  over  India ;  and  where  they  di£Per,  the  doctrine  of  the  latter  is  adhered  to 
in  Bengal  and  by  the  southern  jurijsts,  while  the  former  is  held  to  be  the  in- 
fallible guide  in  the  provinces  of  Mithila  and  Benares."  And  the  Privy 
Council  has  invested  this  observation  with  authority  by  giving  it  a  place  in  one 
of  its  judgments.^ 

You  are  now  in  a  position  to  understand  the  adventitious  circumstances 
and  the  erroneous  process  of  reasoning,  which  contributed  to  the  notion  that 
these  two  treatises  are  respected  all  over  India.  But  what  is  most  inexplicable 
is  the  theory  that  the  Dattaka-Chandrik^  is  especially  respected  in  Bengal  and 
by  the  southern  jurists.  The  hypothesis  of  the  work  being  a  composition  of 
Devanda-Bhatta's  may  very  well  explain  the  reason  for  supposing  it  to  be 
respected  in  those  places  where  his  Smriti-Chandrika  is  accepted  as  authority. 
But  none  of  these  European  authorities  on  Hindu  law  assign  any  reason  as  to 
why  the  Oattaka-Ghandrika  should  be  respected  in  Bengal  where  the  Smriti- 
Chandriki  is  not  treated  as  any  authority.  It  is,  however,  a  very  curious  fact, 
and  worthy  of  special  remark,  that  the  Dattaka-Chandrikd,  though  regarded 
as  a  book  of  special  authority  in  Bengal,  was  entirely  unknown  to  Jagannitha, 
who  does  not  notice  it  at  all  in  his  digest.  The  opinion  that  this  treatise  was 
the  ground- work  of  Nanda-Pandita's  disquisition  appears  to  be  a  mere  conjecture ; 
for  he  does  nowhere  refer  to  it,  nor  is  there  anything  else  which  might  support 
the  view.  In  one  place  only*  a  passage  from  the  ChandrikA  is  cited,  but  the  work 
referred  to,  is  the  Smriti-Chandrik^  and  not  the  Dattaka-Chandriki. 

Dattaka-Ohandriki  a  literary  forgery.— There  is,  however,  a  well- 
grounded  tradition  that  the  Dattaka-Ghandrikd  was  a  literary  forgery*  concocted 
for  the  purpose  of  supporting  the  case  of  a  claimant  by  adoption  in  a  suit 
pending  before  the  Supreme  Court  of  Calcutta,  at  the  close  of  the  last  century. 
The  real  author  of  the  book  was  Raghumani  Yidyabhdshana  of  Bahirgachi 
a  village  in  the  District  of  Nuddea,  who  was  a  contemporary  of  Jagannatha  and 
a  private  tator  or  Pundit  of  Colebrooke  and  other  European  students  of  Sanskrit, 

^  Collector  of  Madura,  v.  Mootoo  Bamalinga  Sathapathi,  12  Moore's,  I.  A.,  S97. 

*  Dattaka-Mim&nB^  YI,  8. 

■  Vidyi8Agar*s  Disquisition  on  Widow  Marriage,  p.  182. 
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who  resided  in  Calcutta.  It  is  said  that  he,  in  consultation  with  the  then  Pundit 
or  Hindu  law  officer  of  the  Supreme  Court,  compiled  the  work  in  three  days. 
There  are  in  the  hook  only  three  slokas  composed  hj  the  author  himself ;  of 
which  the  two  prefatory  ones  with  which  the  hook  opens  misled  the  learned 
Translator  into  the  erroneous  opinion  with  respect  to  its  authorship  ;  and  the 
other  embodying  the  peroration  is  said  to  he  an  acrostic  indicating  the  real 
author's  name  and  supporting  the  tradition.     This  last  sloka  runs  as  follows  : 

in  Roman  character  it  is  as  follows  : — 

SA — myaisha  chandrikd  datta-paddhaier — darshikd  la — OHU 
MA — naramd      sannivesair — angincum      dharma — tdra — NL 
By  putting  together  the  first  and  the  last  syllable  of  each  line  of  this  couplet, 
*  RAQHTJMANI '  the  name  of  the  real  author  is  obtained. 

The  tradition  furnishes  us  with  an  account  of  the  circumstances  connected 
with  the  fabrication  of  the  book,  and  the  internal  evidence  afforded  by  the 
book  itself  lends  considerable  support  to  it.     These  circumstances  may  shortly 
be  stated  thus  : — There  was  a  well-known  titular  Raj4  who  being  destitute  of 
male  issue,  had  adopted  a  son,  but  subsequently  a  son  was  bom  to  him.     At  the 
time  of  adoption  he  executed  a  document  relating  to  the  devolution  of  his 
estate  in  the  event  of  his  getting  a  son  of  the  body,  which  was  favourable  to 
the  adopted  son.     But  after  a  son  was  bom  to   him  he  executed  another  docu- 
ment which  was  partial  to  his  real  son,  and  derogatory  to  the  rights  conferred  on 
the  adopted  son  by  the  earlier   instrument.     After  his   death   a  dispute  arose 
between  the  real  and  the  adopted  son  regarding  succession  to  his  estate.     Titular 
Raj^hip   was  a  new  idea,  and  the  estate  of  such  a  Raj&  might  naturally  be 
looked  upon  as  a  rdj  or  kingdom  which  is  impartible  and  descendible  only  to 
the  son  of  the  body.     Heuce,   leaving  aside  the  documents,  the  questions  that 
could  be  raised  in  such  a  case  were,  whether  the  estate  of  the  Rdjd  was  liable 
to  partition  between  the  real   and  the   adopted  son ;  and  if  so,  then  in  what 
proportion  was  it  to  be  divided  between  them.     According  to  the  Dattaka-Chan- 
driki  manufactured  at  the  instance  of  the  adopted  son,  both  the  questions  were 
to  be  decided  in  his  favour.     This  treatise  gives  a  larger  share  to  an  adopted 
son  than  what  is  recognized  by  all  other  commentators,  when  partition  takes 
place  between  him  and  a  real  legitimate   son ;  and   goes  further  if  the  parties 
be  S6dras,  by  contending  that  in  such  a  case  they  ought  to  divide  the  property 
in  equal  shares.     The  last  proposition  was  the  most  important,   according  to 
the  tradition,  for  the  R&j&  was  a  K6yastha  and  therefore  admittedly  a  Sddra. 

On  a  careful  consideration  of  all  the  circumstances,  the  correctness  of  the 
traditional  account  does  not  appear  to  be  unlikely  at  all.     Had  the  case  pro- 
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ceeded  to  trial  instead  of  being  compromised  as  it  was,  the  question  as  to  the 
genuineness  of  the  book  would  in  all  probability  have  been  raised,  if  it  was 
really  a  fabrication  bearing  the  fictitious  name  of  Kuvera  as  its  author ;  so  the 
only  chance  of  the  discovery  of  truth  was  lost,  and  the  way  became  clear  for 
the  work  to  pass  as  a  genuine  production  of  some  ancient  writer. 

The  Dattaka-MimAnsa  and  the  Dattaka-Ohandrika  do  not  seem  to  have 

been  specially  respected  by  the  Pundits ;  this  is  a  fact  which  may  be  in- 
ferred from  an  important  evidence  afforded  by  Sir  F.  Macnaghten's  work.  In 
the  case  of  Ghkurballabh,  the  question  whether  an  adopted  son  is  entitled  to  inherit 
from  the  grandfather  by  adoption,  was  referred  to  fifty-one  Hindu  law  oftoen 
attached  to  the  different  courts  in  the  Lower  and  the  North- Western  Provinces 
of  Bengal ;  the  English  translations  of  their  answers  are  g^ven  in  the  appendix 
of  that  work.  On  going  through  them,  you  will  find  that  only  three  or  four  of 
the  Pundits  refer  to  the  two  special  treatises  as  authorities  while  the  rest 
rely  upon  the  Mitakshar4,  Dayabhaga,  Yiv^dachint^mani,  Yiramitrodaya  and 
similar  works,  but  not  on  the  DattakarMim&ns&  or  the  Dattaka-Chandrika, 
although  the  opinion  of  the  majority,  which  was  in  the  affirmative  and  favour- 
able to  the  adopted  son,  could  be  based  on  the  latter  treatise.  The  conflicting 
opinions  delivered  by  the  Pundits  attached  to  superior  and  inferior  courts  in 
some  of  the  cases  carried  up  in  appeal  to  the  Sudder  Dewany  Adalut  show 
that  they  made  use  of  the  Sanskrit  works  for  supporting  their  answers  more 
like  advocates  than  impartial  jurisconsults.  For  instance  in  two  cases^  coming 
up  from  districts  governed  by  the  Benares  school  the  question  was  whether  a 
widow  could  adopt  a  son  without  any  power  from  her  deceased  husband,  and 
it  was  contended  that  she  could,  upon  the  authority  of  the  Yiramitrodaya 
which  is  declaratory  of  the  law  of  the  Benares  school.  In  the  opinion,  how- 
ever that  was  accepted  and  ultimately  acted  upon,  it  was  stated  that  the  Yira- 
mitrodaya was  overruled  by  the  Dattaka-Mimans&,  a  work  of  superior  authority. 
If  this  view  were  correct,  no  widow  in  the  provinces  governed  by  the  Benares 
school  would  be  competent  to  adopt  even  under  an  express  authority  of  her 
deceased  husband,  since  Nanda   Pandita  maintains   that  widows  cannot  adopt 

at  all. 

The  Dattaka-Tilaka  and  the  Dattaka-Siddh&nta-Maiviarf  are  two 

other  treatises  on  the  particular  subject  of  adoption  that  came  to  light  under 
suspicious  circumstances  when  another  adoption  case*  was  pending  for  trial 
before  the  Supreme  Court  qj  Calcutta,  in  which  the  validity  of  simultane- 
ous adoption  of  two  sons  was  the  point  in  question.     Both  these  books  maintain 

*  Baja  Bhnmshere  Mull  v.  Bani  Dilraj,  2  Sel.  Bep.,  p.  216,  (new  edition)  ;    and  Jai  Ram 
Dhami  v.  Mosan  Dhami,  5  Sel.  Rep.,  3,  (new  edition). 

*  Monemothonath  Dej,  v.  Onanthnath  Dey,  2  Indian  Jarists,  N.  S.,  24. 
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the  legality  of  such  adoptions,  and  were  placed  before  the  court  as  authorities 
on  the  subject. 

Datteka-Nimaya  an4  other  works  on  adoption.— In  addition  to  the 

works  on  adoption,  already  referred  to,  there  are  other  works  on  the  same 
subject,  namely,  the  Dattaka-Nrmaya,  the  Dattaka-Didhiti,  the  Dattaka-Darpana 
and  the  Dattaka-Kaumudi.  Sir  F.  Macnaghten  had  in  his  possession  an  English 
version  of  the  Dattaka-Nimaya,  the  author  of  which  was  Srikara  Achdrya. 
All  these  works  may  be  usefully  consulted,  as  throwing  light  on  several  points  ; 
for  even  if  it  be  admitted  that  any  one  of  them  was  written  for  the  purpose  of 
maintaining  a  particular  doctrine,  its  views  on  other  matters  are  not  likely  to 
be  vitiated  thereby.  The  six  works  referred  to  above,  together  with  the  two 
translated  by  Sutherland,  have  been  published  in  the  form  of  a  digest,  by  Pandit 
Bharatchandra  Siromani. 

Sutherland's  translation  and  opinions.— Leaving  aside  the  few  usages 

that  have  forced  their  way  into  courts  and  have  been  recognized  by  them  in  spite 
of  contrary  rules  propounded  by  the  Dattaka-MimdnsA  and  the  Dattaka-Chan- 
driki,  it  should  be  observed  that  justice  in  cases  of  adoption  has  been  adminis- 
tered principally  according  to  the  English  version  of  these  treatises  and  the 
opinions  of  the  Translator  expressed  in  the  synopsis  appended  to  the  translation ; 
and  mistakes  in  these  have  necessarily  afEect^d  the  decisions.  It  is  difficult  to 
preserve  with  accuracy  the  sense  and  spirit  of  the  originsd  in  its  translation 
into  a  quite  different  language.  If  the  practice  of  adoption  had  been  prevalent 
in  Hindu  society  instead  of  being  rare  as  it  is,  and  there  had  been  a  large 
number  of  cases  so  that  the  law  and  usage  should  have  been  well  known  to 
Pundits  and  to  the  legal  practitioners,  the  true  sense  of  the  passages  which  are 
vi^aely,  ambiguously  or  wrongly  done,  would  have  come  to  the  notice  of  the 
judges.  As  regards  accuracy  Sutherland's  translation  appears  to  be  far  inferior 
to  Colebrooke's  English  versions  of  the  Sanskrit  law  books.  A  few  of  the  lapses 
in  the  rendering  is  characterized  by  what  was  once,  facetiously  observed  by  a 
learned  counsel  while  arguing  a  case,  to  be  *  an  author's  unconscious  partiality 
for  the  hero  of  his  work.'  A  translator's  duty  ends  in  transferring  the  source 
o!  knowledge  from  one  language  to  another,  but  it  does  not  necessarily  follow 
that  he  is  as  such  the  proper  person  to  form  a  correct  opinion  on  all  questions 
that  are  to  be  answered  in  accordance  with  the  book  translated,  especially 
when  it  is  an  argumentative  work  on  law,  full  of  speculations.  I  shall  have 
occasion  to  point  out  to  you  that  the  views  entertained  by  the  learned  Translator 
on  a  few  important  points,  are  not  in  accordance  wfth  the  book  itself. 

Oostoms  versus  the  special  treatises  on  adoption. — That  customs  are 

a  source  of  law,  is  recognized  by  jurists,  although  there  is  a  difference  of 
opinion  as  to  the  mode  in  which  they  acquire  the  force  of  law.  In  this  country, 
however,   the  law  by   which  the  people  are  governed  is  mainly  customary  or 
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common  law ;  and  the  fact  that  althongh  the  remoter  sources  of   Hindu  law 
are  common,  various  schools  have  sprung  up  from  them,  leads  naturally  to  the 
conclusion  that  the  actual  customs   and  usages  of   ^ijGEerent  localities  may  be 
still  more  divergent  and  at  variance  with  the  particular  school  of  law  generally 
prevailing  there.     The  Privy  Council,  therefore  has  laid  down  the  soundest  prin- 
ciple that  in  India  clear  proof  of  custom  overrides  written  texts  of  law,*  in  other 
words  the  Indian  courts  are  bound  to  decide  cases  according  to  proved  cnstoms 
although  they  may  be  opposed  to  rules  laid  down  in  the  authoritative  commenta- 
ries.    The  view  entertained  by  the  Privy  Council  resembles  that  taken  by  Ger- 
man jurists,  of  customary  law,  and  is  opposed  to  that  of  Austin  who  maintains 
that  the  rules  of  customary  law  become  positive  law  when  they  are  adopted  as 
such  by  the  courts  of  justice  or  promulgated  in  the  statutes  of  the  State*     But 
the  great  jurist's  view  which  may  be  in  perfect  accordance  with  the  state  of  society 
in  England,  is  inapplicable  to  a  country  like  India  where  there  was  no  statute 
law,  and  the  entire  body  of  laws  was  based  upon  immemorial  cnstoms  and  usages. 
As  regards  the  particular  branch  of  law  with  which  we  are  concerned,   I   have 
more  than  once  observed  that  the  special  treatises  which  are  regarded  as  the 
^^  written  texts  of  law,"  contain  restrictions  that  are   opposed  to  the  ancient 
and  immemorial  usages.     I  have  already  told  you  that  so  long  as  the  twelve 
descriptions  of  sons  were  recognized,  there  could  be  no  restrictions  such   as 
relate  to  the  selection  of  the  boy  to  be  adopted  by  reason  of  certain  relation- 
ship which  he  may  bear  to  the  adopter.*    Hence  the  old  state  of  things  mnst 
be  presumed  to  continue  until  this  freedom  of  action  be  restrained  by  rules 
of  binding  force.     Assuming  that  such  rules  are  found  in  the  special  treatises 
on  adoption,  an  important  question  arises  as  to  what  evidence  should  amount 
to  clear  proof  in  order  to  outweigh  these  written  texts  of  law,   when  in  opposi- 
tion to  them  is  set  up   the  existence  of  customs,  which  is  equivalent  to  the 
continuance  of  the  immemorial  ancient  usages  of    the  country.     In   ordinary 
cases  a  large  number  of    instances  in   which  the  alleged  custom  has  been 
followed  must  be  proved  in  order  to  make  out  its  existence.     But  the  principle 
of    that  rule  cannot  legitimately  be  applied  to  cases  of  adoption ;  for  regard 
being  had  to  the  character  and  age  of    these  particular  written  texts  and  to 
the  fact  that  they  lay  down  ordinances  opposed  to  the  ancient  and  universal 
customs  of  the  people,  the  question  that  may  fairly  and  properly  arise  for  con- 
sideration in  such  cases  is,  whether  these  written  texts  have  really  suppressed 
the  old  customs.     Besides  many  known  instances  of  the  kind  cannot  be  expected 
in  a  particular  place  when  adoption  itself    has  become   so  rare.     It   is  more- 
over difficult  to  prove  wren  a  known  instance,  because  men  cannot  be  induced 

^  Collector  of  Madiera  v.  Mootoo  Ramcdinga,  12  Moore's  I.  A.  486 ;  10  W.  B.,  P.  C,  17 ; 
1  Beng.  L.  E.,  P.  0.,  1. 

■  Lecture  I,  pp.  24 — 25. 
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to  publish  before  a  court  of  justice  what  must  be  a  defect  in  their  title, 
in  case  ^the  alleged  custom  fails  in  the  opinion  of  the  court,  to  be  substantiated. 
For  all  these  reasons  a  few  instances  should  suffice  to  establish  a  custom  of 
adoption,  which,  though  at  variance  with  the  modem  treatises,  may  bo  taken 
as  a  continuation  of  the  ancient  law.  And  if  w;e  look  to  the  present  state  of 
the  law  relating  to  the  Krifcrima  form  of  adoption,  which  according  to  the 
Sanskrit  books  stands  precisely  on  the  same  footing  as  the  Dattaka  form  in 
many  important  particulars,  as  well  as  to  the  admitted  usages  of  adoption 
amongst  the  Hindus  of  Madras  and  the  Pan  jab,  and  amongst  the  Jainas,  we 
cannot  help  thinking  that  there  should  rather  be  a  presumption  in  favour  of 
the  continuance  of  the  ancient  usasres. 

Gase-law. — An  examination  of   the  different  commentaries  will  convince 
you  that  on  several  points  the  rules  of  Hindu  law  were  in  a  floating  condition ; 
and  that  on  many  points  of  detail,  the  Sanskrit  works  are  entirely  silent  and 
furnish  no  information.     The  repoHed  decisions  of   the  superior  courts  have 
not  only  settled  the   ambiguous   points,   but  have   also  developed  Hindu  law 
by  supplying  its  deficiency,  and  have  moreover  modified  it  by  engrafting  on  it 
rules  based   upon  principles   of   equity.     The  administration  of   a  system  of 
law  substantially  ancient,  by  judges  belonging  to  a  highly  civilized  nation, 
could  hot  fail  to  be  attended  with  some  changes.     The  usage  of  adoption  is  an 
ancient  institution,  which  in  modem  times,   has  been  replaced  by  the   testa- 
mentary power.     In  Hindu  law  adoptions   occupy   the   place   filled  by  Wills 
which  were  unknown  to  Hindu  law,  but  have  now  been  engrafted  on  it  by 
extending  the  power  of  gift.     The  law  of  adoption  consists  of  two  branches, 
namely,  the  conditions  of  a  valid  adoption,  and  the  rights  of    an  adopted  son. 
As  regards  the  latter,  Hindu  law  was  not  very  favourable  to  adopted  sons,  nor 
"were  its  rules  on  the  subject,  clearly  stated  by  the  lawgivers  ;  so  there  was  a 
divergence  of    opinion    amongst    the    commentators    owing   probably  to  the 
circumstance   that  an  adopted  son  might   be   either  a   perfect  stranger  or  a 
member  of  the  adopter's  family.     This  branch   of  the  law  has   been  modified 
and  settled  by  conferring  on   an  adopted  son  almost  all  the  legal  rights  and 
privileges  of   a  real  legitimate  son,  by  giving  him  in  fact  the  same  status  in 
the  family  into  which  he  is  adopted,  as  he  loses  in  the  family  of   his  birth  by 
reason  of  adoption.     Such  a  change  as  this,  mitigating  the  seeming  rigour  of 
the  law,  would  naturally  be  dictated  by  principles   of  equity  and  justice.     As 
•^gards  the  other  branch  of  the  law  of  adoption,  there  are  very  few  conditions 
tnposed  by  the   lawgivers   and  the   commentators   on  general   law,   but   they 
we  been  multiplied  by  the  special  treatises  on  adoption.     Of  the  new  rules 
-troduced  by  the  latter,  some  have  not  been  enforced,  but  some  have  been  adopted, 
rhile   the  scope   of    others  has  been   extended  owing  tb  the  vagueness  of  the 
"lea  themselves  or  of   the  translation.     The   effect  of   enforcing  restrictions 
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Bach  as   are  now   accepted  to  be  rules  of  legal  obligation,  has  been  to  invali- 
date adoptions,   to   entail   considerable   hardship   and  rain  upon  the   persons 
pronounced  to   be  illegally  adopted,  and  to  disturb  the  cherished  arrangementB 
made  by  deceased  persona  with  Respect  to  their  property.     If  the  restrictions 
be   opposed  to   the   ancient  traditions   and  modern  habits  of  the  people,  if 
some  of  them  be  not  only  unreasonable  but  appear  to  be  merely  directory, 
and  if  any  one  of   them  be   the   outcome  of    misapprehension  of  the   books, 
then  the  propriety  of    adhering  to  them  may  fairly  and  legitimately  be  ques- 
tioned, when  the  people  are  found  to  have  been  acting  in  contravention  of  them. 
Stare  decisis. — But  the  principle  of   stare  decisis  appears  to  present  an. 
insuperable  bar  to  the  review  of  a  rule  once  laid  down  by  the  highest  tribunals, 
and  necessarily  followed  by  the   inferior   courts,  upon  the  ground  that  in  the 
leading  case  an  error  has   crept  in  on  account  of   misapprehension  arising 
from  the  imperfection  of  the  materials  from  which  the  rule  was  deduced  or 
from  some  other  unavoidable  cause.     That  there  are  reasons  for  the  possibility 
of   misconception  is  thas  explained  by  the  Privy  Council^ :     "  At  the  same  time 
it  is  quite  impossible   for  us   to  feel   any  confidence   in  our  opinion^  upon   a 
subject  like  this,  when  that  opinion  is  founded  upon  authorities  to  which  we 
have  access  only  through  translations,  and  when  the  doctrines  themselves,  and 
the  reasons  by   which   they  are  supported,  or  impugned,  are  drawn  from  the 
religious  traditions,  ancient  usages,  and  more  modem  habits  of  the  Hindus, 
with  which  we  cannot  be  familiar."     The  precedents  again,  are  locked  up  in 
a  language  which  is  not  only  foreign  to  the  people,  but  which  was  until  recently 
also   unknown  to  the   general  body  of   t^e   legal   practitioners  attending  the 
Mofussil  courts  and  even    the  Sudder  Dewany  Adawlut.     The  inevitable  con- 
sequence has  been,  that  in  some  matters  while  our  courts  of  justice  have  been 
enforcing  rules  opposed  to  popular  practice  and  feelings,  and   defeating  the 
intentions  of  all  the  parties   concerned  in  an  adoption,  by  declaring  it  to  be 
illegal  at  the  instance  of    third   parties ;    the  people  have  nevertheless  been 
following  their  own  traditions  and  usages,  and  if  aware  of  the  precedents,  have 
recourse  to  devices  with  a  view  to  evade  them  and  give  efEect  to  their  wishes 
The  only  legitimate  way  for  getting  out  of  the  difficulty  appears  to  be  to  prove 
contrary  usages, — a  procedure,  which  though  somewhat  feasible  now,  was  almost 
impossible  some  years  back  when  the  present  facilities  of  communication  between 
different  places  foif-  collecting  information  were  not  in  existence. 

Of  twelve  descriptions  of  sons,  only  Dattaka  and  Eritrima  recog- 

nized. — ^I  have  already  pointed  out  to  you  in  the  last  Lecture,  how  the  subjec 
of  sonship  has  been  dealt  with  in  the  commentaries,  and  I  have  shown  that  th* 
opinion  of  the  speculative  writers,   based  upon  the   passage  of    the  ^ditya 

^  Ranguma  v.  Atohama,  4  Moore's  I.  A.,  p.  1 ;  1  PnndiVs  Priyy  Coanoil  Digest,  p.,  813. 
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Purana  and  similar  texts  of  doubtful  authority,  laying  down  that  none  but  the 
Dattaka  is  recognized  as  secondary  son  in  the  present  age,  does  not  afford  any 
evidence  that  the  ancient  usages  had  become  extinct.  But  the  European  authori- 
ties having  accepted  the  special  treatises  aff  the  highest  authority  on  the  parti- 
cular subject  of  adoption,  and  adopted  the  opinion  of  the  Pundits  consulted  by 
them,  came  to  the  conclusion  that  the  Dattaka  son  alone  is  recognized  in  all  places, 
and  the  Kritrima  son  in  Mithila  and  in  the  adjacent  regions  of  Behar  and  Benares. 
Traces,  however,  of  the  continuance  of  ancient  usages  are  discernible  in  the 
results  of  the  enquiry  instituted  by  them  ;  this  together  with  the  facts  that  the 
two  leading  treatises  on  inheritance  recognize  all*  the  forms  of  subsidiary 
sonship,  and  that  some  of  them  are -not  only  unexceptionable  on  any  grounds 
whatsoever,  but  appear  to  be  the  most  natural  and  reasonable  modes  of  affilia- 
tion, and  are  recognized  by  some  of  the  later  commentators,  shows  that  it 
would  be  inequitable  to  invaUdate  any  such  affiliation  if  actually  made.  Be- 
fore dismissing  this  subject,  I  think  it  necessary  to  make  a  few  observations  on 
some  descriptions  of  sons,  showing  that  the  point  is  not  quite  settled  yet. 

Appointed  daughter's  son,  and  niatom  son-in-law.— According  to  the 

ancient  law,  cognates  were  not  recognized  as  heirs  at  all,^  therefore  neither  the 
daughter  nor  her  son  as  such  could  inherit  from  the  father  or  maternal 
grandfather  respectively.  Later  on,  their  heritable  rights  have  been  reoognized, 
but  still  according  to  the  Mitakshara  they  are  excluded  by  the  agnatic  relations 
of  their  ancestor,  living  jointly  with  him.  They  enjoy,  no  doubt,  a  better 
position  under  the  Bengal  school  which  does  not  recognize  succession  by  sur- 
vivorship, and  supports  the  preferable  position  given  to  a  daughter's  son  on 
the  authority  of  texts  that  really  relate  to  an  appointed  daughter *»  son.  This 
rigour  of  the  ancient  law  was  softened  by  the  fiction  of  appointment  of  daughters 
to  raise  issue  for  their  father.  A  man  destitute  of  male  issue,  but  father  of  a 
daughter,  used  to  give  her  in  marriage  to  a  bridegroom  consenting  to  a  stipula- 
tion, that  the  son  borne  by  her  should  belong  to  the  maternal  grandfather. 
Such  a  stipulation,  according  to  some  sages,  is  implied  if  the  father  be  sonless 
at  the  time  of  the  daughter's  marriage ;  accordingly,  a  man  is  prohibited  to 
espouse  a  girl  who  has  no  brother.^  Yasishtha  goes  still  further,  for  he  ordains 
that  a  daughter  who  has  no  brothers  reverts  as  a  son  to  the  family  of  her 
father.^  The  distinctive  feature  of  the  arrangement  appears  to  be  that  the 
appointed  daughter  instead  of  leaving  her  father's  houge  after  marriage, 
continued  to  live  with  him,  and  the  son-in-law  used  to  live  as  a  member  of 
his  father-in-law's  family.  This  practice  obtains  even  now  when  a  sonless  man 
having  a  daughter  is  a  wealthy  persou  and  an  afEectionate  father.     If  a  son  is 

»  Mana,  IX,  187-188.  •  Vaaisbtha,  XVII,  16  j  Colebrooke'a  Dige*fc,  V,  203. 

•  Tajnayalkya,  I,  62-53. 
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bom  of  her,  then  under  the  Dayabhaga,  he  and  his  issue  does  not  suffer  xnucli 
although  he  may  not  be  regarded  as  the  appointed  daughter's  son,  except  in 
the  exceptional  circumstances  of  his  mother  having  a  step-mother  or  of  his 
predeceasing  his  mother  and  maternal  grandmother.  It  appears  to  be  quite 
natural  and  consistent  with  Hindu  feelings  that  a  daughter  and  a  daughter's 
son  should,  under  such  circumstances,  be  allowed  to  enjoy  the  rights  of  an 
appointed  daughter  and  her  son.  Considering  the  Mitakshar^  law  of  devolu* 
tion  of  joint  property,  it  would  be  manifestly  unjust  and  unnatural  should 
these  rights  be  denied  to  them  ;  for  otherwise,  the  undivided  coparcenary  interest 
of  their  ancestor  would  ^pass  to  the  surviving  male  members  of  his  family, 
and  his  daughter  and  daughter's  son  living  with  him,  would  at  most,  if  at  all, 
be  entitled  to  maintenance  only.  In  the  Dr^vira  country  this  usage  has 
assumed  another  form  in  the  institution  of  Illatom  son-in-law,  which  I  shall 
discuss  at  length  hereafter.  Thus  we  find  that  the  ancient  practice  still  sub- 
sists, the  reason  for  the  institution  still  continues,  and  natural  justice  and 
equity  call  for  its  recognition  ;  hence  it  appears  to  be  extremely  unreasonable 
to  discard  it,  simply  because  some  of  the  speculative  vmters  who  were  neither 
judges  nor  lawyers  chose  to  give  prominence  to  a  passage  of  the  Aditya-Purana, 
whereof  the  authority  itself  is  questionable. 

Privy  Oouncil  on  Putriki-putra.— The  High  Court  of  Bengal  threw  out 
an  opinion  against  the  recognition  of  Putrika-putra  in  the  present  age,  in  a  case 
in  which  the  point  did  not  arise. ^  The  question  was  raised  before  the  Lords  of 
the  Judicial  Committee,  but  it  was  not  decided  as  the  claimant  was  found  to 
be  not  a  Putrika-putra,  and  the  following  observations  indicate  the  view  their 
Lordships  took,  of  the  appointment  of  a  daughter.* 

"  The  other  point  which  Mr.  Leith  raised  was  this : — That  assuming  the 
appellant,  Jeebnath  was  not  the  nearest  heir  according  to  the  ordinary 
rules  of  succession,  he  was  made  an  heir  by  the  act  of  Maharajah  Sidnath 
Singh,  who,  he  says,  appointed  a  daughter,  Jeebnath's  mother,  to  raise  a  son 
to  him  ;  and  he  contends  that  by  a  rule  of  Hindoo  law,  a  son  of  a  daughter  so 
appointed  is  entitled  to  succeed  in  preference  to  more  distant  male  relatives ; 
that  a  rule  of  law  of  this  nature  is  to  be  found  amongst  old  collections  of 
Hindoo  law  appears  to  be  established  by  the  text  to  which  Mr.  Leith  referred, 
but  there  seems  to  be  an  opinion  amongst  the  text  writers  that  that  rule  has 
become  obsolete.  In  Sir  Thomas  Strange's  book,  under  the  head  of  *  Inher- 
itance,* he  thus  speaks  of  it : — *  Daughters. — The  right  of  daughters  to  succeed 
in  default  of  sons  and  widow,  is  not  to  be  confounded  with  that  of  the  appoint- 
ed daughter  under  the   old   law ;    that  appointment  was  one  of  the   many 

*  Nursing  Narain  v.  Bhnttun  Loll,  W.  R.,  Gap  number,  p.  194. 

•  Thakoor  Jeebnath  Sing  v.  The  Court  of  Wards,  L.  R.,  2  I.  A.,  163  j  28  W.  R.,  409  j  16 
B.  L.  R.,  190. 
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snbstitations  for  the  son,  and  by  fiction  no  longer  subsisting  regarded  as  one.' 
Then  he  says,  referring  to  another  custom  : — *  This  is  einalogous  to  the  law  as 
applicable  to  the  appointed  daughter,  but  that  substitution,  with  others  of  a 
more  questionable  kind,  became  obsolete.'  In  Sir  William  Macnaghten's 
Treatise  on  Hindoo  Law,  in  the  chapter  on  *  Adoption,*  he  says  : — In  former 
times  it  was  the  practice  to  affiliate  daughters  in  default  of  male  issue,  but 
the  practice  is  now  forbidden.  The  other  forms  of  adoption  enumerated,  by 
Manu  appears  to  be  wholly  obsolete  in  the  present  age.'  This  appointment  of  a 
daughter  may  not  be  strictly  an  adoption,  but  the  text  writers  evidently  refer 
to  this  custom,  amongst  others,  as  being  obsolete.  It  is  not  necessary  in  this 
case  to  decide  that  this  is  so,  although  there  certainly  does  not  appear  to  have 
arisen  in  modem  times  any  instance  in  the  courts  where  this  custom  has 
been  considered.  But  supposing  it  to  exist,  inasmuch  as  it  breaks  in  upon 
the  general  rules  of  succession,  whenever  an  heir  claims  to  succeed  by  virtue 
of  that  rule,  he  must  bring  himself  very  clearly  within  it. 

"It  is  diflBcult^ to  discover  the  precise  ground  on  which  the  plaintiff  ori- 
ginally based  his  claim.  The  plaint  certainly  does  not  state  enough  to  bring 
him  within  the  rules  as  laid  down  in  Manu  and  in  the  Mitakshar&.  The  plaint 
says  this : — '  Your  petitioner's  maternal  uncle,  Maharajah  Luchmeenath  Singh 
Bahadoor,  agreeably  to  the  counsel  of  his  father  Maharajah  Sidnath  Singh 
Bahadoor,  having  given  in  marriage  your  petitioner's  mother,  kept  her  under 
his  roof,  declaring  and  giving  her  hopes  that,  if  a  son  be  bom  to  her,  such  son 
will  stand  in  the  relation  of  son's  son  to  his  mother's  father,  and  that,  if  at  any 
time  occasion  arise,  he  will  observe  the  religious  rites  of  sradh  (obsequies),  and 
keep  the  estate  intact ;  and  accordingly  your  petitioner,  from  the  day  of  his 
birth  to  the  present  moment,  lived  with  the  deceased  Maharajahs  in  common 
for  all  purposes  of  board,  lodging  and  worship.'  Now,  in  this  statement  it  is 
not  said  that  the  Maharajah  Sidnath  by  any  act  of  his  appointed  his  daughter, 
nor  that  the  son,  her  brother,  Luchmeenath  Singh,  did  any  formal  act  appoint- 
ing her  to  raise  a  son  to  his  father ;  the  plaint  says  no  more  than  that  the  latter 
gave  her  hopes  that,  if  a  son  was  bom  to  her,  such  son  would  stand  in  ttiat 
relation. 

"  Looking  at  the  text,  it  seems  not  only  that  the  act  of  appointment  must 

proceed  from  the  father  himself,  but  apparently  should  be  made  by  himself, 

because  all  the  forms  of  expression  which   are  given  are  those  which  it  is 

supposed  the  father  himself  would  utter.     In  Manu,  the  leading  passage  refer- 

*d  to  by  Mr.  Leith  in  Chapter  9,  Section  127,  is  : — *  He  who  has  no  son  may 

jpoint  his  daughter  in  this  manner  to  raise  up  a  son  for  him,   saying,   the 

lale  child  who  shall  be  bom  from  her  in  wedlock  shall  be  mine  for  the  purpose 

I   performing  my  obsequies.'     The   passages  in  the  MitakshadL  are  to  the 

mo  cfiEect.     In  chapter   1,  section  11,   clause  3  : — *  The  son  of  an  appointed 
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daughter  is  eqnal  to  him, — ^that  is,   equal  to  the   legitimate  son.     The   term 
signifies  son  of  a  daughter.     Accordingly,  he  is  equal  to  the  legitimate  son,  as 
described  by  Yasishtha : — This  damsel,  "who  has  no   brother,   I   will  give   unto 
thee  decked  with  ornaments :    the   son  who   may   be  bom   of  her  shall  bo 
my  son. — Or,  that  term,  may  signify  a  daughter  becoming  by  special  appoint- 
ment a  son.'     The  last  is  not  the  present  case.     As  their  Lordships  understand, 
what  is  set  up  is,  not  that   the   daughter  became   a   son  by   appointment,   but 
that   she   was   appointed  as  a  special  daughter  from  whom  might  proceed  a  son 
who  should  stand  in  the  place  of  a  son's   son.     '  Still   she  is  only  similar  to  a 
legitimate   son,   for  she   derives   more  from  the  mother  than  from  the  father. 
Accordingly,  she  is  mentioned  by  Yasishtha  as   a   son,   but   as   third  in  rank/ 
Then   the  note  to   that  is : — *  The   Putrika-putra  is  of  four  descriptions :  the 
first  is  the  daughter  appointed  to  be  a  son ;  she  is  so  by  a  stipulation  to  that 
effect.     The  next  is  her  son.     He  obtains,   of  course,   the  name  of  son  of  an 
appointed  daughter,  without  any   special  compact.     This  distinction,  however, 
occurs :  he  is  not  in  the  place  of  a  son,  but  in   place  of  a  son's  son,  and  is  a 
daughter's  son,' —  that  is,  the  9on  of  a  daughter  who  is   herself   appointed   to 
be   in   the  place  of   a  son.     Then  there  is  this : — *  The  third  description  of  son 
of  an  appointed  daughter  is  the  child  bom  of  a  daughter  who  was  given  in 
marriage  with  an  express  stipulation  in  this  form.     The  child  which  shall  be 
bom  of  her  shall  be  mine  for  the  purpose   of  performing  my  obsequies.'     The 
attempt  is  made  to  bring  the  appellant  within  this  third  description  of   son  of 
an   appointed  daughter.     A  special  form  of  stipulation  is  given.     It  is  stated 
that  it  must  be  expressed,  and  Manu  also  speaks  of  an  express  appointment 
proceeding  in  the  same  way  from  the  father  himself    upon   the  marriage  of  the 
daughter.     In  this  case  no  appointment  was  made  by  the  father,   and  it  cer- 
tainly requires  positive  law  or  evidence  of  a  custom  from  which  the  law  may 
be  presumed,  that,  supposing  the  rule  still  to  exist  that  a  father  may  appoint 
a,  daughter  for  this   purpose,  it  is  part  of  it  that  he  may  delegate  the  appoint- 
ment to  his  sons.     There  is  nothing  said  of  that  power  to  delegate   being  a 
part  of   the   law,   but,  on  the  contrary,  the  rules  as  to  the  manner  of  appoint- 
ment given  in  the  old  authorities  point  to  the   act  proceeding   personally  from 
the  father.     The  law  as  to  adoption   of  sons  bears  an  analogy  to  this,  but  the 
usages  of  that  law  cannot,  without  authority,  be  imported  into  this  mode  of 
appointment.     These  adoptions  must  stand  upon  the  authority  relating  to  each. 
In  this  case,  there  was  no  formal   appointment  by  the  father  himself  in  his 
life-time,  and  no  sufficient  authority  has  been  cited  to  establish  that  what  was 
done  afterwards  can  have  the  effect  of   making  the  son  of   the  daughter,  who 
appears  to  have  been  married  with  the  consent  of  her  brother  upon  the  con- 
dition that  the  husband  should  live  in   the   house,   equal  for  the   purposes  of 
succession  to  the  son  of  a  son." 
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It  maj   be  mentioned  in  this   connection    that  the   Mitakshara    and  the 
Viramitrodaya  the  two   leading  authorities   in   the   Benares  school,  by  which 
the  case  before  the  Privy  Council  was  governed,  recognize  all  the  descriptions 
of  secondary  sons ;  and  the  Yiv4d»-Tandava  of  Kamalakara,  who  was  a  Benares 
Pandita  and  contemporaiy  of  Nanda  Pandita   says,   on  referring  to  the  text 
of  the  Aditya- Purina,   that  the  term  aurasa  in  that  text  includes  the  Putrikd- 
putra.     Balambhatta  the  commentator   on  the   Mitakshara,  adopts   the  view 
advanced  by  that  text,   but   maintains   that  it  does  not  intend  to  prohibit  the 
Putrika-putra,  who  again  is  hot  included  by  Manu  in  the  catagory  of  secondary 
sons.     It  may  also  be  observed  that  there  is  some  distance  between  the  obsolete- 
ness  and  the  illegality  of   a  custom.     It  is  also  worthy  of  notice  that  the 
Jaina  Shasters  seem  to  recognize  four  descriptions  of   secondary  sons  one  of 
whom  is  Putrika-putra.  ^ 

Sahodhluya  or  the  son  of  a  pregnant  bride  recognized  by  the  Privy 

OoxUlciL — Notwithstanding  what  is  laid  down  by  the  commentators  following 
the  passage  of  the  Aditya-Purana,  and  by  the  Dattaka-Mimansi  and  the 
Dattaka-Chandrika,  the  Lords  of  the  Judicial  Committee  appear  to  recognize 
the  validity  of  the  son  of  a  pregnant  bride  in  the  present  age.*  Their  Lord- 
ships' view  is  expressed  in  the  following  passages  : — **  Their  Lordships  think 
that  the  High  Court  came  to  a  correct  conclusion  that  a  marriage  did  take  place 
between  the  father  and  mother  of  the  child  prior  to  its  birth  ;  and,  assuming 
that  the  High  Court  are  correct  in  finding  that  the  child,  although  bom  after 
marriage,  was  procreated  or  begotten  before  the  marriage  took  place,  their 
Lordships  are  of  opinion  that  that  court  came  to  a  right  conclusion,  in  point  of 
law,  that  the  child  was  legitimate. 

"  The  point  of  illegitimacy  being  established  by  proof  that  the  procreation 
ivas  before  marriage  had  never  suggested  itself  even  to  the  learned  Counsel 
for  the  appellant  at  the  time  of  the  trial,  nor  does  it  appear,  from  the  authori- 
ties cited,  to  have  been  distinctly  laid  down  that,  according  to  the  Hindu  law, 
in  order  to  render  a  child  legitimate,  the  procreation  as  well  as  the  birth  must 
take  place  after  marriage.  That  would  be  a  most  inconvenient  doctrine.  If 
it  is  the  law,  that  law  must  be  administered.  Their  Lordships,  however,  do 
not  think  that  it  is  the  Hindu  law.  They  are  of  opinion  that  the  Hindu  law  is 
ihe  same  in  that  respect  as  the  English  law/' 

You  will  observe  that  the  child  in  this  case,  undoubtedly  falls  within 
^.he  definition  of  the  son  of  a  pregnant  bride,  and  as  such  is  not  recognized  in 

*  Vjavastha  of  Jaina  Pandits,  in  the  case  from  whioh  appeal  from  original  decree  No.  223 
of  1888,  arose  before  the  Calcutta  High  Court. 

*  Fedda  Amani  y.  Zemindar  of  Marungapuli,  L.  B.  1,  I.  A.,  287;  14  Beng.  L.  B.,    115;  21 
V^.  B.,  358. 
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the  Kali  yuga  according  to  the  modern  commentators.  It  is  doubtful  whether 
the  attention  of  the  Privy  Council  was  invited  to  the  real  difficulty  attending 
the  question.  But,  however  that  may  be,  the  ruling  cannot  be  supported, 
unless  it  be  assumed  that  the  Privy  Council  refused  to  follow  the  rule  based 
upon  the  text  of  the  Aditya-Purana,  and  rested  their  judgment  on  the  Mitak- 
shara.  It  is  also  worthy  of  remark,  that  though  the  child  was  held  in  point 
of  law!  to  be  legitimate,  it  should  not  be  confounded  with  what  is  called  "  true 
legitimate  "  or  Aurasa  son. 

Paunarbhava  raised  to  the  rank  of  Aurasa.— I  have  already  told  you 

that  although   remarriage   of  widows  was   disapproved  by  the  rishis,  yet  they 
recognized  its  validity ;  but  they  ranked  the  issue  of  such  marriage  as  a  secon- 
dary child  under  the  name  of  Paunarbhava  or  son  of  a  twice-married  woman« 
Later  on,  the  Aditya-Purana  and  other  works  that  brought  forward  the  theory 
of  certain  ancient  practices  being  unfit  for  the  Kali  age,  included  re-marriage 
of  widows  as  one  of  them.     But  notwithstanding,   this   usage  has   all  along^ 
continued  amongst  some  of  the  lower  castes,  and  in  particular  localities,  although 
it  has  become  obsolete  among  the  higher  classes  of  the  Hindus  in  most,  if 
not  all,  places.     A  doubt  was,  in  consequence,  entertained  whether  remarriage 
of  widows  belonging  to  those  classes  amongst  whom  it  had  become  obsolete,  should 
be  considered  illegal,  as  it  was  held  to  be.     A  controversy  was  initiated  by  Pundit 
Iswara  Chandra  Vidyasdgara  who  maintained  that  upon  a  true  constructioa 
of  the  Shasters,  re-marriage  of    widows  cannot  be  held  to  be  invalid  in  law ; 
while  his  opponents   contended  upon  the  authority  of  the  minor  Pur&nas,  that 
the  ancient  practice  is  forbidden  in  the  present  age.     The  effect  of  the  discus- 
sion was  that  the  Legislature  was  moved  to  pass   Act  XY  of  1856,  declaring 
such  marriages  to  be  perfectly  valid.     As  regards  the  status  of  the  issue  of 
such  marriages.  Pundit  Iswara  Chandra  Vidyasdgara  contended  that  in  the 
present  age  it  must  be  the  same  as  that  of  the  Aurasa  son.     On  this  point  he 
met  his  adversaries  with  their  own  weapon  :  having  established  the  validity  of 
the  re-marriage  of  widows  upon  the  authority  of  a  text^  of  the  Institutes  of 
Parasara,  which  is  admitted  on  both  sides  to  be  declaratory  of  the  law  of  the 
Kali  age,  the  learned  Pundit  contended  that  as  according  to  the   Aditya-Purana 
and  other  works  relied  upon  by  his  opponents,  there  can  be  only  two  descriptions 
of  sons  in  the  Kali  age,  namely,  the  Aurasa  and  the  Dattaka,  the  issue  of  remar- 
riage of  widows  must  be  regarded  as  Aurasa  and  not  as  Paunarbhava,  the  latter 
description  of  son  being  forbidden  in  the  present  age.     The  Legislature  appears 
to  have  adopted  the  Pundit's  view,  and  the  effect  of  the  provision  of  the  Aci 
has  been  to   raise  the   Paumabhava  of  the   ancient  law  to  the  rank  of  ti 
Aurasa. 

*  See  Evidence  Act,  No.  1  of  1872,  Section  112.  •  Lecture  iii,  p.  100, 
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Dattaka  and  Krita  sons. — There  is  an  interesting  correspondence  be- 
tween.Mr.  Colebrooke,  Sir  Thomas  Strange  and  Mr.  Ellis  about  the  legality  in 
the  present  age  of  adoption  by  purchase.^  Mr.  Ellis  maintained  the  aflfirmative 
on  the  ground  of  cnstom  in  the  Sonth  ;  while  Mr.  Colebrooke  took  a  contrary 
view  solely  based  npon  the  later  commentaries.  The  distinction  between  a 
given  and  a  purchased  son  consisted  in  this  that  in  the  one  case  the  natural 
parents  transfer  their  parental  dominion  without  consideration,  and  in  the 
other  for  a  valuable  consideration.  If  the  payment  of  any  price  or  considera- 
tion by  the  adopter  to  the  natural  parents,  have  the  efEect  of  constituting  the 
boy  adopted  a  purchased  son,  then,  practically  speaking,  all  the  adopted  sons 
that  are  found  at  the  present  day  would  come  under  that  category,  except 
perhaps  in  those  cases  where  the  adopter  and  the  giver  are  near  relations. 
The  result  of  Mr.  Ellis's  enquiry  into  the  actual  practice  in  the  Dravira  country 
on  this  point,  appears  to  be  the  general  usage  in  all  the  provinces ;  for  parents 
that  give  their  sons  in  adoption  are  in  ordinary  cases  poor  men  in  needy  cir- 
cumstances and  cannot  be  induced,  except  for  a  valuable  consideration,  to  part 
with  their  sons  although  their  advancement  on  adoption  by  rich  men  may  over- 
<x>me  the  natural  feelings  revolting  at  the  idea  of  perpetual  severance  of 
fsonnection.  But  at  the  time  when  the  discussion  took  place  between  the  learned 
lawyers  and  scholars,  slaveiy  was  a  recognized  institution,  and  this  fact  seems  to 
have  influenced  Colebrooke's  opinion  on  the  particular  point,  and  he  refused  to 
admit  the  validity  of  the  usage  which  "was  in  opposition  to  the  law  enunciated 
in  the  later  commentaries.  Now  that  slavery  has  been  abolished  there  is  no 
fear  of  any  danger  to  the  interests  of  a  boy  who  is  given  in  adoption  for  a 
consideration  which  may  be  looked  upon  as  a  conciliatory  present  and  not  as  a 
price.  Then  again  when  we  find  the  formalities  of  gift  are  observed  notwith- 
stcmding  the  payment  of  price,  the  transaction  may  be  regarded  as  a  gift  for  a 
consideration,  of  a  thing  which  possesses  no  marketable  value.  To  hold  an  adop- 
tion invalid,  as  it  has  been  held,*  on  the  grou'hd  of  a  sum  of  money  having 
been  paid  to  the  natural  father  to  induce  him  to  give  his  son  for  affiliation,  would 
serve  no  good  purpose,  but  only  teach  people  to  observe  secrecy  in  the  matter. 

Ejltrima  and  Svayandatta. — I  have  already  told  you  that  there  is  no 
sabstantial  difference  between  the  son  made  and  the  son  self -given  :  in  the  first 
case  the  proposal  for  affiliation  proceeds  from  the  adopter ;  and  in  the  latter, 
from  the  adoptee.  Both  of  them  must  be  orphans  or  destitute  of  parents,*  and 
therefore  sui  juris  and  competent  to  dispose  of  themselves  in  adoption.  It  is 
Lfficult  to  understand  the  reason  why  one  should  be  recognized  and  the  other 
x)hibited  in  the  present  age.     Then  again,  why  should  not  the  Kritrima  form 

'  Strange's  Hinda  Law,  vol.  II,  p.  140,  et  seq, 

*  Eshan  Kishore  Acharjea  Ghowdhry  v.  HurUh  Chunder  Chowdhryf  21  W.  R.,  381. 

•  MiaicshaM,  I,  11,  17  and  18. 
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be  permitted  to  Hindus  in  all  parts  of  India,  when  the  Dattaka-Mimans^  which 
recognizes  this  form  of  adoption,  is  supposed  to  be  respected  everywhere.  There 
cannot  possibly  be  an  objection  to  the  formation  of  an  artificial  relationship 
with  the  mutual  consent  of  the  parties  concerned.  But  as  the  imitation  of 
sonship  in  adoptions  is  inversely  proportional  to  the  age  of  the  adoptee,  these 
forms  of  affiliation  may  have  fallen  into  disuse  in  consequence  of  the  subjects  of 
such  adoptions  being  adults.  It  should,  however,  be  observed  on  the  other  hand, 
that  a  man  may  like  to  adopt  as  his  son  a  youth  endowed  with  excellent 
qualities.  One  cannot  fail,  therefore  to  be  struck  with  the  absurdity  of  tho 
rule  prohibiting  at  the  present  day  contracts  of  this  kind,  that  were  recognized 
in  rude  ages. 

But,  however  unreasonable  the  rule  may  appear,  it  has  been  adopted  and 
followed  by  courts  of  justice.  Accordingly  it  has  been  held  that  amongst 
Hindus  in  the  Presidency  of  Bombay,  an  adoption  of  a  son  self -given  although 
he  may  at  the  time  of  the  gift  be  an  adult,  is  invalid  in  the  Kali  Yuga  or 
present  age  ;^  and  also  that  an  orphan  cannot  be  adopted.^  You  will  observe 
that  these  rulings  show  that  the  Dattaka-Mim&ns&  is  not  respected  in  the 
southern  countries,  so  far  as  the  Kritrima  form  of  adoption  is  concerned. 

Apaviddha  and  P&lak-putra. — The  Apaviddha  is  a  son  cast  out  by  his 
father  and  mother  and  taken  as  a  son  by  a  protector,  and  resembles  a  Palak- 
putra  or  a  foster  son  of  the  present  day,  that  appears  to  be  a  traditional  relic 
of  the  ancient  usage.  A  man  may  take  pity  on  an  orphan  and  helpless 
child,  or  feel  great  affection  for  a  child  of  a  near  relation,  and  bring  him  up  as 
his  own  child,  in  the  latter  case  with  the  assent  of  the  parents.  "  A  boy  main- 
tained  in  the  house,  married  and  advanced  in  life,  whether  a  son  of  a  relation 
or  stranger,  is  called  Piluk- putra,  and  is  not  entitled  to  share  in  any  property 
de  jure.*'^  "  The  Oudich  (Kaletiya)  Brahmanas  of  Broach  answered 
Borrodailo  that  either  a  foster  son  or  an  adopted  son  might  be  taken.  He 
would  share  equally  with  an  after-bom  son,  and  he  might,  failing  any  other  son 
of^his  real  father,  take  both  estates  (like  a  Dvyamushy^yana.)"*  In  the  case 
of  Nilmadhah  Doss  v.  Bissessur  Dassj^  the  Privy  Council  held  that  a  P^lak-putra  '^ 

received  with  the  consent  of  the  real  father,   retained  his  natural  relationship 
and  could  not  be   debarred  from  rights  of  inheritance  in  his  natural  family.  | 

It  seems  to  be  doubtful  whether  the  term  PAlak-putra  used  by  Hindus  should 
always  be   taken   as   equivalent  to  a  foster  son ;  and  I  shall  show  that  it  may 

^  Baslietiappa  Bin  Baslingappa  v.  Shivlingappa  Bin  Ballappa,  10  Bom.  H.  C.  E.,  268. 

*  SnbbaluYammal  v.  Ammakutti  Ammal,  2  Mad.  H.  C.  B.,  129 ;  Balvantrav   Bhaskar   v. 
Bayabni,  6  Bom.  H.  0.  R.,  O.  C,  88. 

*  Steele's  Law  and  Cnstoms,  p.  181. 

♦  West  and  Bnhler,  p.  1218. 

•  13  Moore's  I.  A.  85 ;  3  Beng.  L.  B.,  P.  C,  27  j  12  W.  R.,  P.  C,  29. 
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mean  an  adopted  son  as  well.  In  the  case  before  the  Privy  Council  it  was 
doubtful  whether  the  son  was  a  mere  Palak-putra  or  a  Dattaka.  It  has  been 
held  that  Hindu  law  does  not  allow  the  adoption  of  a  Palak-putra,  only  one 
form  of  adoption  being  recognized  by  the  Bengal  authorities.^  Like  Palak-putras 
there  may  be  P^lak-Kanyas  or  foster  daughters  or  daughters  by  adoption.* 

Dattaka  and  Eritrima,  the  subjects  of  the  modem  law  of  adop- 
tion.— ^The  Dattaka  form  of  adoption  is,  as  I  have  already  told  you,  the  only 
form  which  according  to  all  the  later  writers  on  Hindu  law,  is  recognized  in  the 
present  age.  This  view  has  been  adopted  by  our  courts  of  justice,  and  that  form 
of  adoption  is  now  prevalent  in  all  parts  of  India.  The  Kritrima  form 
has  now  become  a  local  usage  principally  of  Mithila,  where  widows  are  held  to  bo 
incapable  of  adopting  in  the  Dattaka  form.  The  rules  regulating  these  two 
forms  of  adoption  constitute  the  modem  law  of  adoption,  of  which  the  principal 
topic  is  the  Dattaka.  It  is  worthy  of  remark  that  although  according  to  the 
texts  of  the  sages,  as  well  as  to  the  commentaries,  the  law  relating  to  the 
Dattaka  and  the  Kritrima  son  is  almost  the  same  in  most  particulars,  yet  the 
law  relating  to  the  latter  retains  its  ancient  simplicity,  while  that  concerning 
the  Dattaka  son  who  is  recognized  by  all  the  schools,  has  developed  in  a 
different  way.  With  these  preliminary  observations,  I  now  proceed  to  discuss 
the  law  of  Dattaka  adoption. 

Dattaka,  Poshya  and  P&lak-putra. — Battdka  is  the  word  used  in  San- 
skrit books,  but  the  people  of  Bengal  geherally  use  the  term  Poshya-putra  to 
designate  an  adopted  son.  It  conveys  the  same  idea  as  Palak-putra,  that  is, 
one  who  is  maintairhed  and  treated  as  a  son,  as  distinguished  from  a  real  son. 
The  words  poshya  and  pdlaka  are  both  of  Sanskrit  origin  and  may  be  applied 
to  any  one  of  the  different  kinds  of  sons  by  adoption.  The  word  poshya,  how- 
ever, does  not  occur  in  any  of  the  Sanskrit  books  dealing  with  adoption ; 
bnt  the  term  pdlaka-pitd  is  used  in  the  Dattaka-Mimdnsd^  for  adoptive  father 
as  distinguished  from  janaka-pitd  or  real  father.  Palaka  means  protector  or 
maintainor ;  but  in  the  composite  term  Palak-putra  as  used  in  ordinary  lan- 
guage, the  word  does  not  convey  that  sense  but  its  correlative.  Hence  you  will 
observe  that  the  word  palak-putra  may  be  employed  to  mean  a  Dattaka  son,  and 
I  am  informed  that  it  is  so  used  by  some  persons  and  in  certain  places,  and 
therefore  it  is  not  safe  to  rely  upon  a  word  like  palak-putra  used  in  a  document, 
for  considering  that  the  son  intended  is  not  an  adopted  son.  In  the  case  of 
NUmadhah  Bass  already  referred  to,  the  opinion  of  the  Privy  Council  that  the 
son  was  not  an  adopted  son,  was  to  some  extent  influenced  by  the  fact  that  the 
word  Palak-putra  instead  of  Dattaka-putra  had  been  used  in  a  document. 

»  Kalee  Chunder  Chowdhery  t;.  Shib  Chunder,  2  W.  E.,  281. 

*  Steele's  L.  &  C,  p.  181,  186  and  231. 

*  Dattaka-Mimansa,  2,  8. 
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To  whom  does  law  of  adoption  apply  ?— This  qaestion  is  not  free  from 

doubt  and  difHculty.  The  law  of  adoption  is  supposed  to  be  intimately  asso- 
ciated with  Brahmanism,  or,  the  doctrine  of  spiritual  benefit ;  but  ^we  have 
already  seen  that  the  doctrine  had  nothing  whatever  to  do  with  the  origin 
of  adoption,  and  we  also  find  the  usage  of  adoption  amongst  the  JainaiS,  the 
Sikhs,  and  even  the  Mahomedans  of  the  Punjab,  who  do  not  believe  thai 
sons  are  competent  to  render  any  spiritual  service  to  them ;  on  the  other  hand^ 
we  find  the  falling  off  of  the  practice  of  adoption  amongst  the  general  body 
of  the  Hindus  themselves.  The  law  of  adoption  is  found  in  the  law-books 
of  the  Hindus,  therefore  primd  facie  it  applies  to  them.  The  hill  tribes  on 
the  borders  of  India  do  not  follow  all  the  customs  and  usages  of  the  Hindus, 
it  is  therefore  doubtful  whether  they  follow  the  usage  of  adoption ;  the  fact 
that  the  usage  of  adoption  obtained  all  over  in  ancient  India,  is  no  criterion 
for  its  continuance  at  the  present  time  amongst  all  people.  Actual  existence 
of  the  usage  is  the  sole  test  for  determining  whether  the  law  of  adoption 
applies  to  semi-Hindu  and  non-Hindu  tribes  in  India.  The  law  of  adoption 
applies  to  Jainas  and  Sikhs,  who  are  of  Hiadu  descent,  and  having  no  separate 
law  of  their  own,  have  been  governed  Jjy  the  Hindu  law.  It  has  been  held 
by  the  High  Court  of  Bombay  that  it  is  not  a  necessary  consequence  of  the 
circumstance  that  the  spiritual  motive  for  adoption  has  no  influence  on  the 
Talabda  Koli  caste,  that  its  members  may  not  lawfully  adopt.^ 

Whether  it  applies  to  the  Br&hmaB  and  like.— The  history  of  the  Bdih- 

mas  shows  that  they  are  Hindu  dissenters,  being  opposed  only  to  the  caste 
system  and  idolatry,  the  former  of  which  forms  no  part  of  religion  and  the  latter 
is  but  a  fringe  of  Hindu  theology  which  is,  as  I  have  already  shown,  so  fully 
diversified  and  exhaustive  that  no  Hindu  need  renounce  Hinduism  for  the  sake 
of  religion.  They  are  Monotheists,  and  in  one  case*  it  was  admitted  that 
they  are  Vedantists  ;  but  the  progressive  Brihmas  sometimes  say  that  they  are 
eclectics  in  religion.  However  that  may  be,  they  have  not  renounced  Hinduism 
except  in  a  qualified  sense,  they  live  like  Hindus,  and  in  most  respects  think 
and  feel  like  their  ancestors.  At  any  rate  they  are  Hindus  by  descent,  if  not 
by  creed,  and  therefore  they  are  primd  facte  to  be  governed  by  Hindu  law,  unless 
it  be  held  that  they  are  now  amenable  to  the  Succession  Act.  And  if  Hindu 
law  applies  to  them,  the  law  of  adoption  also  will  apply,  notwithstanding 
their  want  of  belief  in  the  spiritual  aspect  of  it.  As  regards  Hindu  converts 
to  Christianity  or  Islamism,  the  case  is  quite  different  especially  in  the  latter 
instance,  for  the  Mahomedan  law  of  succession  and  inheritance  is  intimatel. 
associated  with  religion.  The  Succession  Act  is  theoretically  the  territorri?* 
law  of    India,  but  it  was  passed  principally  for  the  benefit  of  the  Christiam 

"  Bhala  Nahana  v.  Parbhn  Hari,  I.  L.  R.  2  Bom.,  67. 

«  Annnd  Coomar  Gangooly  v.  Rakhal  Chnnder  Roy,  8  W.  B.,  278. 
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und  although  Hindus,  Mahomedans  and  Buddhists  only  were  originally  exclud- 
ed from  its  operation,  it  has  been  found  necessary  to  extend  the  exception  to 
certain  hill  tribes.  The  Hindu  converts  to  Christianity  have  not  only  renounced 
BLinduism  in  an  unqualified  manner  but  joined  the  Christian  community  of 
the  descendants  of  Europeans,  and  so  they  may  be  considered  to  have  ceased 
to  be  governed  by  Hindu  law.  fiut  it  is  doubtful  whether  the  same  view 
may  properly  be  taken  of  the  peasant  Christians  in  the  mofEussil,  not  a  few 
of  whom  think  that  by  becoming  Christians  they  have  added  one  more  to  the 
three  hundred  and  thirty-three  millions  of  Hindu  gods. 

It  was  held  not  applicable  to  a  Hindnised  Koch  family.— A  family 

took  its  origin  in  the  Koch  tribe  of  North  Bengal,  which  was  not  Hindu 
originally  but  became  subsequently  Hinduised.  The  family  retained,  and  was 
governed  by,  customs  at  variance  with  Hindu  law.  A  question  arose  whether 
succession  by  virtue  of  adoption  applied  to  such  a  family  as  this,  and  in  the 
absence  of  proof  that  succession  upon  adoption  had  been  introduced  into  it 
the  Privy  Council  held,  that  title  by  adoption  could  not  prevail. ^ 

Onstom  in  a  Hindu  family  barring  adoption. — The  Sudder  Court  of 

Bengal  allowed  that,  even  in  a  Hindu,  family,  there  might  be  a  custom  which 
barred  inheritajice  by  adoption,  and  remanded  the  case  for  further  investigation 
of  the  alleged  custom.*  The  case  related  to  an  impartible  estate.  It  appears  to 
be  just  and  equitable  that  the  holder  of  an  impartible  raj  or  estate, .  devolving 
on  him  alone  to  the  exclusion  of  other  members  of  the  family  in  pursuance 
of  a  family  custom,  should  not  have  the  power  of  adoption,  so  as  to  defeat  the 
rights  which  the  other  members  of  the  family  may  possess  according  to  the 
Kulachar,  and  pass  the  estate  to  a  person  chosen  by  him  in  the  exercise  of  the 
power  of   adoption,  who  may  be  a  perfect  stranger  to  the  family. 

Theory  of  SOnship  and  adoption. — ^According  to  both  ancient  and 
modern  Hindu  law  sonship  appears  to  be  an  office  or  status,  and  it  does  not 
carry  with  it  the  idea  of  procreation  by  the  father ;  since  the  sons  by  birth,  such 
as  those  blind  from  birth  or  labouring  under  similar  disability,  do  not 
possess  the  status  or  quality  of  a  son.  The  distinctive  characteristics  of  the 
status  are  the  capacity  for  performing  the  obsequies,  and  the  right  to  inherit 
the  estate,  of  the  father.*  Manu*  and  Atri^  represent  the  subsidiary  sons  to 
the  substitutes  of  the  real  legitimate  sons  :  of  the  eleven  kinds  of  substitutes 
the  appointed  wife's  son,  the  appointed  daughter,  her  son,  unmarried  damsel's 
■on,  twice-married   woman's  son,  pregnant  bride's  son  and  adulterous   wife's 

>  Fanindra  Deb  Baikat  v.  Ragiswar  Das,  I.  L.  R.,  11  Calc,  463. 

'  Rajah  Bisbanath  Sing  v.  Ramcbam  Majmoadar,  Beng.  S.  D.  A.  R.,  1850,  p.  20. 

*  Dattaka  Miminsil,  Sect.  II,  62. 

«  Mann  IX,  180 ;  Dat.  Mim.,  I,  33. 

*  Cited  in  Dattaka  Miminei,  Sect.  I,  3. 
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son  aare,  according  to  the  DattakarMimdnsa,^  the  principal  snbstitntes  by  reason 
of  their  being  connected  in  blood  with  either  the  legal  father  or  his  wife  op 
both,  and  therefore  resembling  a  real  legitimate  son ;  but  the  given  son  and  the 
rest  are  secondary  snbstitntes  by  virtue  of  the  texts  of  law.  A  son,  boweTer, 
is  not  the  end,  but  a  means'  to  an  end ;  for  there  cannot  be  a  substitute  of  an 
end.  Absolution  from  debt  and  attainment  of  heaven  form  the  end  for  which 
a  son  of  the  body  is  the  primary  means,  and  adoption  is  substitution  of  a 
secondary  means  on  failure  of  the  primary  one  ;*  it  is  in  fact  the  appointment 
of  a  person  to  fill  the  office  of  a  real  son.  But  the  fiction  of  Hindu  adoption  is 
supposed  to  be  that  the  adopter  procreated  the  boy  on  his  natural  mother.^ 
There  is,  however,  no  foundation  for  such  a  fiction,  except  a  passage  in  the 
Dattaka-Mimansa,  in  which  Nanda  Pandita  with  a  view  to  prohibit  the  adop- 
tion of  some  near  relations,  says  that  the  boy  to  be  adopted  should  have  the 
capability  of  being  begotten  by  the  adopter  through  an  appointment  or  the 
like.*  But  this  passage  can  by  no  means  support  the  theory  of  fictitious 
procreation.  Besides  such  a  theory  is  inconsistent  with  the  admitted  incapacity 
and  rights  of  an  adopted  son.  If  the  theory  were  correct  he  ought  to  retain 
his  relationship  with  his  natural  mother  and  ^er]  relations,  and  he  should  oE&c 
oblations  to  her  ancestors  and  inherit  from  them.  But  we  find  the  law  to  be 
quite  the  contrary,  for  he  is  to  offer  oblations  to  his  adoptive  mother's  ances- 
tors,^ and  is  entitled  to  inherit  from  her  and  her  relations.®  Hence  if  there 
be  any  fiction,  it  is  that  the  adoptive  father  has  begotten  the  boy  adopted  on 

« 

his  pwn  wife  and  not  on  the  boy's  natural  mother.  In  this  connection  it  should 
also  be  borne  in  mind  that  according  to  Hindu  law,  a  son's  son  and  a  son's 
grandson  occupy  in  all  respects  the  same  position  as  a  son,  and  are  included 
by  the  term  putra  or  son. 

Spiritual  and  secular  objects  of  adoption. — According  to  the  two 

leading  treatises  on  adoption,  the  object  of  affiliation  is  twofold,  one  is  spiritual 
and  the  other  temporal.  A  son  is  represented  to  be  necessary  for  the  attain- 
ment of  a  particular  region  of  heaven,  and  for  the  performance  of  the  exequial 
rites  and  of  the  ceremony  of  offering  the  funeral  cakes  and  the  libations  of 
water,  which  are  conducive  to  the  spiritual  welfare  of  departed  spirits ;  as 
well  as  for  the  celebrity  of  name,  for  perpetuation  of  lineage,  and  for  possession 
of  the  estate.  The  spiritual  object  may  be  attained  by  a  man  destitute  of  male 
issue  through   the  instrumentality  of  other   relations,   such   as    the  brother's 

'  Dattaka  Mfrndnsi,  Sect.  I,  35. 
'  Dattaka  Mim&nsa,  I,  41-^52. 

*  Sir  F.  Macnaghten's  Considerations  on  Hindu  Law,  p.  171. 

*  Dattaka  Mim&nsa,  Y,  16. 

*  Dat.  Mim.,  VI. 

^  Kalikamal  Moznmdar  v,  Umasankar  Maitra,  I.  L.  B.,  10  Calo.,  232. 
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aon.^     Bat  tlie  secular  object  cannot  be  gained.except  by  means  of  a  son  real  or 
adopted.     Thns,  the  Dattaka-Chandrika  says  :  "  Although  by  reason  of  the  ordi- 
nance that  a  fraternal  nephew  is  the  same  as  a  son,  he  may  be  the  means  of  pro- 
curing* exemption,  from  exclusion  from  heaven,  and  so  forth  :  still, — as  the  cele- 
bration of  name,  and  the  due  perpetuation  of  lineage  would  not  be  attained, — 
for  the  sake  of  the  same,  his  affiliation  by  adoption  is  indispensable.'**    With 
respect  to  this  matter.  Sir  F.  Macnaghten  observes  : — "  Upon    this    particular 
point,  the  sum  of  all  I  have  been  able  to   collect   out  of  books,    or  from  living 
authorities,  is,  that  in  the  three  superior  classes,  if  there  be  brothers  of  the  whole 
bloody  a  son  of  one  of  them,  for  religiotts  purposes^  will  be  the  son  of  all ;  and 
that,  while    this  son  exists,  the  childless    brothers  by  the  same  father  and 
mother  need  not  adopt  one  for  the  performance  of  sacred  rites.     But  that  in  a 
secular  point  of  view,  a  male  child  is  not  considered  as  the  son  of  his  father's 
brethren — and  that  to  take  the  heritage  as  a  son  of  his  uncle,  he  must  be  adopt- 
ed ;  that,  temporally  considered,  he  does  not,  as  a  son,  derive  any  benefits  from 
them, — and  that  the  son  of  a  brother  is  recommended,  in  preference  to  all  others, 
for  adoption."^    A  man  again  that  aims  at  moksha  or  liberation  from  transmi- 
gration, which  is  the  highest  spiritual  end  of  Hindus,  does  not  require  a  son 
for  spiritual  or  temporal  purposes,  and  therefore  cannot  adopt  one.i^     The  reli- 
gious motive   set  forth  in  the   special  treatises,   appears  to  have  no  hold  on 
the  general  body  of    Hindus  includiug  the  orthodox  Pundits,  who  Seldom  if 
ever  adopt  sons.     Adoptions  are  now  confined  to  rich  families,  and  it  seems  an 
irony  of  nature,  that  while  a  poor  man's  home  teems  with  children,  rich  in- 
heritances go  a-begging  for  want  of  heirs,  and  the  continuation  of  the  richest 
families,  is  generally  maintained  by  adoptions.     The  term   '  celebrity  of  name  ' 
requires  a  few  words  of  explanation  :  it  is  a  general  custom  amongst  the  Hindus, 
that  whenever  a  person  is  to  be  described  whether  in  a  private  document  or  in 
a  public  proceeding,  the  mention  of  his  father's  name  forms  an  indispensable 
part  of  the  description ;  and  this  custom  is  recognized  by  the  Legislature  in 
some  Acts  which  provide  that  Hindus  are  to  be  described  in  that  manner.     The 
present  description  appears  to  be  a  shorter  form,  for  in  religious  ceremonies 
as  well  as  in  ancient  documents  we  find  a  Hindu  described  by  the  mention  of 
the  names  of  his  three  paternal  ancestors,  and  this  accords  with  the  Hindu 
theory  that  male  issue  includes  three  descendants  in  the  male  line. 

Predominance  of  secular  object  in  adoptions.— Although  an  adoption 

may  be  believed  by  those  that  adopt  sons,  to  be  necessary  for  the  purpose  of 
securing  the  performance  of  the  rites  of  offering  oblations  of  food  and  libations 

*  Dat.  Mim.  Section  2,  paras.  29,  53  and  60  ;  Dat.  Ch.  I,  21. 
■  Dat.  Ch.  I,  22. 

'  Considerations  on  Hinda  Law,  page  123. 

*  Viraniitrodaya,  page  115. 
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of  water,  conducive  to  the  spiritual  benefit ;  yet  the  absence  of  the  practice 
amongst  the  general  body  of  the  people  including  the  orthodox  Brahmanas, 
tends  to  show  that  the  secular  object  of  continuation  of  lineage  has  more  to  do 
with  adoptions  now  made,  than  the  religious  one  ;  regard  being  had  to  the  fact 
that  even  some  of  the  heterodox  persons  are  found  to  adopt. 

Adoption  of  dailg^hters. — ^Nanda  Pandita  recommends  affiliation  of  daugh- 
ters, by  those  that  are  destitute  of  real  legitimate  daughters.     He  argues  that 
peculiar  spiritual  benefit  is  derived  from  the  gift  of  a  daughter  in  marriage,^ 
and  from   a   daughter's  son;>    and  that  it  is  necessary    to  have  both  male 
and  female  children  in  order  to  secure  against  falling  into  a  region  of  horror* ; 
thence  he  concludes,  following  the  analogy  of  affiliation  of  a  son,  that  in  default 
of  a  real  daughter  a  substitute  of  a  daughter  should  be  made.     He  contends 
that  it  cannot  but  be  admitted  that  there  might  be  subsidiary  daughters  by 
operation  of  law,   namely,  the  Kshetraja  or  appointed  wife's  daughter,  that  of 
concealed  origin,  the  damsel's  daughter,  that  of  the  twice-married  woman,  and 
the  daughter  of  a  pregnant  bride,  and  he  cites  instances  related  in  the  Puranas 
and  other  works,  of  daughters  affiliated  in  the  different  modes  of  adoption ;  and 
thus  he  obviates  the  objection  based  upon  the  absence  of.  Ji^tpress  texts  of  law, 
ordaining  the  adoption  of  daughters.*     There  cannot  be  any  doubt  that  the  same 
principles  upon  which  the  law  of  subsidiary  sons  is  founded,  apply  to  the  adop- 
tion of  daughters  as  well ;  and  as  regards  affiliation  by  operation  of   law,  there 
could  be  no  distinction  between  the  secondary  sons  and  daughters.     But  with 
respect  to  the   different  modes   of  adoption  depending  on  the  choice  of  the 
adopter,  there  are  cogent  reasons  for  supposing  that  daughters  were  adopted 
very  rarely  in  those  modes.     It  should   be  observed  that  a  daughter  cannot 
serve  the  temporal  purposes  for  which  sons  are  adopted ;  and  the  adoption  of  a 
daughter  for  the  purpose  of  making  a  gift  of  her   in  marriage  is  a  spiritual 
luxury  too  costly  to  be  attractive.     The  usage  does  not  appear  to  have  ever 
obtained  in  Hindu  society,   and  therefore  not  expressly  alluded  to  in  any  of 
the  Codes,  or  commentaries.     Nor  has  Nanda  Pandita's  recommendation  met 
with  the  appreciation  of  the  Hindu  community.     It  serves,  however,  to  prove 
that  his  views  were  purely  speculative. 

It  was  laid  down  by  the  Sudder  Dewany  Adawlutof  Calcutta,  following  the 
Dattaka-MinidnsA,  that  "  notwithstanding  what  is  stated  at  page  102,  Vol.  I,  of 
Macnaghten's  Hindoo  Law,  the  adoption  of  the  daughter  of  a  brother,  on  the 
condition  that  her  eldest  son  shall  be  the  ^  putrika  putra  *  (son  of  a  daughter) 
of  the  adopter,  is  legal,  but  it  is  necessary  to  the  vaKdity  of  such  an  adoptio 

^  Dat.  Mim.,  yii.  1  and  16. 

»  Dat.  Mim.,  vii.  16,  17  and  18. 

•  Dat.  Mim.,  vii.  3  et  seq. 

*  Dat.  Mim.,  yu.  18—39. 
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that  it  should  take  place  previous  to  her  marriage/'^  In  another  case  a  similar 
contention  was  raised,  hut  the  High  Court  held  that  according  to  Hindoo  Law 
a  sister's  daughter  could  not  be  an  appointed  daughter,  or  her  son  a  putrikd- 
prUra.*  There  appears  to  have  been  in  both  these  oases  a  confusion  between  a 
pittrikd  and  an  adopted  daughter,  and  between  a  putrikd-putra  and  the  son  of  an 
adopted  daughter.  If  the  Dattaka-Mimansa  be,  as  it  has  been,  accepted  as 
the  paramount  authority  on  all  points  respecting  the  law  of  adoption,  then 
the  adoption  of  a  daughter  if  proved  to  be  made,  must  be  recognized  as  legal^  ; 
and  her  son,  as  a  substitutionary  daughter's  son  similar  iio  an  adopted  son's  son  : 
but  he  can  by  no  means  be  considered  as  a  putrikd-putra. 

Adoption  of  daughters,  however,  prevails  amongst  the  dancing  girls,  which 
I  shall  consider  in  a  subsequent  lecture. 

Adoption  of  Pautra  and  Pra-pautra  or  grandson  and  great-grand- 
son.— The  adoption  of  a  son  by  a  sonless  person  is  maintained  by  Nanda  Pandita 
to  be  obligatory  in  a  religious  point  of  view,  as  a  son  is  the  means  of  attain- 
ment of  heaven.  To  this  an  objection  is  raised  apparently  by  his  pupils,  that 
if  that  be  the  principle  of  adoption,  then  it  would  follow  that  a  person  may 
adopt  also  a  grandditaf  and  a  great-grandson  in  default  of  real  ones,  for  they 
have  been  declared  to  bo  the  means  of  attaining  immortality  and  the  solar 
abode  respectively* ;  and  Nanda  Pandita  obviates  the  objection  by  conceding  the 
ptower.  There  may  be  cases  in  which  the  adoption  of  a  grandson  instead  of  a 
son  may  be  desirable :  suppose  a  man  who  is  a  widower  has  a  widowed 
daughter-in-law,  as 'the  only  member  of  his  family;  should  he  be  allowed  in 
conjunction  with  his  daughter-in-law  to  adopt  a  boy  who  is  to  be  grandson  to 
him,  and  son  to  the  daughter-in-law,  the  arrangement  would  be  the  most  perfect 
one.  The  same  result  would  follow  if  in  Bengal  a  widow  might  adopt  a 
sou  with  the  assent  of  her  father-in-law,  as  she  may  in  the  Presidencies  of 
Madras  and  Bombay. 

Adoption,  according  to  Nanda  Pandita,  is  spiritually  obligatory.— 

Nanda  Pandita  argues  that  the  duty  of  procreating  a  son  is,  according  to  the 
Sastras,  imperative,  and  neglect  to  discharge  the  same  is  tainted  with  sin ;  hence 
a  man  destitute  of  a  real  legitimate  son,  is  bound  to  adopt  a  substitute,  and  it  is 
sinful  to  omit  to  do  so.^  Religious  duties  are  divided  into  those  that  are  nttya 
or  imperative,  and  those  that  are  kdmya  or  optional :  omission  to  •  perform  the 
former  is  sinful,  but  as  regards  the  latter,  no  sin  is  incurred  by  omitting  to 
]  trform  them,  though  a  person  may  reap  religious  merit  by  perfonning  them. 
^   le  term  nitya,  however,  is  also  used  in  another  sense,  to  designate  the  imperative 

*■  Kawab  Ray  v,  Bhagbnttee  Eooar,  6  Beng.  SeL  Bep.,  p.  6. 

*  Nnrsing  Narain  v.  Bhattan  Lall,  W.  R.  Gap  namber,  p.  194. 

*  But  see  Gangibdi  v.  Ananta,  I.  L.  R.,  13  Bom.,  690. 

*  Mann  9,  137  ;  cifced  in  Dat.  Mim.,  i,  13.  '  Dat.  Mim.,  i,  5. 
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religious  duties  that  a  man  lias  to  perforin  every  day,  as  distinguished  from  the 
naimittika  or  occasional  rites  that  one  must  perform  on  certain  occasions.  Bub 
it  should  Ise  observed  that,  however  meritorious  or  spiritually  imperative  the 
possession  of  a  son  may  be,  it4e  not  a  legal  obligation  for  a  man  to  get  dr  i&o^ 
a  son. 

Factum  valet. — f  have  already  told  you  that  rules  of  legal  and  moral 
obligation  have  been  blended  together  in  the  Institutes  of  Hindu  law,  and  that 
the  parts  of  them,  dealing  with  positive  law,  also  contain  some  rules  that  appear 
to  be  merely  admonitory  or  recommendatory,  and  not  mandatory  or  imperative. 
I  have  also  pointed  out  that  the  leading  commentators  themselves  draw  the 
distinction  and  declare  a  few  rules  to  be  of  moral  obligation  only.     But  at  the 
same  time,  it  seems  that  they  have  not  always  kept  the  distinction  in  view  while 
discussing  the  texts  of  law,  so  as  to  point  out  all  the  rules  that  ore  intended  to  be 
merely  directory ;  and  the  courts  of  justice  have  had  to  consider  the  question, 
and  have  pronounced  a  few  rules  to  be  of  that  cjitfiracter.     The  leading  treatises 
on  the  particular  subject  of  adoption,  represent  ifeto  be  more  a  religious  than  a 
temporal  institution,   and  fetter  it   with  restrictions  conceived  in  a  religious 
spirit,  some  of  which  have  been  decided  to  be  of  no  legal  obKgation,  so  that  adop' 
tions     which    had   already  taken  place  in  conti||bvention  of    such  restrictions, 
were  held  not  to  be   vitiated  on  that  account,  according  to   the  maxim,   Quod 
fieri  non  debuit  factum  valet.     This  matfbn,  whiob  lOKans  '  what  should  not  be 
done  is  valid  when  done,'  simply  expresses  the  resulf,  and  affords  no  principle 
for  discriminating  between  what  shall  be  done  and  wha4  shc^tld  bl  done.     Accor- 
ding to  English  law  the  maxim  is  applied  to  rules  relating  Im  mere  matters  of 
form  that  become  ex  post  facto  immaterial.^    A  somewhat  similar  principle  is 
discerned  in  the   Hindu   writings   on   religious   rites  which  consist  of  many 
parts,   where  it  is   discussed  whether   a  ceremony  itself  is    vitiated   by   the 
omission  or  vitiation  of  any  part ;  and  the  requirements  are  divided  into  pri- 
mary and  secondary  ones,  the  former  of  which  are  considered  to.  be  indispensably 
necessary,  and  the  latter  immaterial  so  as  not  to  affect  its  validity.     But  the 
rule  is  of  wider  application  in  this  country,  because  there  is  a  commingling  of 
mandatory  and  admonitory  rules  in  the  works  on  Hindu  law  and  more  especially 
on  adoption,  which  has  been  separately  dealt  with  by  the  latest  commentators 
who  were  concerned  more  with  religion  and  morality  than  with  law.     It  is  now 
admitted  on  all  hands  that  there  are  certain  rules  which  are  not  legally  obli- 
gatory ;  but  the  difficult  question  with  respect  to  this  matter  is,  how  are  we  to 
differentiate  between  imperative  rules  of  law  and  those  that  are  merely  binding 
on  the  conscience  of  men  ?     The  difficulty  is  enhanced  by  the  fact  that  the  forms 
of  expression  generally  used  in  the  Sanskrit  books  are  the  same  whether  legal 
or  moral  obligation  be  intended.     So  it  becomes  necessary  to  consider  what  prin- 

'  See  Broome's  Legal  Maxims. 
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ciples  have  been  followed  by  the  commentators  in  declaring  a  precept  to  be  of  no 
legal  force. 

Principle  of  the  doctrine  ot  factum  valet  according  to  the  Q&yabh&ga. 

There  is  fundamental  difference  between  the  JCitakshara  and  the  Dayabhaga 
School  in  several  important  points  :  one  of  them  is  that  right  by  birth,  of  male 
issue  to  the  property  of  father  or  other  ancestor,  is  nol  admitted  by  the  Daya- 
bhaga ;  and  another  point  of  divergence  is,  that  co-heirs  according  to  Jimuta- 
vahana,  *  can,  under  no  circumstances  take  inherited  property  as  joint  tenants, 
but  they  always  take   as   tenants  in  common,  and  the  right  of  each  of  them 
exclusively  accrues  to  a  fractional  portion  of  the  joint  inheritance,  that  is  to 
say,  to  that  share  alone,  which  on  partition  should  be  allotted  to  him,  although 
it  remains   unascertained   and   undistinguished   during  the  joint   state.     It  is 
necessary  to  bear  these  points  in  mind  in  order  to  understand  the  disquisition 
on  the  doctrine  of  faciwm,  valet     Referring  to  the  following  texts — "  Separated 
kinsmen,  as  those  who  are  un^pparated,  are  equal  in  respect  of  immoveables ; 
for  one  has  not  power  over  thel  whole,  to  give,  mortgage  or  sell  it," — the  Mitak- 
shara^  says,  — "  Among  unseparated  kinsmen,  the  consent  of  all  is  indispensably 
requisite,  because  nd  one  is  f ally  empowered  to  make  an  alienation,  since  the 
esicUe  is  cammton,**     But  the  ^uthor  of  the  Dayabhdga  takes  a  contrary  view,  he 
cites  that  text  and  another,*  namely,  "  A  single  parcener  may  not  without  con* 
sent  of  the  rest,  make  %  aile  or  gift  of  the  whole  immoveable  estate,  nor  of 
what  is  common  to  the  fanfily," — and  maintains  that  these  texts  are  not  meant 
to  invalidate  ttie  fllien^ion,  'because  in  the  instance  of  land  held  in  common, 
as  in  the  case  oi  mthae  goods,  there  equally  exists  ownership  consisting  in  the 
power  of  disposal  fti  pleasure ;    but  that  they  exhibit  a  prohibition  intended  to 
show  that  it  is  sinful  to  put  the  family  into  distress  by  a  sale  or  gift  made  to  a 
person  of  bad  character.*     Then  he  cites  another  text   which  is  relied  on  by  the 
Mitakshara  as  an  authority  for  the  proposition  that  the  father  is  subject  to  the 
control  of  his  sons  even  in  regard  to  his  self -acquired  immoveable  property  ;* 
and  which  runs   as   follows, — "  Though   immoveables   and   bipeds   have   been 
acquired  by  a  man  himself,  neither  a  gift  nor  a  sale  of  them,  (should  he  made) 
without  convening  all  the  sons  :  " — and  says^  that  this  passage  must  be  interpre- 
ted in  the  same  manner  as  the  above   passage  ;  because  in  order  to  complete  the 
sentence  the  word  ^m^   (should   be  made)  must  necessarily   be   understood ; 
therefore  since  the  propriety  (^rfi^WT)  of  a  gift  or  sale  is  denied,  there  is  merely 
an  infringement  of  the  precept  by  making  one,  but  the  gift  or  sale  is  not  invali- 
dated :  for  (the  nature  of)  a  thing  cannot  be  altered  by  a  hundred  texts.^ 

>  Mitikshard,  i,  1,  30.  '  Dayabhaga  ii,  27 

*  Dayabbdga  ii,  27  and  28.  *  Mitakshara  1,  1,  26. 

*  Dayabhdga  ii,  29  and  30. 

*  The  last  sentence  in  Golebrooke's  translation  is,  "  a  fact  cannot  be  altered  by  a  hundred 
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The  argument  of  Jimtitavaliaiia  in  these  passages  appears  to  be  this* 
Ownership  aecording  to  law  consists  in  the  power  of  dealing  with  the  property, 
according  to  pleasure  ;^  if  a  person  be  admittedly  the  owner  of  a  property, 
then  it  follows  that  he  is  entitled  to  dispose  of  the  property  according  to  his 
pleasure  by  sale,  gift  or  otherwise  :  a  father  acquiring  immoveable  propeiiy  op 
a  biped  becomes  its  owner,  so  also  a  co-heir,  of  his  share  of  the  property  jointly 
inheiited  by  him  and  others :  the  father  or  the  co-heir  therefore  is  legally 
competent  to  make  a  valid  gift  or  sale  of  such  property.  The  precepts  which  seem 
to  restrict  their  power  of  disposition,  cannot  alter  the  nature  of  ownership  or  o£ 
its  legal  incidents  such  as  sale  or  gift,  so  as  to  invalidate  the  same  :  but  they  are 
to  be  regarded  as  merely  admonitory  and  morally  binding.  These  precepts  are 
dealt  with  by  the  author  of  the  Dayabhdga  in  the  same  way  as  conditions 
restraining  alienation,  and  restrictions  repugnant  to  gift  are,  in  modem  law.' 
Baghunandana  one  of '  the  commentators  of  the  Ddyabhaga  illustrates  the 
passage  '*  a  thing  cannot  be  altered  by  a  hundred  texts,"  in  the  following^ 
way  : — "  There  is  a  special  precept — '  Slay  not  a  Brahmana,'  but  if  a  Br4hmana 
be  slain,  can  the  murder  be  undone,  by  that  precept  ?  It  cannot  do  that.  What 
does  it  then  ?  It  declares  sin."^  This  gloss  is  liable  to  b6  misunderstood  and 
likely  to  mislead.  The  writer  endeavours  to  illustrate  the  nfeaning  by  an 
analogy  drawn  from  a  precept  prohibiting  the  exercise  by  man,  of  his  natural 
power  in  a  particular  way,  and  its  incompetency  to  annul  the  effect  of  the 
particular  exercise.  You  may  punish  the  offender  and  compel  him  to  perform  a 
penance,  but  the  act  remains  unalterable.  Similarly  when  the  law  recognizes 
the  power  of  a  person  to  do  a  thing,  and  at  the  same  time  there  are  other  precepts 
imposing  conditions  and  restrictions  based  upon  extraneous  circumstances, 
inconsistent  with  the  acknowledged  power ;  the  latter  cannot  have  the  effect 
of  invalidating  anything  done  in  the  exercise  of  the  power.  It  is  not,  however, 
intended  to  be  indiscriminately  laid  down  that  any  act  done  by  infringing  a  rule 
is  valid,  because  it  has  been  done.  The  doctrine  of  factum  valet  as  enunciated 
in  the  foregoing  passages  of  the  Ddyabhaga  applies  only  when  there  is  a  sort 
of  conflict  of  law,  or  inconsistency  of  a  precept  with  the  freedom  of  action 
that  is  a  necessary  logical  consequence  of  an  admitted  legal  right. 

It  is  a  matter  of  a  very  great  doubt  whether  the  doctrine  does  legitimately 
apply  to  alienation  by  a  father  of  ancestral  immoveable  property.  A  father's 
rights  to  such  property,  according  to  the  Dayabh4g^,  bear  a  close  resemblance 

texts."  Bat  the  original  is  ^^^mn^llifM  ^"^iftS^ll W <^T>>(il :  <^^  ^9  means  a  thing  or  the 
nature  of  a  thing,  bat  not  a  fact, 

"  Ddyabhdga,  2,  27 ;  Viramitodaya,  i,  17. 

'  Transfer  of  Property  Act,  Sections  10  and  11. 

*  Sir  F.  Maonaghten's  Considerations  on  Hindu  Law,  page  34 ;  Pandit  Bharatchandra 
Biromani's  Edition  of  original  Dayabhaga  with  six  commentaries,  page  67. 
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to  a  widow's  rights   to  property  inlierited  irora  her  husband.     The  principal 
point  of  dilEerence  appears   to  be   that  the  restrictioDS  imposed  on  a  father's 
right  of    dealing  with   ancestral   immoveable   property   are  intended  for  the 
benefit  of  his  male  issue,  but  those  relating  to  a  widow  form  the  essence  of  the 
nature  of  her  estate.     The  whole  estate  appears  to  be  vested  in  the  father  as  in 
the  widow,  and  neither  a  son  in  the  one  case  nor  a  reversioner  in  the  other  does 
appear  to   have   any  present  interest  in  the  estate,   excepting  perhaps   the 
right  to  maintenance  in  the  former  case.     Restrictions  on  the  power  of  aliena- 
tion are  similar  in  both  cases,  ^  but  in  the  case  of  a  father,  they  become  opera- 
tive if  male  issue  exist,  whereas  in  the  widow's  case,  their  operation  is  not 
affected  by  the  existence  or  non-existence  of  reversioners  ;  a  father,  however,  is 
declared  competent  to  make  a  gift  of  a  part  of  the  ancestral  immoveable  property, 
not  incompatible  with  the  due  support  of  the  family.     The  sons  have  no  right 
to  demand  a  partition  of  ancestral  property  as  against^  the  father;   it  may, 
however,   take  place  if  the  father  chooses  to  divide  such  property,  but  he  is  not 
competent  to  distribute  it   unequally  between  his   sons,   though  he  is  himself 
entitled  to  two  shares,  and  the  sons  to  one  share  each.     This  statement  and 
comparison  will  enable  you   to  understand  the  nature  of  a  father's  rights  in 
ancestral  immoxFftable  property,  and  the  difficulty  in   applying  the  doctrine  of 
factum  valet  to  an  alienation  of  such  property.     But  it  has  been  applied,  so  that 
it  is  now  settled  that  in  Bengal  there  is  no  distinction  between  ancestral  and  self  • 
acquired  property,  and  the  process  of  reasoning  which  led  to  this  result  appears 
to  be  the  following : — Bight  to  partition  is  an  incident  of  co-ownership,  but  that 
right  is  denied  to  sons  as  against  their  father ;  hence  it  is  inferred  that  sons 
liave  no   right   to   ancestral    property  during  the  life  of  the  father,  who  is 
therefore  the  sole  owner  of  it,  and  this  conclusion  is  supported  by  the  fact  that 
the  father  is  declared  competent  to  alienate  a  part ;  an  alienation  of  the  whole 
ancestral  immoveable  property  is  prohibited,  on  the  ground  that  if  permitted  it 
would  deprive  the  family  of  the  hereditary  source  of  maintenance ;  but  that 
ground  applies  with  equal  force  to  the  immoveable  property  acquired  by  a  father 
himself  who  is  bound  to  provide  the  family  with  maintenance ;  the  prohibition 
against   alienation,   therefore   is  concluded  to  be  of  the  same  character,  in  both 
cases.     There  are,  however,  cogent  arguments  in  support  of  the  contrary  view.* 
But  the  extension  of  the  doctrine  to  ancestral  property  has  not  been  followed 
with  any  appreciable   evil   consequence,   the   instincts  of  a  father  offering  a 
sufficient  guarantee  to  the  protection  of  sons*  interests.     The  doctrine,  however, 
h  I  not  been  extended  to  an  alienation,  by  the  widow,  of  the  estate  inherited  by 
h  I'.    There  is  considerable  difEerence  between  the  Mitdkshard  and  the  Daya- 
b  aga  school  with  respect  to  the  widow's  inheritance  and  to  the  nature  of  her 

*  Dayabhaga  Ch.  ii,  23—26  ;  Ch.  xi,  i,  56  and  60. 
'  Dr.  WilBon*B  works,  Vol.  V,  pp.  65,  et  seq. 
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estate.  And  Mitra  Misra,  the  author  of  the  Yiramitrodaya  maintains  that  the 
doctrine  of  factum  valet  does  apply  to  an  alienation  by  the  widow,  of  her  hus- 
band's estate,  provided  it  be  not  made  for  an  immoral  purpose.^  He  quotes* 
the  passages  of  the  Dayabhdga  bearing  on  the  doctrine  of  fa^itum  vcUet,  and 
argues  that  the  doctrine  therein  explained  is  with  equal  force  applicable  to 
a  sale  or  gift  made  by  a  widow ;  and  he  concludes  thus  :  "  Therefore,  it  is 
established  that  in  making  gifts  for  spiritual  purposes  as  well  as  in  making  a 
sale  or  mortgage  for  the  purpose  of  performing  what  is  necessary  in  a  spiritual 
or  temporal  point  of  view,  the  widow's  right  does  certainly  extend  to  the  entire 
estate  of  her  husband ;  <fcc."^ 

Doctrine  recognized  by  the  KQt&kshar^  origin  of  notion  that  it  iB 

not. — I  have  already  drawn  your  attention  to  the  advanced  legal  ideas  that  are 
set  forth  in  the  Mitakshard,  relating  to  the   conception  of  law  and  the  force  of 
popular  feelings  in  overriding  rules  propounded  in  the  Sastras  ;  as  well  as  to  its 
opinion  that  a  certain  precept  is  merely  of  moral  obligation.*    And  I  have  also 
told  you  that  it  is  erroneous  to  suppose  that  the   doctrine  of  factum  valet  is 
peculiar  to  the  Bengal  sctool  and  is  not  recognized  by  the  Mitakshar4  school. 
This  erroneous  impression  appears  to  have  originated  from  the  divergent  views 
taken  by  the  two  schools  with  respect  to  an  alienation  by  a  father  of  ancestral 
property,  and  by  a  co-heir  of  his  undivided  share  in  the    patrimony.      We 
have  already  seen  that  the  texts  prohibiting  such  alienation  have  been  held 
by  the  Bengal  school  to  be  of  moral  obligation.     But,  according  to  the  Mitakshara 
they  are  considered  legally  binding,  and  hence  it  is  concluded  that  the  doctrine 
of  factum  valet   does  not  obtain  in   that  school.     This  conclusion  would  have 
been  correct,  had  the  nature  of  the  right  of  a  father  or  a  co-heir  been  the 
same  in  the  two  schools.     But  on  the  contrary,  according  to  the  Mitakshara, 
a  father  and  his  sons  are  co-owners  of  ancestral  property,  and  co-heirs  are  joint 
tenants  of  the  estate  inherited  from  paternal  ancestors ;  whereas  according  to 
the  Dayabhaga,  sons  have  no  right  to  ancestral  property  during  their  father's  life, 
and  co-heirs  are  tenants  in  common  and  as  such  are  severally  sole  owners  of  their 
undivided  shares.     There   being  thus  a  fundamental  difference  in  principle  on 
the  two  important  points,  the  thing  which  cannot  he  altered  by  a  hundred  texts,  is 
non  est  in  the  Mitakshard ;  for  the  estate  being  jointly  vested  in  co-heirs,  and 
father  and  son  being  co-heirs  with  respect  to  ancestral  immoveable  estate,  none 
can  have  individually  the  right  to  deal  with  the  property. 

But  with  respect  to  a  father's  self-acquired  immoveable  property  in  which  he 
has  sole  ownership,  the  Mitakshar&  substantially  comes  to  the  same  conclusion  as 
the  Ddyabhaga,  notwithstanding  the  precept  prohibitory  of  alienation  without 
consent  of  sons.     For,  although  the  author  cites  that  precept^  in  support  of  his 


*  Viramitroduya,  p  141. 

'  Viramitrodaja,  p.  138,  €1  t^eq. 

«  Ibid,  p.  141. 


*  Lecture,  iii,  p.  88. 

•  Mitak&hara,  1,  1,  27. 
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theory  that  sons  acquire  an  imperfect  right  in  their  father's  self -acquired  pro- 
perty, yet  as  regards  the  father's  right  of  alienation  of  such  property  he  main- 
tains^ that  a  son  has  no  right  of  interference,  but  on  the  contrary  he  mu3t 
acquiesce  in  the  father's  disposal  of  property  acquired  by  him.  The  crucial  test 
of  the  applicability  of  the  doctrine  to  an  alienation,  is  the  single  ownership  of  the 
alienor.  It  is  exemplified  by  what  the  Mit4kshara  says*  with  respect  to  the 
text  prohibiting  alienation  of  immoveable  property  even  by  one  of  separated 
kinsmen  : — "  But  among  separated  kindred  the  consent  of  all  tends  to  the  facility 
of  the  transaction,  by  obviating  any  future  doubt,  whether  they  be  separated 
or^ united  :  it  is  not  required,  on  account  of  any  want  of  sufficient  power,  in  the 
tingle  owner ;  and  the  transaction  is  consequently  valid  even  without  the  consent 
of  separated  kinsmen."  Thus  the  Mitakshara  does,  by  implication  declare  the 
above  two  precepts  to  be  directory  only. 

It  must  be  admitted,  however,  that  the  Mitakshara  does  not  express  the 
principle  of  factum  valet  in  the  pointed  manner  in  which  it  is  enunciated  by 
Jimutavahana.  But  the  principle  appears  to  underlie  several  disquisitions  in 
the  Mitakshara.  Sale  without  ownership  is  one  of  the  topics  of  litigation 
in  which  a  true  owner  may  recover  property  which  has  been  sold,  given  or 
pledged  by  a  person  who  is  not  the  owner.  The  MitakshAra  in  dealing  with 
this  subject  observes,^  that  a  sale,  gift  or  pledge  by  one  who  is  not  the 
owner  is  to  be  set  aside,  for  the  transferee  cannot  acquire  any  right  from  one 
who  is  not  the  owner.  Revocation  of  gift  is  the  next  topic  of  litigation,*  in  which 
gifts  are  divided  into  four  classes,  namely,  proper,  improper,  lawful  and  unlaw- 
ful.* Sixteen  descriptions  of  gifts  are  declared  unlawful  and  they  are  such 
as  are  liable  to  be  set  aside  by  a  court  of  equity ;  and  nine  kinds  of  gifts  are 
declared  improper,  in  some  of  which  the  donor  has  ownership  and  in  the  rest  he 
has  possession  but  not  ownership.  The  Mitakshara  having  described  and  explained 
the  different  kinds  of  gift,  remarks  that  an  unlawful  gift  shall  be  set  aside,  and 
concludes  thus  : — "  Narada  ordains  punishment  for  him  who  accepts  an  unlaw- 
ful gift,  and  for  him  who  gives  an  improper  gift,  in  the  passage, — *  Whoever 
out  of  covetousness  takes  an  unlawful  gift  and  whoever  gives  an  improper  gift  j 

*  Kitak8liajr&,  1,  6,  9—10. 
«  Ihidy  1,  1,  80. 

*  See  Mitikshari  on  Yijnavalkya's  Code,  ii,  168. 
«  See  MitiLkskara  on  Tajnavalkya,  ii,  175—176. 

*  The  original  words  are  ^^  ^9^,  ^  and  m^,  the  last  two  words  mean  literally, 
9^  f€n  and  ungiven ;  and  from  the  explanation  afforded  by  the  discussion  of  the  subject  it 
^I  dears  that  given  means  lawfully  ^ven,  and  ungiven  means  what  may  be  deemed  nngiven 
b]  reason  of  being  illegal,  the  first  two  words  mean  respectively  what  may  or  should  be  given 
ai  i  what  may  or  should  not  be  given  :  the  words  are  ambiguous,  but  the  context  justifies  the 
re  idering  I  have  given. 
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(they,  i.  e.,)  the  donor  of  an  improper  gift,  ^nd  the  donee  of  an  nnla'wful  gift 
are  liable  to  punishment.' "  On  an  examination  of  the  rules  laid  down  in  these 
two  topics  of  litigation,  it  appears  that  where  the  donor  is  the  owner,  a  gift 
though  improper  is  not  invalid  and  not  liable  to  be  revoked,  although  the  donor 
may  be  liable  to  punishment.  And  this  view  is  supported  by  what  the  Mitdk- 
shara  says  in  another  place,^  thus : — Punishment  is  ordained  for  the  gift  and 
acceptance  of  a  thing  which  is  not  the  prcroerty  of  the  donor, — ^in  the  following 
passage, — "  He  who  receives  a  thing  which  ought  not  to  be  given,  and  he  who 
bestows  it,  both  these  are  to  be  punished  as  thieves,  and  amerced  in  the  highest 
penalty." — ^Hence  it  appears  to  follow  by  necessary  implication  that  if  the 
transferor  has  ownership  in  property,  any  transfer  made  by  him  is  legally  valid 
notwithstanding  precepts  forbidding  alienation  by  reason  of  the  existence  of 
some  extraneous  circumstances  such  as  the  possession  of  children  or  wife. 

I  may  give  you  another  instance  in  which  the  Mitakshari  declares  one 
portion  of  a  text  to  be  mandatory  and  the  rest  to  be  directory.  With  respect 
to  marriage  Yajnavalkya  ordains, — '^  Let  him  who  has  not  omitted  the  duties 
of  studentship,  marry  a  damsel  of  auspicious  parts,  who  has  not  been  accepted 
or  enjoyed  by  another,  who  is  attractive  in  his  sight,  who  is  not  a  aapinda  of  his, 
who  is  younger  in  age,  whb  is  free  from  disease,  who  has  brothers,  whose  father 
has  not  the  same  gotra  or  pravara  with  him,  and  who  is  beyond  five  degrees  on 
his  mother's  and  seven  on  his  father's  side."*  The  Mit^kshara  while  explaining 
these  passages,  says  that  the  status  of  the  wife  does  not  arise  if  the  damsel  be  a 
sapinda  or  samdna-gotra  or  samdna-pravara  of  the  bridegroom,  and  as  regards 
the  other  qualifications,  it  is  merely  desirable  that  the  bride  should  have  them, 
but  the  marriage  is  valid  notwithstanding  their  absence. 

It  is  now  settled  by  the  Privy  Council  that  the  Benares  school  does  to  a 
certain  extent  recognise  the  doctrine  of  factum  vcdet.^*^ 

The  word  ^%  (Eartayya)  in  a  rule  indicates  it  to  be  directory  — 

In  the  passages  already  referred  to,  the  author  of  the  Diyabhaga  says  that 
the  word  kartavya  is  understood  in  the  text  prohibiting  alienation  by  a  father 
of  his  self-acquired  property ;  and  bases  his  conclusion  that  the  text  is  directory, 
upon  the  meaning  of  that  word.  We  have  therefore  the  high  authority  of 
Jimutavdhana  for  the  proposition,  that  the  word  kartavya  in  a  precept  indicates 
that  it  lays  down  a  rule  of  moral  obligation.  This  appears  to  be  supported  by 
several  texts  containing  that  word,  which  are  regarded  as  preceptive  and 
not  mandatory.  For  instance,  the  following  text  of  Atri,* —  "  By  a  sonless 
man  alone,  a  substitute  of  son  should  be  made  (kartavya)  " — is  certainly  directory, 

^  See  original  Mitdkahar^  on  T&jnavalkya,  ii,  24. 

•  Ydjnavalkya,  I,  62-63. 

•  Wooma  Daee  v,  Gocoolanund  Dass,  I.  L.  R.,  8  Oalo.,  587  ;  2  0.  L.  B.,  51. 

•  Dattaka-Mimdnsi,  I,  3. 
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for  a  sonlese  man  cannot  legally  be  ix>mpelled  to  adopt  a  son ;  similarly,  the 
following  text  of  Saunaka, — "Adoption  of  a  son,  by  Bribmanas  should  be 
made  {kartavya)  from  amongst  sapindas ;  or,  on  failure  of  these,  from  amongst 
a-sapindas;  otherwise  let  him  not  adopt,"^ — ^has  all  along  been  held  to  be  of 
moral  obligation,  adoption  of  an  a-sapinda  when  a  sapinda  is  available  for 
adoption  is  perfectly  valid,  however  improper  it  may  be. 

Statement  in  a  precept  of  tb|  reason  of  the  mie  indicates  it  to  be 

directory* — The  Mim&nsd  philosophy  of  Jaimini  discusses  the  character  of 
a  precept  setting  forth  the  reason  of  the  rule  ordained  by  it.  I  have  already 
pointed  out  to  you*  the  importance  attached  by  the  Sanskrit  lawyers  to  the 
rules  of  interpretation,  laid  down  in  the  Mim&nsd  which  has  appropriately 
been  described  by  Colebrooke  as  ^  the  philosophy  of  law "  illustrating 
"the  logic  of  the -law."  The  part  of  the  work  containing  the  disquisition* 
is  <!alled  "  the  topic  of  precept  with  reason  ;*'  and  the  conclusion  arrived  at  is, 
ibat  the  statement  of  the  reason  in  a  precept  marks  it  as  laudatory  or  recom- 
mendatory, and  is  intended  to  induce  men  to  follow  the  precept  which  is  not 
obligatory.  You  will  observe,  that  if  there  is  a  body  of  rules  some  of  which 
are  mandatory  and  some  admonitory,  then  the  above  canon  of  construction 
appears  to  be  a  perfectly  legitimate  and  reasonable  test  for  differentiating 
between  them.  When  a  person  combines* in  himself  the  capacities  of  both  a 
lawgiver  and  a  moralist,  and  he  intends  to  act  in  his  first  capacity  it  is  sufficient 
for  him  to  intimate  his  commands ; .  but  when  he  descends  to  give  reasons 
for  what  he  enjoins  or  forbids,  it  may  very  fairly  be  presumed  that  he  is 
not  imperative,  but  wishes  to  persuade  people  to  follow  his  advice  and  re* 
commendation,  and  not  to  compel  them  to  act  or  desist.  The  following  instance 
ahows  an  application  of  the  canon :  the  precepts  enjoining  the  duty  of  adoption 
add  that  it  should  be  made  for  the  sake  of  oblations  of  food,  libations  of  water, 
and  exequial  rites,  as  well  as  for  perpetuation  of  name  ;  so  there  is  a  statement 
of  the  reason  for  the  injunction  contained  in  the  precepts  which  have  therefore 
been  always  regarded  as  laudatory  or  recommendatory,  and  no  man  has  ever 
been  compelled  to  adopt. 

Applicability  of  factum  valet  to  adoptions.— The  law  of  adoption 

which  was  founded  upon  the  theory  of  property  in  a  son,  and  consisted  in  a 
transfer  of  such  property,  is  undoubtedly  a  survival  at  the  present  day,  and 
has  in  consequence  assumed  a  different  character.  But  as  the  original  theory 
of  Timership  in  a  son,  is  admitted  by  all  the  Sanskrit  commentators  excepting 

• 

•  Dattaka  Mim&nsi,  2,  2. 
^  Lecture  III,  p.  74. 
Jaimtni's  MiminsA,  I,    2,    3  ;    %g^if-firi|i^f«)^Eni(^  See    Bengal    Asiatic   Society's 

S«n  ikrit  Edition,  pp.  53>55. 
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one^  or  two,  the  rules  propounded  by  them  must  be  considered,  having  reference 
to  that  theory.  The  principle  of  factum  valet,  which  is  applied  to  transfers 
of  ownership  in  ordinary  property,  is,  for  the  same  reasons,  applicable  to  an 
adoption  consisting  in  the  gift  and  acceptance  of  a  son ;  and,  judged  by  that 
principle,  many  of  the  unreasonable  restrictions  relating  to  affiliation,  will 
prove  to  be  recommendatory  in  character.  But  while  some  have  been  held 
to  be  rules  of  that  description,  others  have  been  pronounced  to  be  legally 
binding :  it  is  not  easy,  however,  to  find  out  the  principle  upon  which  the 
distinction  has  been  based. 

Caste-mles. — The  Smritis,  which  introduced,  as  I  have  already  told  you, 
the  caste  system,  prescribe  rules  in  detail  regarding  the  relative  position  of 
the  different  castes,  their  respective  professions  and  callings,  and  their  several 
rights,  duties,  privileges  and  disabilities  concerning  both  temporal  and  religions 
matters.  With  the  majority  of  these  ordinances,  lawyers  are  not  much 
concerned.  But  there  are  some  caste-rules  which  a  Hindu  lawyer  of  the 
present  day  has  to  study ;  namely,  prohibitions  of  intermarriage  between  the 
different  castes  and  their  subdivisions,  a  few  rules  of  inheritance  peculiar  to  one 
paste  or  another,  and  certain  modem  rules  of  adoption,  prohibiting  that  to 
Brahmanas  which  is  permitted  to  Sudrfts.  A  discussion  of  the  charapter  of 
some  of  these  rules  and  espeeinlly  iike  last,  has  an  important  bearing  on  the 
subject  with  which  we  are  concerned  ;  and  a  brief  account  of  the  caste-system 
and  its  changes  is  requisite  for  understanding  the  nature  of  the  caste-rules. 

Origin  of  dastes. — There  being  no  rational  principle  upon  which  the 
hereditary  caste  system  could  be  based,  it  is  generally  represented  by  Brdhmanas 
who  are  most  interested  in  maintaining  it,  to  be  a  divine  institution  established 
from  the  beginning  of  creation.  But  the  sacred  books  do  not  ag^e  as  to  its 
origin :  the  various  accounts  given  of  it  by  the  different  works  of  ancient 
Sanskrit  literature  have  with  considerable  research  been  collected  together  by 
Dr.  Muir  in  the  first  volume  of  his  Sanskrit  Texts  ;  and  the  results  of  his  enquiry 
are  expressed  in  these  worSs  :* — 

"  The  details  which  I  have  supplied  in  the  course  of  this  chapter  must 
have  rendered  it  abundantly  evident  that  the  sacred  books  of  the  Hindus 
contain  no  uniform  or  consistent  account  of  the  origin  of  castes ;  but,  on  the 
contrary,  present  the  greatest  varieties  of  speculation  on  this  subject.  Expla- 
nations mystical,  mythical,  and  rationalistic,  are  all  offered  in  turn ;  and 
the  freeest  scope  is  given  by  the  individual  writers  to  fanciful  and  arbitrary 
conjecture. 

"  First :    we  have   the  set  of    accounts  in  which  the  four  castes  are  said  to 

>  Soe  Vyavah&ra-Mayukha,  Mandlik's  Edition,  p.  36« 
«  Muir'8  Sanskrit  Texts,  Vol.  I,  p.  159. 
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have  spmng  from  progenitors  who  were  separately  created ;    but  in  regard  to 
the   manner  of  their   creation    we  find   the   greatest   diversity   of    statement. 
The  most  common  story  is,  that  the  castes  issued  from  the  mouth,  arms,  thighs, 
and  feet  of  Pumslk^,  or  Brahma.     The  oldest  eztant   passage  in  which  the  idea 
occurs,   and  from  which  all  the   later  myths  of  a  similar  tenour  have  no  doubt 
been  borrowed,  is,  as  we  have  seen,  to  be  found  in  the  Pnrusha  Sukta  ;  but  it  is 
doubtful  "whether,  in  the  form  in  which  it  is  there  presented,  this  representa- 
tion is  anyiihing  more  than  an   allegory.     In  some  of   the  texts  which  I  have 
quoted  from  the  Bhdgabata  Purana,  traces  of  the  same  allegorical  character 
may  be  perceived ;  but  in  Manu  and  the  Puranas  the  mystical  import  of   the 
Vedio  text   disappears,   and  the  figurative  narration  is  hardened  into  a  litei*al 
statement  of  fact.     In  other  passages,  where  a  separate  origin  is  assigned  to 
tiie  castes,  they  are  variously  said  to  have  sprung  from  the  words  Bhtih,  Bhuvah, 
Svah ;  from  different  Vedas  ;  from  different  sets  of  prayers  ;  from  the  gods,  and 
the  asnras  ;  from  non-entity  (pp.  17 — 21,)  and  from  the  imperishable,  the  perish- 
able, and  other  principles  (Harivam^,   11816).     In  the  chapters  of  the  Vishnu, 
Vayu,  and  Mirkandeya  Puranas,   where   castes   are   described   as   coeval   with 
the  creation,   and   as   having   been   naturally  distinguished  by  different  gunas, 
or  (polities,  involving  varieties  of  i]|pral  character,  ip  are  nevertheless   allowed 
to  infer  that  those  qualities  exerted  no  infl|||Kice|>ii^e  classes  in  whom  they  were 
inherent,  as  the  condition  of  the  whole  race  during  the  Krita  age  is  described 
as  one  of    uniform   perfection  and  happiness ;  while.  Ifce  actual  separation  into 
castes  did  not  take  place,  according  to  the  V4yu  Purina,  until  men  had  become 
deteriorated  in  the  Treta  age. 

"  Second :  in  various  passages  from  the  Br4bmanas,  Epic  poem^s,  and 
Puranas,  the  creation  of  mankind  is,  as  we  have  seen,  described  without  the 
least  allusion  to  any  separate  production  of  the  progenitors  of  the  four  castes 
(pp.  23 — ^87,.  and  elsewhere).  And  whilst  in  the  chapters  where  they  relate  the 
distinct  formation  of  the  castes,  the  Purdnas,  as  has  been  observed,  assign 
different  natural  dispositions  to  each  class,  they  elseirhere  represent  a^  mankind 
as  being  at  the  creation  uniformly  distinguished  by  the  quality  of  passion.  In 
one  of  the  texts  I  have  quoted  (p.  27/.)  men  are  said  to  be  the  offspring  of 
Vivasvat ;  in  another  his  son  Manu  is  said  to  be  their  progenitor ;  whilst  in  a 
third  they  are  said  to  be  descended  from  a  female  of  the  same  name.  The  passage 
'which  declares  Manu  to  have  been  the  father  of  the  human  race  explicitly 
affirms  that  men  of  all  the  four  castes  were  descended  from  him.  In  another 
rxnarkable  text  the  Mahdbhdrata  categorically  asserts  that  originally  there 
^  8  no  distinction  of  classes,  the  existing  distribution  having  arisen  out  of 
^  erences  of  character  and  occupation.  Similarly,  the  Bhagavata  Purana 
1  one  place  informs  us  that  in  the  Krita  age  there  was  but  one  caste ;  and  this 
^  iw  appears  also  to  be  taken  in  some  passages  which  I  have  adduced  from 
1  e  Epic  poems. 
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*'  In  these  circumstances  we  may  fairly  conclnde  that  the  separate  origina- 
tion of  the  four  castes  was  far  from  being  an  article  of  belief  nniversally  receiyed 
by  Indian  antiquity." 

It  may  be  observed  here  that  regard  being  had  to  the  difPerences  of 
character  and  occupation,  the  members  of  every  political  society  are  divisible 
into  four  classes  corresponding  to  the  four  castes  of  the  Hindus.  Those  distin- 
guished by  intellectuality,  learning  and  religion  are  the  real  leaders  of  the 
society :  next  in  importance  are  the  royal  class,  the  warriors  on  whom  the 
protection  and  the  very  existence  of  the  state  depends,  and  who  are  characterize 
ed  by  physical  agility,  courage,  administrative  capacity  and  intelligence.  Then 
come  those  concerned  in  the  production  of  wealth  by  agriculture,  trade,  and 
cattle-breeding  or  cattle-tending,  requiring  intelligence,  and  a  lower  standard  of 
morality.  And  lastly,  the  labourers  serving  the  preceding  three  classes,  or  prac- 
tising the  mechanical  or  other  similar  arts,  distinguished  by  their  capacity 
for  physical  labour,  and  spirit  of  dependence.  The  virtues  and  qualities 
requisite  for  distinction  in  these  occupations,  as  well  as  their  importance  to 
society,  are  taken  into  consideration  for  fixing  the  relative  rank  of  the  four 
classes  ;  and  the  common  story  of  their  origin  is  nothing  more  than  an  allegory 
representing  society  and  ita  different  classes  oi  members,  as  one  human  body  and 
its  limbs  respectively.  The  fact  that  there  are  as  many  castes  as  there  are  occn- 
pations  proves  the  origin  of  the  institution.  The  explanation  of  the  mixed  classes 
by  supposing  them  to  be  the  issue  of  intermarriage  between  the  four  tribes|y 
appears  to  be  a  play  of  the  imagination ;  where  the  abstract  qualities  of  any 
two  of  the  four  tribes,  were  thought  requisite  for  filling  a  particular  occupation, 
persons  following  that  occupation,  were  supposed  to  be  descended  from  tlie 
offspring  of  an  intermarriage  of  a  man  belonging  to  the  one  tribe,  with  a 
woman  appertaining  to  the  other.  Thus  the  Ambasthas  or  the  physician  class  of 
Bengal  are  imagined  to  be  a  mixed  caste  sprung  from  the  issue  of  a  Br4hmana 
father  and  a  Yaisya  mother.  A  physician  resembles  a  Brahmana  in  his  general 
culture  and  learning,  and  also  a  Yaisya  inasmuch  as  he  does  in  a  manner  trade 
with  his  learning  ;  and  so  the  class  is  fancied  to  be  descended  from  a  combina- 
tion of  the  two  tribes,  the  worse  quality  being  supposed  to  be  derived  from  the 
original  mother,  and  the  better  from  the  father.  The  principle  of  heredity 
underlies  the  system,  and  gained, considerable  support  from  the  state  of  early 
society.  And  although  all  the  arguments  in  its  favour  are  based  upon  false 
analogy  and  opposed  to  experience,  nevertheless  the  practical  advantages  and 
disadvantages  of  birth  in  particular  families,  due  to  extraneous  circumstances 
may  afford  specious  arguments  in  its  support. 

The  four  tribes  and  the  mixed  classes  have  subdivided  themselves  into 
numerous  branches,  each  of  which  has  constituted  itself  into  a  separated  caste 
having  no  connuhit^m  with  others.     Each  of    these  again  divided  its  members 
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into  Knlins  and  Manliks.  So  that  the  spirit  of  caste  or  the  principle  of  in- 
equality of  men  has  so  thoronghly  permeated  Hindu  society  that  there  cannot 
be  two  men  holding  equal  position.  Even  the  Brahmanas  of  Bengal  are 
divided  into  three  subcastes  namely,  Barhiyas,  Birendras  and  Yaidikas. 

Privilesrea  of  twicerbom  tribea  and  disabilities  of    Stldras.— The 

three  superior  tribes  had  the   privilege  of  studying  the  sacred  literature ;  and 
hence  they  are   called   twice-born.     Yasishtha  says, — "  Br&hmanas,  Kshatriyas 
and  Yaisyas  are  twice-born ;  their  first  birth  is  from  their  mother,  the  second 
from  the  investiture  with  the  sacred  girdle ;   in  that  the  sacred  literature  is 
the  mother ;  and  the  teacher,  the  father."^     They  had  also  the  privilege  of 
performing  sacrifices  and  religious  rites.     The  Brdhmanas,  however,  reserved 
three   special  privileges  for  themselves,  namely,  the  rights  of   teaching  the 
sacred  literature,  of  officiating  as  priests  at  sacrifices  and  ceremonies  performed 
by  any  person,  and  of  receiving  gifts.*     These  were  also  the  primary  means  of 
their  Urelihood    from  which  the  Kshatriyas  and  the  Yaisyas  were  excluded.' 
Regard  being  had  to  the  duties  and  disabilities  of    Sddras,  as  ordained  in  the 
Smritis,  they  appear  to  have  been  looked  upon  more  like  lower  animals  than 
human  beings.     To  serve  the  Brahmanas,  Kshatriyas  or  Yaisyas,  is  represeiji^- 
ed  to  be  the  primary  duty  of  a  Sddittr,  and  the  means  of  his  livelihood  ;*   and  if 
he  could  not  procure  service  under  the  twice-born  classes,   then  the  practice 
of  the  mechanical  arte  is  declared  to  be  the  secondary  means  of  his  subsistence. 
The  Sddras  are  pronounced  to  be  debarred  from  the  study  of  the  sacred  books  ; 
it  is  declared  that  nothing  is  sinful  in  a  Sddra,  there  is  no  /sacrament  for  him,  nor 
has  he  any  right  to  religion ;   but  he  is  not  to  be  prevented  if  he  chooses  to 
perform  religious  rites,*  which  he  may  do  but  without  sacred  texts.^     He  is  not 
to  be  permitted  to  amass  wealth,  when  capable  of  doing  so  in  a  lawful  mode  ;'' 
and  if  he  is  possessed  of   wealth,  a  Brahmana  might  according  to  his  pleasure 
snatch  away  from  him  as  much  as  he  liked.®    It  is  further  ordained  that  no  advice 
shall  be  given  to  a  Sddra  in  any  temporal  matter,  nor  any  religious  instruction 
imparted  to  him,  nor  any  penance  directed  to  him  ;  he  who  does  so,  falls  into  a 
lower  region.*     It  should  be  mentioned  in  this  connection  that  the  position 
assigned  to  Sddras  bears  some  resemblance  to  that  of  females  belonging  to  the 
twice-born   classes  ;^^    and  that  a  member  of  the  twice-born    tribes    is    also 
declared  to  be  incapable  of   performing  religious  rites  before  his  upanayana 
ceremony,  as  he  is  on  a  level  with  a  Sudra  before  his  second  birth  consisting 

'  Yasishtha,  II,  2-8  ;  Sabred  Books  of  the  East,  Vol.  XIV,  p.  9. 

*  Mana,  X,  75-76.  *  Mana,  X,  129. 

*  Mann,  X,  77-78.  •  Mann,  VIII,  417. 

*  Mann,  X,  123-125  and  121.  •  Mann,  IV,  80. 

*  Mann,  X,  126.  »•  Mann,  V,  156  j  IX,  18. 

*  Mann,  X,  127. 
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Fusion  of  Br&hmanism  and  Buddhisni  into  the  T&ntrika  syBtem  of 

modem  Hindniflm. — It  is  generally  supposed  that  Buddhism  has  died  out  in 
India,  but  what  appears  to  hare  really  taken  place,  is  a  compromise  between  the 
two  systems,  and  the  modem  Hinduism  appears  to  be  a  combination  of  BraJunan- 
ism  and  Buddhism.     The  learned  Br&hmanas  formed  the  intellectual  aristocracy 
of  India,  whose  religious  duty  and  occupation  required  the  cultivation  of  learning. 
To  make  the  caste- system  and  idolatrous  rites,  consistent  with  Buddhism  appears 
to  have  become  the  principal  subject  of  their  consideration,  after  it  had  estab- 
lished itself  firmly  amongst  the  lower  tribes.  They  endeavoured  to  suppress  Bud- 
dhism in  various  ways,  but  at  the  same  time  they  found  it  necessary  to  make 
certain  concessions  in  favour  of  all  people.     Buddhism  is  said  to  have  been  driven 
out  of  India,  by  Kum&rila  Svdmin  and  his  celebrated  disciple  Sankaracharya.    The 
latter  is  the  founder  of  t^  systems  of  religious  fraternity,  namely,  the  Yedimtik 
and  the  Tdntrika ;  the  first  is  open  to  the  twice-born  classes  only,  and  the  second  to 
ail  people  without  any  restriction.     The  T4ntrika  system  of  religion  introduced 
by  Sankara  and  other  champions  of  Brdhmatiism  declares  the  religious  equality 
of  all  people,  and  in  a  manner  converts  the  caste  into  a  secular  institution. 
The  arguments  advanced  and  the    principles  enunciated,  though  not  always 
expressed,  by  them  for  effecting  the  purpose,  appear  to  be  substantially  these. 
— The  physical,    intellectual  and  moral  faculties  are  possessed  in   different 
degrees  by  different  people,  they  are  not  equal  in  these  respects,  nor  can  all 
men  hold  the  same  rank  in  society,  there  must  be  distinctions  between  men ; 
hence  caste  is  a  necessary  institution.     All  people  are  not  equally  religious,  nor 
capable  of  understanding  religious  truths  in  the  same  degree ;  a  few  only  may  be 
disposed  to  devote  themselves  entirely  to  religion ;  hence  religious  rites  and 
festivities' are  necessary  for  the  benefit  of  the  ignorant  people,  who  form  the  ma- 
jority in  society,  and  are  incapable  of  appreciating  higher  truths  of  religion ;  for 
them,  superstition  and  idolatrous  worship  are  better  than  iireligion  :  therefore  so 
long  as  you  remain  a  householder,  you  must  have  caste  and  ceremonies,  and  also 
outwardly  respect  them  for  the  benefit  of  the  ignorant.     But,  within  the  circle 
of  esoteric  Tantrika  worship  you  have  no  caste  distinction,  and  if  you  wish  to 
renounce  the  world  and  devote  to  religion,  you  are  at  perfect  liberty  to  become  an 
ascetic,  and  a  member  of  the  Tantrika  religious  fraternity  where  there  is  no  caste. — 
Thus  Brahmanism  has  succeeded  in  re-establishing  its  influence  in  Hindu  society, 
but  with  substantial  modifications  of  its  ancient  principles.   To  the  Sudras  has  been 
conceded  the  right  to  have  all  the  religious  ceremonies  performed  on  their  behalf  by 
their  Brahmanical  priests,  in  most  of  which  they  can  take  part  like  the  superioi 
tribes ;  but  the  Yedik  mantras  in  their  case,  should  be  recited  inaudibly,  and  in 
some  instances  Yedik  words  are  to  be  replaced  by  different  terms,  whilst  the 
Homa  and  the  like  ceremonies  are  tp  be  vicariously  performed  by  Brdhmanas 
as  in  the  case  of  females  belonging  to  the  superior  tribes.     The  right  to  the 
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Upanayana  ceremony  could  not,  however,  be  conferred  on  the  Sddras.  Bat  to 
satisfy  them  a  similar  ceremony  has  been  created  for  them.  Upanayana  means, 
presenting  a  boy  to  a  Gnm  or  preceptor  of  the  Yedas,  and  the  ceremony  marked 
the  commencement  of  stady  of  the  sacred  literature ;  it  has  now  become  a  farce 
even  in  the  case  of  Brihmanas,  who  learn  a  few  sentences  of  the  Yedas,  and 
the  period  of  study  does  not  extend  even  to  a  week,  within  which  the  ceremony  of 
Samdvartana  or  return  from  the  Gruru*s  house,  takes  place,  which,  according  to  the 
ancient  practice,  could  be  done  after  the  expiration  of  nine  or  twelve  years  at  the 
lowest  from  the  commencement  of  studentship.  The  Sddras  have  now  the  Dikshd 
ceremony,  in  which  they  learn  one  short  sentence  of  the  Tantrik  mantra,  from  the 
Diksh^-guru,  just  as  in  the  Upanayana  ceremony  Brahmana  youths  are  taught 
a  few  Vedik  sentences,  by  their  Guru  or  preceptor  of  the  sacred  literature.  A 
student  of  the  history  of  Br&hmanism  cannot  but  adiynire  the  superior  order  of 
intelligence  exhibited  by  the  Br^hmanas  who  have  succeeded  in  maintaining 
their  pre-eminent  position  from  the  dawn  of  Indian  civilization  down  to  the 
]^re8ent  day ;  in  fact,  they  are  the  glory  of  India,  though  they  have  ruined  their 
country  by  their  mistaken  notions  and  pernicious  policy. 

Modem  Sddras :   is  their  marriage  Ucensed  concnbinage  ?— The 

Sddras  of  the  present  day  are  not  what  they   are  depicted  to   have   beei\   in 
ancient  tinaes.     The  Sudras  were,  according  to  the  original  classification,  either 
servants  of  the  twice-born  classes   or  persons  practising  the  mechanical  arts. 
They  should  not,  however,  be  confounded  with  slaves,  although  the  servile  Sudras 
might,  on  account  of   their  dependence,   bear  a  resemblance  to  slaves.     The 
slaves  again  were  not  necessarily  Sudras,  for  admitting  that  the   caste-rules 
relating  to  slavery,  as  found  in  the  Institutes,  were  all  observed,  a  Brahmana 
could  have  a  slave  belonging  by  birth  to  any  tribe ;  so  a  Kshatriya  could  have 
a  slave  who  is  either  a  Kshatriya  or  a  Yaisya ;  and  a  Yaisya,   one  belonging  to 
his  own  tribe.     Thus  there   were  twice-born  slaves,  who  if  emancipated  would 
perhaps  belong  to  their  own  caste.     But,  however  that  may  be,  the  position 
of  the  castes  has  to  a  great  extent  changed,  and  it  is  not  the  same  in  modern 
times  as  is  described  in  ancient  law.     The  Sddra  class  appears  to  have  absorbed 
the  higher  castes   that  had   been  converted  to   Buddhism.     The  discovery  of 
writing  and  the  cultivation  of  secular  learning  have  also  tended  to  raise  the 
position   of  certain   classes  of  Sddras.     The   Kdyastha  or  the   writer's  caste  ^ 
appears  to  owe  its  origin  to  the  discovery  of  writing,  and  furnishes  an  instance 
in  which  a  new  occupation  has  created  a  new  caste.     This  class  appears  to  be 
nposed  of  men  belonging  to  all   the   tribes,   who  adopted  that  particular 

*  The  word  K&yastha,  irra^  is  derived  from  ^TTW  the  forepart  of  the  hand,  and  ^|T 
live ;  and  its  etymological  meaning  is,  one  that  earns  his  livelihood  by  the  forepart  of  his 
Jid,  with  which  he  holds  the  pen.    See  Yishnn,  7,  8 ;  Tijnavalkya,^,  336 ;  and  Usands,  I,  34. 
W 
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occupation;  the  divergence  of  customs  amongst  different  sections  of  them  in 
several  particulars  leads  to  that  conclusion.  The  ^porj  that  the  progenitor  of 
that  caste  issued  from  all  the  parts  of  Brahm4*s  hody^maj  be  an  allegorical  state- 
ment of  that  fact.^  Some  sections  of  ttie  J^^yasthas  in  Bohar  and  the  North- West 
Provinces  wear  the  sacred  thread,  the  distinctive  sign  of  the  twioe-bom  classes ; 
the  period  of  pollution  on  the  occasions  of  deaths  and  births  is  difEerent  amongst 
the  difEerent  sections,  namely,  ten,  twelve,  fifteen  or  thirty  days,  the  respective 
periods  for  the  four  tribes  ;  but  there  is  the  anomaly  that  intermarriage  takes 
place  between  families  that  have  the  sacred  thread  and  those  that  have  not.  This 
practice,  however,  does  not  obtain  between  all  the  difEerent  sections.  It  is  there- 
fore doubtful  whether  all  the  Kdyasthas  are  Sddras  by  origin.  This  class,  how- 
ever, has  attained  a  position  almost  equal  to  that  of  the  Brdhmanas,  to  whom  the 
Bengal  K^yasthas  owe  much  for  their  elevation  and  culture.  We  have  already 
seen,  that  the  ancient  disabilities,  both  secular  and  religious,  have  ceased  to  be 
applicable  to  modern  Sudras ;  and  the  initiatory  ceremonies  are  performed  by  the 
better  classes  of  Siidras  if  not  by  all.  But  marriage  amongst  all  classes  of 
Hindus  without  any  exception  is  solemnized  with  religious  ceremonies.  There  are, 
however,  passages  in  the  Codes  as  well  as  in  later  works,  from  which  it  may  be 
argued  that  the  peculiar  degree  of  sanctity  attached  to  marriages  does  not  apply  to 
a  Sddra  marriage.  For,  amongst  Sudras  a  Dasi-putra  or  illegitimate  son  begotten 
on  a  female  slave  is  declared  to  be  entitled  to  share  with  legitimate  sons.*  It  may 
further  be  contended  that  as  Sddras  could  not  celebrate  sacrifices,  they  could  not 
have  a  pcUni  or  lawfully  wedded  wife.  And  upon  these  grounds  Siidra  marriages 
might  be  looked  upon  "  as  virtually  no  more  than  licensed  concubinage."* 
With  respect  to  this  argument  it  should  be  observed  that  a  D^i-putra  of 
a  twice-born  man  is  declared  entitled  to  maintenance,  though  not  to  a  share  ;^ 
it  is  therefore  a  question  of  degree  ;  and  a  provision  made  for  an  illegitimate 
child  can  afford  no  argument  against  the  character  of  Stidra  marriages  any  more 
than  against  that  of  marriages  amongst  the  superior  tribes.  Nor  has  the  seoond 
argument  any  force,  for  whatever  might  be  the  actual  state  of  ancient  society, 
the  religion  disabilities  of  Sddras  have  long  since  ceased,  not  only  in  theory 
but  in  actual  practice,^  and  they  may  have  Patnis  sharing  in  the  fruits  of 
religious  ceremonies  performed  by  them.  Otherwise,  the  argument  pushed  to  its 
logical  consequences,  must  go  to  the  extent  of  asserting  that  the  wife  of  a  Sddra 

'  See  Sddra-Kamalakara  where  a  passage  giviog  that  account,  is  cited  from  Fadma- 
pnr&na,  bnt  not  found  in  most  copies  of  that  J^urana. 

'  Hitakshari,  I,  12,  2  ;  Ddyabh&ga,  IX,  29-31. 

*  Gopal  Narhar  Safray,  v.  Hanmanfc  Ganesh  Safray,  I.  L.  B.,  3  Bom.,  273  (289.) 

«  Mitaksharft,  I,  12,  8  ^  Diyabhdga,  IX,  28. 

'  See  Baghnnandana's  Sfidra-Kritya-Yichdranli ;  and  Kamalakara's  work  on  the  same 
snbject,  called  Stidra-EamaUkara. 
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can,  under  no  circamstanoes  inherit  his  property,  for  there  is  no  commentator 
recognizing  the  succession  ot  a  wife  who  is  not  a  patnL  There  are,  undoubtedly 
passages  in  ancient  law,  as  we  have  already  seen,  as  well  as  in  later  Sanskrit 
writings,  disparaging  to  the  Sudra  tribe  wffich  is  represented  as  the  servile  class. 
A  passage  of  the  Brahma-Purana'^  says  that  a  Sddra  who  depends  for  his  livelihood 
on  others  and  is  like  a  slave,  cannot  have  a  son,  since  the  issue  of  a  connection 
between  a  male  and  a  female  slave  becomes  a  slave  of  their  master.  This  is 
perfectly  true  if  Sddras  be  regarded  as  slaves,  for  a  slave  is  a  sort  of  property 
belonging  to  his  master,  and  as  such  cannot  hold  property  and  therefore  cannot 
bave  parentis  dominum  over  another  as  his  son.  But  admitting  that,  of  the  Sddras 
those  that  served  the  superior  tribes,  held  the  same  position  as  slaves,  yet  the 
reason  is  not  applicable  to  all  Sudras  in  ancient  times,  far  less  to  the  Sddras  of 
tbe  present  day;  since  the  condition  and  status  of  the  different  tribes  have  changed 
in  the  course  of  time,  and  neither  the  Brahmanas  nor  the  Sddras  are  now  what 
they  are  depicted  to  have  been  in  ancient  times ;  service  is  no  longer  the  monopoly 
of  the  Sddras  nor  is  it  their  only  occupation.  It  should  be  observed  here 
that  the  prevailing  impression  that  Sddras  form  the  lowest  class  in  the  ^indu 
society,  is  erroneous,  for,  according  to  the  Institutes,  they  appear  to  be  superior 
to  many  of  the  mixed  classes. 

Intermarriage  and  inter-adoption  between  different  tribes— The 

European  authorities  have  come  to  the  conclusion,  that  if  marriage  between  a 
man  and  a  woman  be  not  valid,  the  adoption  by  the  man,  of  a  son  borne  by 
the  woman  is  not  legal,  when  the  adopter  belongs  to  any  of  the  superior  tribes. 
Marriage  and  adoption,  according  to  them  stand  on  the  same  footing  in  that 
respect.  Marriage  of  a  man  belonging  to  a  superior  tribe  with  a  woman  of  an 
inferior  class  is  recognized  by  the  Institutes,*  but  they  disapprove  the  marriage 
of  a  Sddra  girl  by  a  man  of  the  twice-born  tribes,  especially  by  a  Brahmana.* 
The  Codes  are  silent  with  respect  to  a  marriage  of  a  man  of  an  inferior  tribe 
with  a  damsel  belonging  to  a  superior  tribe ;  and  it  might  be  inferred  that  a  mar- 
riage of  that  description  was  not  recognized.  But  such  marriages  seem  to 
have  been  recognized,  however  disapproved  they  might  be ;  because  the  origin  of 
several  mixed  classes  is  attributed  by  Mann  to  marriages  between  men  of  inferior 
tribes  with  damsels  of  superior  castes.*  The  law,  however,  has  been  understood 
to  prohibit  such  marriages.  As  to  intermarriage  between  a  man  of  a  superior 
tribe  with  a  damsel  of  an  inferior  tribe,  it  is,  as  I  have  already  said,  expressly 
recognized  by  the  Codes ;  but  the  Aditya-Purana  enumerates  it  as  one  of  the 
practices  that  should  be  shunned   in  the   Kali   age^  and  the  present  practice 

»  Cited  in  the  Dattaka  MimAnsd,  2,  81.  •  l^ann,  X,  11-13. 

*  Mann,  III,  13.  *  See  Lecture  III,  p.  96. 

•  Yajnavalkya,  1,  56  j  Mann,  III,  14-19. 
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amongst  the  Hindus  shows  that  this  rule  is  generally  respected  and  followed* 
Accordingly  it  has  heen  held  that  in  the  absence  d  especial  cnstom  marxiage 
between  a  Dome  Br&hman  and  a  H£ri  girl  is  invalid.^ 

But  it  should  be  observed  that  the  validity  of  an  intermarriage  in  wliicb 
the  husband  belongs  to  a  superior  tribe  is  recognized  by  the  Mitakshari, 
the  Dayabhdga  and  many  other  commentaries.  The  passage  of  the  Aditya- 
Purana  is  the  only  authority  against  the  lawfulness  of  such  marriage,  and 
I  have  already  discussed  the  nature  of  iti  authority,  and  the  character  of  the 
rules  which  appear  to  be  recommendatory  only.  It  should  moreover  be  ob- 
served that  Hindu  law  bristles  with  passages  declaring  that  a  person  of  a 
higher  tribe  may  degrade  himself  to  a  lower  position  by  his  misconduct.*  A 
Brahmana  may  now  become  a  Cbristian  or  a  Mahomedan,  and  so  renounce 
Hinduism  altogether ;  and  the  Hindu  law  declares  that  he  may  reduce  himself 
to  the  position  of  a  Sddra  or  to  a  still  lower  one.  Suppose  the  Dome  Brahman 
in  the  above  case,  infatuated  by  his  love  for  the  H^  girl,  threw  e&  his  sacred 
thread,  partook  of  food  prepared  by  H&ris  and  chose  to  live  as  a  H^ri.  The 
Hindu  law  cannot  prevent  it,  why  should  then  his  marriage  with  the  Kari 
girl  be  declared  invalid  ?  A  marriage  is  •  no  donbt  disapproved  when  there 
is  great  disparity  between  the  social  position  and  rank  of  the  parties  to  it,  even 
by  a  society  which  does  not  recognize  caste.  But  there  is  a  wide  gulf  between 
the  illegality  of  a  marriage  and  its  disapprobation  by  society.  It  appears  to 
be  unreasonable  and  hard  to  hold  that  the  caste  restrictions  of  the  kind  in- 
validate a  marriage  actually  coi^^^racted  and  consummated,  in  contravention 
of  them,  and  so  to  bastardize  the  issue.  The  only  objection  that  might  arise,  if 
a  contrary  view  were  taken,  is  that  if  the  issue  of  such  mavnage  be  declared 
legitimate,  they  may  claim  to  inherit  from  the  relations  of  their  degraded 
parent.  This  is  no  doubt  a  difficulty,  but  it  arises  not  from  Hindu  law  but 
from  the  lex  loci  Act.  Such  a  liberal  view  as  this,  however,  is  opposed  to 
Hindu  feelings ;  and  as  the  marriage  restrictions  are  rigidly  observed  in 
practice,  cases  of  their  violation,  if  any,  must  be  very  rare. 

Intermarriage  and  inter-adoption  between  diiferent  sub-divisions  of 

the  same  tribe. — There  is  no  law  prohibiting  intermarriage  between  the 
different  sub-divisions  of  the  same  tribe.  The  text  of  the  Aditya- Purina  forbids 
the  marriage  of  a  twice-born  man  with  a  damsel  belonging  to  a  different  Varna; 
but  the  word  Varna  means  any  one  of  the  four  supposed  original  tribes.  So  the 
passage,  if  strictly  construed,  cannot  be  taken  to  forbid  intermarriages  between 
the  different  sub-divisions  of  the  same  caste,  nor  to  apply  to  Sddras  at  all ; 

'  Melaram  Nndial  v.  Thanooram  Bamiin,  9  W.  B.,  p.  552. 

*  Manu,  ii,  168 ;  z,  43,  92-93 ;  zi,  98 :  Yasishtha,  iii,  1-2 ;  original  MiUkshari  on  Tiy 
nayalkya,  i,  96. 
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although  looking  to  the  principle  of  the  rule,  it  is  reasonable  to  snppose  that 
the  mixed  classes  that  are«,twice-bom  were  intended  to  be  included  under  it. 
Accordingly  it  has  been  held  by  the  Privy  Council  that  an  intermarriage  be- 
tween different  branches  of  the  Sddra  tribe  is  not  invalid,  there  being  no 
authority  against  its  validity.^  Following  the  principle  laid  down  in  this  case, 
the  Calcutta  High  Court  have  held  that  the  adoption  by  a  person  belonging  to 
one  section  of  the  Sddra  tribe,  of  a  boy  belonging  to  another,  is  valid.' 

But  the  general  custom  observed  bj^  these  sub-divisions  which  have  formed 
themselves  into  separate  sub-castes,  is  that  marriage  is  confined  within  each  of 
the  sub-castes,  and  there  is  no  intermarriage  between  these  different  sub-divisions ; 
though  in  the  districts  of  Sylhet,  Tipperah  and  Chittagong  on  the  eastern  frontier 
of  Bengal,  intermarriage  between  Yaidyas  and  Kayasthas,  and  between  Kayas- 
thas  and  Shdhus  or  vintners,  is  found  as  a  special  practice.  And  if  this 
negative  custom  in  matters  of  marriage  can  be  the  foundation  of  a  legal  pro- 
hibition, then  intermarriage  between  the  different  sub-castes  must  be  pronounced 
invalid.  Accordingly  Justice  B.  Mitter  expressed  an  opinion  that  in  the 
absence  of  special  custom,  intermarriage  between  different  sub-castes,  each 
of  which  observe  endogamy,  is  not  lawful.^  But  this  view  hafir  been  dissented 
from  in  a  later  case,  in  which  it  has  been  held  that  there  is  nothing  in  Hindu 
law  prohibiting  marriages  between  persons  belonging  to  different  sections 
ol  the  Sddra  caste.^  When  the  law  allows  a  wide  field  of  choice,  for  contract- 
ing marriages,  then  the  mere  circumstance  that  certain  families  have  for  many 
generations  eonfined  their  choice  within  themselves^  cannot  reasonably  be  taken 
to  restrict  the  operation  of  the  law,  so  as  to  make  it  illegal  on  the  part  of  any 
member  of  thos«r  families  to  espouse  one  outside  them  but  within  the  field 
permitted  by  the  law. 

All  these  caste  restrictions  relating  to  marriage,  founded  as  they  were 
upon  the  sense  of  honour  of  the  particular  castes,  should  be  left  for  enforcing 
their  observance  to  the  moral  influence  of  the  castes  themselves.  The  courts 
of  justice  will  not  he  justified  in  enforcing  their  observance ;  since  all  that 
they  may  do  is  to  declare  marriages  contracted  in  contravention  of  these  rules 
to  be  invalid,  and  to  bastardize  the  issue.  Hindu  law,  however,  armed  the  castes 
with  sufficient  power  for  enforcing  the  observance  of  restrictions  like  these 
by  inflicting  excommunication  and  degradation  upon  delinquents  guilty  of  any 
breach  of  caste  rules ;  but  it  was  sensible  enough  to  simply  disapprove  of  such 
?«^arriages,  but  not  to  invalidate  them.     The  state  of  the  law  appears  to  be 

*  Indenin  Velungypooly  Taver  v.  Bamasawmy  Talaver,  18  Moore's  I.  A.,  141 ;  8  B.  L.  R., 
C,  1 ;  12  W.  R.,  P.  0.,  41. 

*  In  Regalar  Appeals,  Nob.  274  and  322  of  1886. 

*  Narain  Dfaara  v.  Rakhal  Gain,  I.  L.  R.,  1  Cal.,  1. 

*  Upoma  Kuchaia  v.  Bholaram  Bkubi,  I.  L.  R.,  15  Cal.,  708. 
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most  anomalous  now.  The  lex  loci  Act  has  deprived  the  castes  of  the  power 
they  possessed  nnder  Hindu  law  for  enforcing  the  caste  rules  ;  while  the  Civil 
Marriage  Act  provides  that  persons  are  only  to  declare  that  they  have  no  faith 
in  the  Hindu  religion  in  order  to  get  rid  of  the  caste  restrictions  that  stand  in 
the  way  of  their  union  in  marriage. 

RtQes  prohibiting  to  the  twioe-born  what  is  pennitted  to  Sndras,  are 

recominendatory. — There  are  many  rules  of  Hindu  law  that  apply  to  the  Brah- 
manas  or  the  superior  classes,  but  not  i^  all  classes  nor  to  the  Sddras,  while  the 
general  body  of  the  rules  of  jurisprudence  applies  to  all  classes  alike.  Bestrie- 
tions  that  are  common  to  all  the  caates  appear  to  be  of  legal  obligation,  but  those 
that  are  imposed  on  the  superior  classes  alone,  seem  to  appeal  to  their  claim  of 
BupeHority  based  upon  purer  conduct,  for  observing  them.  Anything  done  in 
violation  of  restrictions 'of  that  kind  seem  to  be  not  invalid  lA  law,  although  the 
person  may  fall  in  the  estimation  of  his  caste  people.  The  restrictions  relating 
to  the  choice  of  the  boy  to  be  adopted,  appear  to  be  rules  of  that  description. 
They  are  not  found  in  the  Dharma-sastras,  they  were  unknown  to  all  the  com- 
mentators that  flourished  before  Nanda-Pandita,  -and  they  de  not  apply  to  the 
Sddras.  They  appear  to  be  merely  reoommendatory^nd  not  intended  to  invali- 
date an  adoption  after  it  has  once  taken  place.  Nanda  Pandita  also,  who  for 
the  first  time  formulated  those  rules,  does  not  seem  to  give  them  a  higher 
character.  The  fact  seems  to  be  that  with  the  disappearance  of  the  original 
real  principles  of  caste  distinctions,  have  arisen  these  artificial  restrictions 
of  this  kind,  that  are  recommencled  to  keep  up  appearances,  but  are  not  actually 
observed  by  the  people  who,  ignoi^nt  of  the  rules,  as  well  as  of  the  policy  of 
their  leaders,  act  according  to  their  natural  inclination. 

Topics  of  the  law  of  adoption. — The  law  of  adoption,  as  it  is  now  ad- 
ministered in  India,  comprise§  the  Dattaka  form  which  is  general,  and  obtains 
in  all  the  provinces  and  amongst  Hindus  as  well  as  some  non-Hindus, — and 
the  Kritrima  form  which  is  exceptional  and  confined  to  Hindus  domiciled  in 
a  particular  lociality.  It  may  accordingly  be  arranged  and  divided  into  the 
following  topics  for  consideration,  and  I  shall  discuss  them  in  the  order  in  which 
they  are  set  forth  below,  viz. ; — 

I.     Capacity  of  males  to  adopt. 


II. 


Capacity  of  males  to  adopt.      > 

Capacity  of  females  to  adopt.  5  ^^°  ""^^  "^"P*  ^ 


III.  Who  may  give  in  adoption  and  who  may  be  given  ? 

IV.  Who  may  be  taken  in  adoption  P  Qualifications  for  being  adopted. 
V.  Formalities  and  ceremonies  necessary  for  a  valid  adoption. 

YI.  Effects  of  adoption  on  the  status  and  heritable  rights  of  the  adopted. 

VII.  Effects  of  an  invalid  adoption,  and  litigation  relating  to  adoption. 

VIII.  Klritrima  adoption,  adoption  by  non-Hindus,  and  special  forms  of 
adoption. 


1 


A 


LECTURE  V. 
CAPACITY  OF  MALES  TO  ADOPT. 

Capacity  of  males  to  adopti  nnrestrioted  ia  ancient  law— Rishie  dissuade  adoption  by  ona 
having  a  begotten  nam — Nanda  Pandita's  view — Assent  of  the  existing  «on — Doable  or 
ploral  adoption  not  prohibited — European  authorities —iSi^n^ama  v.  <ijc^(ima— Consent 
of  existing  son — Subsequent  ratification — Story  of  Devardta — Usage  of  douKIe  *  adop- 
tion— Simultaneous  adoption,  a  device  to  evade  Bungama's  case — Simultftbeous  adoption 
held  mvalid — Distinction  between  simultaneous  and  suooessire  adoptions — Second  adop- 
tion on  death  of  ^r9t — Subsequent  death  of  the  first  does  not  Talidate  second — Is  second 
adoption  absolutely  yoid? — Pregnancy  of  adopter's  wife — Existence  of  a  eon  in  emhryof 
no  bar  to  adoption — Existftnee  of  missing  son— Of  son  adopting  religions  order— Of 
disqualified  son — Of  son  renouncing  Hinduism — Of  grandson  and  great-grandson — Of 
brother's  or  daughter's  son — Adoption  by  bachelor  or  widower — By  a  person  in  religions 
order — By  a  diA][ua1ifled  person — By  an  outoaste^By  an  idiot  or  a  lunatic — By  a  man  in 
extremis — By  a  leper— By  a<iainor— Adoption  during  pollution — Effect  of  agreement  not 
to  adopt— Father's  power  to  restrain  son's  capacity — Wife's  assent. 

Unrestricted  capacity  of  males  to  adopt,  in  ancient  times,  and  the 

religions  dnty  of  having  a  son. — Capacity  to  adopt  a  son,  according  to 
ancient  law,  was  co-extensive  with  the  right  of  owning  and  holding  property. 
Adoption  consisted,  as  we  have  already  seen^^il^a  transfer  of  parental  dominion 
oyer  a  son,  and  founded  upon  the  principle  that  a  man  could,  like  ordinary  things, 
be  the  subject'  of  proprietory  right,  and  that  parents  became,  in  a  natural 
mode,  the  master  of  the  person  of  their  children ;  and  any  person  who  was 
entitled  to  acquire  and  possess  property  in  his  own  right,  was  also  competent 
to  have  as  many  sons  by  adoption  as  he  liked  or  had  the  means  of  securing. 
Males  that  were  sui  juris  possessed  an  unlimited  right  in  this  respect,  but 
females  who  held  a  lifelong  status  of  pupilage  and  dependence  could  have 
only  a  qualified  right,  and  their  present  capacity  in  this  xespect  remains  un- 
changed, as  we  shall  see  in  the  next  lecture.  A  careful  consideration  of  the 
eleven  descriptions  of  subsidiary  sons  proves,  as  I  have  already  told  you,  that 
the  fact  of  a  man  being  possessed  of  a  son  could  be  no  bar  to  his  having  a 
secondary  son,  for  such  a  man  might  have  a  Kanina  or  a  Guddhaija  son.  And 
this  must  have  been  the  state  of  the  law  so  long  as  the  twelve  descriptions 
of  sons  were  recognized ;  and  I  may  remind  you  they  were  recognized'  by  the 
Mitdkshara  and  the  Dayabhaga  the  two  leading  commentaries  respected  in 
other  matters  as  most  authoritative  by  the  two  schools  respectively.  The  original 
principle  of  adoption,  which  was  unconnected  with  religion,  still  subsists,  at 
least  as  a  survival ;  and  the   capacity  to   adopt,   tested  by  that   piinciple,    is 
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purely  a  secular  one,  and  it  may  accordingly  belong  to  every  man  capable  of 
accepting  property,  be  be  a  minor  or  a  bacbelor  or  a  widower, — a  view  adopted 
by  some  writers,  as  we  sball  presently  see.  But  tbis  secalar  rigbt  sbonld  be 
distingoisbed  from  tbe  religious  duty  of  baving  a  son.  I  bave  already  told 
you  at  great  lengtb  tbat  tbe  sag^s  discourage  tbe  affiliation  of  secondary  sons, 
tbrow  tbe  secular  aspect  into  tbe  sbade,  and  impress  a  new  cbaracter  on  the 
relation  between  fatber  ancT  son  by  tbrusting  into  prominence  its  spiritual 
aspect :  tbey'make  it  a  religious  duty  for  every  man  to  espouse  a  wife  and 
become  a  bousebolder  or  Oribastba  for  tbe  purpose  of  baving  a  son  of  the 
body,  and  tbey  xecqnnnend  affiliation  of  a  secondary  son  only  in  case  of  failure 
of  a  real  legitimate  son.  Accordingly  in  tbis  respect,  tbe  primary  religions 
duty  imposed  upon  mah  is  to  seek  for  a  son  of  tbe  body  by  becoming  a  bouse- 
bolder on  marriage ;  and  if  be  fails  to  get  a  son,  be  is  tben  botb  entitled 
and  bound  in  tbe  religious  view  to  adopt  one  as  a  substitute  for  tbe  primary 
son :  and  in  tbis  view  a  bacbelor  is  incompetent  to  adopt.  Tbis  distinction 
of  tbe  civil  and  tbe  religious  rigbt  of  adoption  sbould  be  kept  in  view,  as  it  may 
tbrow  some  ligbt  on  certain  points.  It  should  moreover  be  rememberei  that 
though  adoption  of  a  son  resembles  acceptance  oi  a  chattel,  yet  tbe  former 
differs  very  materially  from  tbe  latter  in  tbis  important  particular,  tiiat  an 
adoption  fixes  the  adoptive  fatber  with  grave  liabilities ;  as  for  instance,  a  person 
governed  by  tbe  Mit4ksbar&  reduces  bis  rigbt  to  ancestral  property  by  ad6pting 
a  son,  who  at  once  becomes  bis  co-heir  with  co-equal  right  to  property  of  that 
description.  It  is  therefore  necessary  to  bear  in  mind  while  considering  the 
capacity  of  a  person  to  adopt,  that  an  adoption  is  not  tbe  performance  of  a  mere 
religious  duty,  nor  an  acceptance  of  an  ordinary  gift,  but  is  also  a  transaction 
seriously  affecting  bis  property. 

Sages  dissuade  one  having  a  real  son  from  adopting.— The  rishis 

recognized,  as  we  bave  already  seen,  tbe  ancient  usages  relating  to  sonship, 
though  much  disapproved,  and  some  severely  condemned  by  them.  They  did 
not  prohibit  tbe  affiliation  of  any  description  of  son,  nor  did  they  forbid  adop- 
tion by  a  man  baving  a  real  or  secondary  son.  But  they  discouraged  affiliation 
of  a  secondary  son  by  a  person  baving  a  real  legitimate  son.  Thus  Atri  says,^ — 
"  By  a  sonl^ss  man  alone  sbould  a  substitute  of  son  be  always  made :  with 
some  one  resource,  for  Jbhe  sake  of  funeral  cake,  libations  of  water,  and  ezeqnial 
rites!"  So  Manu  declares,* — "A  son  of  any  description  sbould  anxiously  be 
adopted  by  a  sonless  man,  for  tbe  sake  of  funeral  cake,  libation  of  water  and 
exequial  rites  ;  and  for  tbe  celebrity  of  bis  name."  For  tbe  purpose  of  correc 
understanding  tbe  meaning  of  these  texts,  you  sbould  bear  in  mind  the  c 

*  Dattaka-Mimansi,  1,3;  Dattaka-Ohandrik^,  1,  3. 

'  Dat.-Mim.,  1,  9 ;  Dat.-Chand.,  1,  3 ;  not  found  in  the  present  redaction  of  Mann, 
Bee  ix,  180. 
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tlBction  between  *  son  '  and  *  substitute  of  son/  The  primary  meaning  of  the 
word  puttra  is  a  real  legitimate  son,^  and  the  term  '*  substitute  of  son  "  means 
anj  one  of  the  eleyen  descriptions  of  secondary  sons  who  are  declared  substitutes 
of  puUra,  that  is  to  say,  of  the  Aurasa  or  real  legitimate  son.  Thus  Manu 
says,'  "These  eleven  descriptions  of  sons,  beginning  with  the  Kshetraja  or 
appointed  wife's  son,  as  have  been  described  above,  are  declared  substitutes  of 
Puttra  or  son,  so  that  failure  of  ezequial  ceremo'bies  may  not  happen.''  So  also 
Yrihaspati  declares, — "Of  the  thirteen  sons,  who  have  beeil  described  by 
Mann,  in  their  order,  the  Aurasa  and  the  Putrik&  are  the  cause  of  lineage  ;  but,  as 
linseed  oil  is  substituted  by  the  virtuous  in  the  absence  of  clari&«d  butter,  so  are 
the  eleven  sons  substituted  in  default  of  the  Aurasa  and  the  r utrika."^  It  follows 
therefore  by  necessary  implication  that  they  are  substitotes  for  the  real  legitimate 
son.  The  foregoing  two  texts  relating  to  the  duty  of  adoption  by  a  sonless  man, 
contain  two  rules,  one  of  which  is  positive  and  directly  expressed,  and  the  other 
is  negative  and  necessanly  implied ;  they  enjoin  a  sonless  man  to  adopt  a  son,  and 
therefore  by  implication  forbid  a  man  having  a  son  to  do  the  same.  Both  the 
po^l^ive  and  the  negative  rule,  however,  must  be  taken  to  be  of  the  same 
character ;  and  therefore  as  you  cannot  construe  the  duty  of  adoption  by  a  sonless 
man.  into  a  legal  obligation,  for  you  do  not  compel  every  sonless  man  to  adopt 
one,  neither  can  you  legally  prevent  a  man  having  a 'son  from  adopting  another ; 
since,  if  one  of  the  rules  be  of  moral  obligation,  the  other  also  must  be  of 
the  same  character,  the  two  being  intimately  connected  with  each  other.  Hence 
the  meaning  of  the  above  passages  of  Manu  and  Atri,  and  of  other  texts  to 
that  effect  is,  that  a  man  having  a  son  of  the  body  in  existence  should  not  adopt 
a  son;  they  cannot  properly  be  construed  to  foi-bid  a  second  adoption  by 
one  having  fhe  first  adopted  son  in  existence,  or  to  invalidate  such  second 
adoption. 

Handa  Pandita  prohibits  adoption  by  one  having  a  son  of  the 

body. — Referring  to  the  above  text  of  Atri,  Nanda  Pandita  observes  that  the 
word  '  sonless '  (aputra)  indicates  one  to  whom  no  son  was  born  or  whose  son 
has  died,^  and  that  the  particle  *  alone '  in  the  phrase  '  by  a  sonless  man  alone,' 
signifies  the  incompetency  of  a  man  having  a  son,  to  adopt.  Taking  these 
remarks  together  with  the  explanation  given  above,  it  appears  clear  that  he 
means  to  prohibit  adoption  by  a  man  having  a  real  legitimate  son.  If  any 
doabt  be  entertained  as  to  the  correctness  of  that  meaning,  it  is*  set  at  vest  by 
what  the  author  says  in  another  place  with  regard  to  the  relative  rights  of  a 
eal  son  and  a  son  adopted  notwithstanding  the  former's  existence  :^ — "  The 

*  Lecture  II,  p.  68.  *  Dafc.-Mim.,  1,  4. 

*  Mann,  IX,  180.  •  Dat.-Mim.,  6, 1-2. 

*  Yrihaapati,  cited  in  Dattaka-Chandrika,  1,  8. 
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meaning  is,  that  if  a  real  legitimate  son  exists,  the  adopted  son  is  not  a  sharer 
of  the  wealth  :  for,  in  the  affiliation  of  a  son,  the  non-existence,  even  of  an  aurasa 
son  is  an  essential  condition."  The  Dattaka-Ohandrika  also  appears  to  express 
the  same  view.^ 

Except  with  the  consent  of  the  real  legitimate  son.— Bnt  in  laying 

down  the  above  mle,  Nanda  Pandita  had  to  meet  a  weighty  objection,  since 
his  rule  is  opposed  to  the  indication  of  law,  afforded  by  the  instance  of  adoption 
of  Devarata  by  Visvdmitra  already  father  of  a  hundred  sons,  recorded  in  the 
Aitareya.6rahmana,  a  portion  of  the  Yedik  literature.  He  at  first  attempt- 
ed^ to  explain  a^ay  the  difficulty  by  contending  that  the  foregoing  passages  of 
Atri  and  Manu  are  liufficient  to  override  that  exceptional  instance ;  but  being 
pressed  appa-psntly  by  hAl  pupils*  concluded*  by  saying  that  if  you  contend 
that  greater  respect  is  due  to  the  canon  of  construction  according  to  which  an 
indication  furnished  by  direct  revelation  (Sruti)  is  «f  higher  authority  than  a 
revelation  inferrible  from  passages  of  Smriti,  then  1  accede  that,  let  a  man 
possessed  of  a  son,  adopt  one  with  the  sanction  of  the  former,  on  account  of  the 
iudication  afforded  by  a  passage  of  the  same  direct  revelation  in  which  the 
instance  in  question  is  recorded. 

Neither  sages  nor  conunentators  prohibit  an  adoption  in  the  life- 
time of  an  existing  adopted  son. — There  cannot  be  any  doubt  that  the 
word  puttra  which,  according  to  the  sages  as  well  as  to  the  commentators, 
primarily  signifies  e^-real  legitimate  son,  is  also  sometimes  used  so  as  to  mean  the 
secondary  sons.  Hence  the  reasonable  mode  of  interpretation  would  be  that  in  the 
flj^sence  of  anything  contrary  to  the  subject  or  context,  the  word  puttra  most  be 
taken  to  mean  a  real  legitimate  son.  The  Dattaka-MimAnsd  invokes  the  well 
knows  canon  of  construction,  namely,  "  In  a  precept,  the  sense  'of  a  term  is 
not  secondary,"  for  supporting  his  view  that  the  word  *  father  *  in  a  certain 
precept  means  the  real  and  not  the  adoptive  father  ;^  and  in  another  place^ 
Nanda  Pandita  contends  that  the  term  puttra  in  a  certain  text  must  be  taken 
in  its  primary  sense  of  a  real  legitimate,  and  not  in  the  secondary  sense  of  an 
adopted,  son.  Accordingly,  in  all  the  precepts  relating  to  the  incapacity  for 
adoption,  the  term  '  sonless  '  must  mean  "  destitute  of  a  real  legitimate  son ;" 
and  this  meaning  is  also  supported  by  the  context  itself ;  for  in  the  proposition 
'  a  puttra-lesH  man  shall  adopt  a  substitute  of  puttra,*  the  word  puttra  appears 
to  import  the  same  meaning  in  both  places,  and  in  the  second  instance  it  cannot 
but  be  taken  in  the  sense  of  a  real  legitimate  son.  But  it  must  be  admitted 
that  canons  of  construction,  and  arguments  like  the  above,  are  not  always  tb 

*  Dat.-Ghand.,  1,  8-8.  *  Dat.-Mim.,  1,  12. 

*  Dat.-Mim.,  1,  10-11.  *  Dattaka-Mim.,  6,  28. 
■  Indicated  hj  the  word  9hRWn|  in  the  original.                       •  Idem,  2,  40. 
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safest  gaide  in  ascertaining  the  real  views  of  the  rishis,  unless  they  are  corro- 
borated by  other  circumstances.  In  the  present  instance,  however,  the  above 
meaning  is  supported  in  various  ways.  The  sages  who  recognized  eleven  de- 
scriptions of  substitutionary  sons,  could  not  lay  down  that  a  man  having  a 
secondary  son  shall  not  have  another,  when  the  having  such  a  son  did  not  in 
several  instances,  depend  upon  his  will.  Besides,  many  sages  recommend  and 
praise  the  possession  by  a  man,  of  many  sons.  "Thus  Atri  says, — "  The  departed 
ancestors  of  a  man  long  that  many  sons  may  be  born  to  him,  hoping  that  even  one 
may  go  to  Gay  a ;"  and  to  the  same  effect  are  passages  in  Vishnu  and  Vrihat- 
Parasara ;  while  Vrihaspati  and  Likhita  declare, — "  Man/  sons  ore  to  be  desired, 
so  that  even  one  may  travel  to  G-aya."^  N"o  doubt,  the  former  passages  expressly 
refer  to  begotten  sons,  but  the  latter,  in  which  the  woi^fls  are  general,  cannot  be 
taken  to  imply  the  same  meaning.  Besides  the  reason  of  the  precept  applies  as 
-well  to  adopted  as  to  begotten  sons.  It  may  be  said  that  to  have  more  sons  than 
one  is  a  spiritual  luxury :  but  why  should  a  man  be  debarred  from  having  it, 
if  he  can  afford  to  secure  that  luxury  ?  Hence  in  whatever  way  you  consider 
the  subject,  you  cannot  conclude  that  the  sages  prohibit  plurality  of  adoptions. 
The  commentators  on  the  law  of  inheritance,  also,  do  not  appear  to  have 
introduced  any  restriction  of  that  kind.  As  to  the  Mit&kshara  and  the  Daya- 
bhaga,  which  deal  with  partition  of  heritage  between  the  different  descrip- 
tions of  secondary  sons,  and  with  their  respective  shares,  it  is  clear  that  the 
idea  did  not  occur  to  their  authors  that  a  man  could  have  only  one  secondary 
son,  and  not  more  than  one  living  at  the  same  time.  We  may  therefore 
leave  out  of  consideration  other  commentators  of  the  same  kind,  and  con- 
fine our  attention  to  the  Dattaka-Mimdnsa  and  the  Dattaka-Chandrikd.  The 
following  passage  of  the  former  work  shows  that  a  second  adoption  *56  not 
invalid  by  reason  of  the  existence  of  the  first  adopted  son : — "  Next,  should 
an  Aurasa  and  a  Dattaka,  or  should  a  Dattaka  and  a  son  adopted  without 
observance  of  the  prescribed  form  be  co-existent,  the  same  author  propounds 
s  accession  to  the  estate, — *  Him  existing, — a  son  being  created  ;  and  a  Dattaka 
existing,  one  being  adopted  without  observance  of  the  prescribed  form ; 
that  estate  is  his,  who  is  master  of  the  father's  wealth  by  his  status. — The 
meaning  is  that,  *  him, '  i.  e.,  the  real  legitimate  son  *  existing,'  whatever  son 
is  created  by  acceptance  and  so  forth ;  of  these,  to  him  only,  who  is  master 
of  the  father's  wealth  *by  his  status,'  i.  e.,  by  his  own  status, — does  that 
estate  belong;  not  to  the  other;  if  a  real  legitimate  son  exist  the  adopted 
son  is  not  a  sharer  of  the  wealth  ;  for,  in  the  affiliation  of  a  son  the  non-exist- 
ence even  of  real  legitimate  son  is  an  essential  condition.  Likewise,  the 
meaning  is,  '  a  Dattaka,'    i.  e.,  one  adopted  according  to  the  prescribed  form, 

^  For  reference  to  these  texts,  see  Lecture  I,  p.  26,  note  2. 
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*  existing,'  should  a  sob  *  be  adopted  without  observance  of  the  prescribed  form : ' 
of  these  also,  the  Dattaka  only  is  sharer  of  the  estate,  not  the  son  adopted 
without  observance  of  the  prescribed  form,  for  the  prescribed  form  alone 
produces  the  filial  relation.'*^  According  to  this  passage  the  conditions  of  a 
valid  adoption  are  the  non-existence  of  a  real  legitimate  son,  and  the  observance 
of  the  prescribed  form  discussed  by  the  author  in  the  next  preceding  section. 
It  follows,  therefore,  by  necessajy  implication  that,  if  one  Dattaka  son  being 
in  existence,  another  son  be  adopted  with  the  observance  of  the  prescribed 
form,  such  adoption  is  perfectly  valid.  After  discussing  the  formalities  for 
adoption,  the  author  concludes*  : — "  Therefore,  the  filial  relation  of  these  five 
sons  proceeds  from  adoption  only,  with  the  observance  of  the  form  prescribed 
by  either  Vasishtha  or  Saunaka ;  not  otherwise ;"  and  later  on  he  observes,^ — 
''  It  is  therefore  established,  that  the  filial  relation  of  adopted  sons,  is  occasioned 
only,  by  the  sacramental  ceremonies ;  of  gi£t,  acceptance,  burnt  sacrifice,  and 
so  forth,  should  either  be  wanting,  the  filial  relation  even  fails.''  These  passages 
cleanly  indicate  that  the  observance  of  the  prescribed  forms  of  adoption  creates 
change  of  paternity  and  filial  relation.  The  author  of  the  Dattaka-Chandrika 
also  appears  to  entertain  the  same  view  :^  for  he  cites  the  same  text  in  support 
of  the  propositions,  that  a  son  adopted  when  an  Aurasa  son  exists  is  not  entitled 
to  a  share,  and  likewise  a  son  adopted  without  observance  of  the  prescribed 
ceremonies,  also,  is  not  entitled  to  a  share  >.  but  he  as  well  as  Nanda  Pandita 
maintain  that  the  latter  is  entitled  to  wealth  sufficient  for  his  marriage.  On  a 
consideration  of  these  passages,  the  question  naturally  suggests  itself^ — ^By 
what  right  does  he  become  entitled  to  his  marriage  expenses  ?  The  real  view 
entertained  by  these  authors  appears  to  be  that  mere  gift  and  acceptance  are 
not  sufficient  for  a  perfect  adoption,  which,  according  to  them,  requires  the 
observance  of  the  prescribed  ceremonies ;  and  without  them,  the  adoption  is 
imperfect  but  not  absolutely  null  and  void.  The  son  adopted  becomes  the. 
adopter's  %on,  but  like  a  son  adopted  from  a  different  tribe,^  is  inferior  in  status, 
and  as  such  is  excluded  from  participation  of  the  estate,  though  entitled  only 
to  marriage  expenses  and  to  maintenance  ;  since  he  cannot  confer  spiritual  bene- 
fit. It  should,  however,  be  mentioned  here  that  in  the  course  of  the  arguments 
advanced  by  Nanda  Pandita  for  refuting  the  position  that  a  fraternal  nephew 
becomes  a  son  without  adoption,  he  observes  that  the  singpilar  number  in  the 
compound  word,  *  a'substitute  of  son,'  in  Atri's  text, — (By  a  sonless  man  alone 
should  a   substitute   of   son   be   made) — is  significant,  and  implies  the  unity  of 

^  Dattaka-Mdndnsli,  6, 1-4.    The  above  rendering  is  slightlj  different  from  Sntherland's. 

*  Dattaka-M£m£n8&,  6,  50. 
■  Idem,  5,  56. 

*  Dattaka-Chandrika,  6,  8  ;  Dat.-Chand.,  6,  8  ;  Dat.-Mim.,  5,  45-46. 

*  Dat.-Chand.,  6,  4 ;  1, 14 ;  Dat.-Mim. 
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the  object  of  adoption.  But  this  obseryation  taken  together  with  the  context 
appears  to  be  directed  against  simnltaneons  adoption  by  the  same  person,  of 
more  sons  than  one,  and  not  against  successive  adoptions.^  There  are  again,  a 
few  Sanskrit  writers  of  inferior  note,*  who  take  the  word  *  sonless  '  in  the  above 
text  in  the  general  sense  of  '  destitute  of  any  description  of  son,'  and  maintain 
that  a  person  having  an  adopted  son  cannot  adopt  j^nother.  It  shpnld  moreover 
be  observed  that  neither  Nanda  Pandita  nor  any  other  previous  commentator 
does  expressly  say  that  a  person  can  adopt  a  second  son,  when  the  first  adopted 
son  exists.  But  looking  to  the  past  history  of  sonship,  the  absence  of  such 
express  provision  does  not  raise  any  difficulty.  Some  later  writers,  however, 
have  expressly  dealt  with  this  matter.  Jaganndtha  is  of  opinion  that  the  adop- 
tion of  a  son  given,  although  a  son  of  the  body  be  living,  is  valid  and  he  shall 
be  entitled  to  a  third  share  in  the  same  mannet*  ds  a  given  son,  subsequently  to 
whose  adoption  a  son  of  the  body  is  bom.^ 

Difference  of  opinion  between  European  authorities.— The  European 

anthorities  who  spared  no  pains  to  come  to  a  correct  conclusion  on  all  points 
of  Hindu  law,  laboured  under  great  difficulty ;  they  were  neither  familiar  with 
the  actual  customs  of  the  people  nor  acquainted  with  all  the  works  on  law. 
Most  of  them  had  to  depend  on  the  translations  of  the  few  Sanskrit  books 
and  on  the  opinion  of  Pandits.  The  translations  are  sometimes  va^e,  and  can- 
not always  exhibit  the  force  and  exact  meaning  of  the  original ;  and  the  Pandits, 
like  other  experts,  could  not  be  found  to  agree,  though  the  preponderance 
of  their  opinion  was  in  favour  of  plural  adoptions.  It  is  therefore  natural  that 
there  should  be  a  difference  of  opinion  among  the  European  authorities  on 
a  question  like  the  present.  The  misconception  appears  to  have  mainly  arisen 
from  a  want  of  discrimination  between  the  two  meanings  of  the  word  jputtra 
rendered  into  '  male  issue,  issue  or  son,'  and  assumed  to  include  both  begotten 
and  adopted  sons  in  the  texts  bearing  on  the  subject.  The  Hindu  law  of  adop- 
tion again  is  a  survival  of  an  ancient  usage,  and  could  not  commend  itself 
at  all  to  civilized  people,  were  it  not  in  some  degree  beneficial  to  those  that 
are  its  subjects;  and  considering  the  serious  consequences  of  an  adoption 
on  the  status  of  the  infant  who  is  for  ever  severed  from  all  his  relations  in  the 
family  of  his  birth,  any  one  would  naturally  feel  inclined  to  construe  the  law 
most  favourably  to  him,  so  as  to  guard  his  intei*ests  in  the  family  into  which 
he  is  admitted.  Abstractly  thinking,  unrestricted  power  of  adoption  is  likely 
tc  he  most  prejudicial  to  the  first  adopted  son,  and  may  operate  with  great 
hi    iship ;    for,   the  natural  safeguards  of  love  and  affection  being  wanting  in 

'  See  W.  Macnaghten's  Hinda  Law,  Vol.  II,  181  ;  case  YII,  on  Adoption. 
'  Dattaka-Tilaka ;  see  Dattaka-Siromani,  p.  80,  and  Lecture  IV,  p.  126. 
*  Colebrooke's  Digest,  Yol  II,  p.  893  (Madras  edition). 
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his  case,  if  he  incnr  the  displeasure  of  the  adoptive  father,  it  may  be  folIoTred 
by  a  second  adoption  reducing  his  rights  and  interests  if  not  superseding  him 
altogether.  The  manner  in  which  Roman  fathers  treated  their  adopted  Bons 
might  have  some  share  in  influencing  European  opinion  on  this  subject.^  Thus, 
there  being  cogent  primd  facie  reasons  against  the  power  «f  double  adoption, 
there  is  an  instinctive  oppo^tion  to  it.  Those  that  are  against  double  adoption 
have  come  to  regard  the  power  of  adoption  as  a  special  gift  of  law,  and  require 
express  authority  conJerring  such  a  power.  But  the  correct  view  appears  to  be 
quite  the  other  way ;  for  the  power  of  adoption,  like  the  power  of  holding 
property,  is  not  the  creature  of  the  Codes  of  Hindu  law ;  and  unlimited  capacity 
in  these  respects  is  assumed  in  all  the  Sanskrit  treatises  on  law.  But  the  law 
simply  professes  to  impose  restrictions  regulating  the  power.  You  cannot 
therefore  impugn  the  validity  of  an  adoption  unless  you  show  that  it  violates 
an  express  restriction.  Accordingly  those  thaiTmaintain  the  lawfulness  of  double 
adoptions,  say  that  there  is  no  authority  prohibiting  it.  The  difference  of 
opinion  amongst  the  European  authorities  on  this  point,  is  due,  to  this  funda- 
mental difference  of  doctrine.  The  majority  of  them  think  that  double 
adoption  is  invalid,  because  there  is  no  express  authority  recognizing  it ;  and  this 
view  has  been  adopted  by  the  Judicial  Committee.  I  may  tell  you  here 
that  all  the  passages  of  the  two  leading  treatises,  bearing  upon  the  question, 
do  not  appear  to  have  been  noticed  by  the  European  authorities.  I  need  not 
point  out  the  divergent  opinions  on  the  subject,  nor  earlier  cases  on  the  same, 
as  they  have  all  been  noticed  and  discussed  by  the  Lords  of  the  Judicial 
Committee  in  the  leading  case  on  this  point,  and  I  am  jnA  going  to  cite  the 
part  of  the  judgment  bearing  on  the  question  of  successive  double  adoption. 

Successive  double  adoption  held  invalid  by  the  Privy  Oouncil.— 

Jtungama  v.  Atchama,^  was  the  first  case  going  up  to  the  Privy  Council,  in 
which  the  question  arose  *'  as  to  the  validity  of  a  second  adoption,  the  first 
adopted  son  still  existing,  and  remaining  in  possession  of  his  character  of  a 
son."  The  facts  in  this  case  wete  that  one  Vencatadry,  together  with  his  wife 
adopted  a  son  named  Jaganatha,  then  married  another  wife,  and  togefher  with 
her  adopted  Ramanadha  when  the  one  first  adopted  was  existing.  It  was 
held  that  the  adoption  of  Ramanadha  was  invalid,  and  their  Lordships  deliver- 
ed the  following  decision  on  that  important  question  : — 

"  This  appears  to  have  been  long  a  point  of  great  doubt  in  Hindu  law, 
and  is  stated  by  the  judges  in  this  case,  to  be  unsettled. 

"  Three  classes  of  authority  have  been  referred  to : — First,  the  opinion  )f 
the  Pundits,  appearing  in  the  course  of  the  proceedings ;  secondly,  the  nati  'e 

*  See  Sootragun  Sutpufcty  v,  Sabitra  Dye,  2  Knapp'a  Reports,  p.  287  j  6  W.  B.,  P.  C,  1    I 

•  BuDgama  t».  Atchama,  4  Moore's  I.  A.,  1  j  7  W.  B.,  P.  C,  67. 
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authorities,   as  fouxid    in  the   Hindu    tteatises;    and  thirdly,    the   European 
authorities. 

"  First.  As  to  the  Pundits ;  there  is  considerable  difference  of  opinion 
amongst  them.  If  the  appellant's  evidence  is  to  be  believed,  a  number  of 
Pundits,  and  learned  men,  gave  theii:  opinion  against  the  validity  of  the  adop- 
tion, to  Vencatadry,  in  his  lifetime,  and  this  at  a  period  when  their  bias 
would  probably  be,  to  favour  the  wishes  of  the  powerful  Rdja  who  consulted  them. 

'^On  the  death  of  Yencatadry,  there  is  a  certificate  signed  by  one  hundred 
and  forty  Brdhmans,  that  the  adoption  of  Bamanadha  was  invalid.  But  as  this 
was  an  opinion  produced  by  Jaganadha,  then  in  possession  of  the  estate,  but 
little  weight  is  due  to  it. 

"  On  the  other  hand,  in  1818,  before  the  institution  of  this  suit,  by  Rama- 
nadha,  the  Northern  Provincial  Court  took  the  opinion  of  their  own  Pundit, 
and  of  the  Pundits  of  the  Centre  apd  Southern  Division  of  the  Courts  on  these 
questions : — 

"  *  1.  Is  a  person  having,  conjointly  with  a  wife,  adopted  a  son,  and  there- 
after being  displeased  with  her,  and  marrying  a  second  wife,  authorized  by 
Hindu  law,  jointly  with  her,  the  second  wife,  to  adopt  a  son  ? 

"  ^  2.  A  person  adopting  a  son,  having  for  any  reason,  adopted  a  second 
son,  is  tbe  former  or  the  latter  heir  to  the  estate  of  the  adopting,  or  are  both 
sons  entitled  to  share  the  same  ?'  . 

"  These  Punc^i^s,  being  at  a  distance  from  each  other,' giving  separate 
opinions  at  some  intervals  of  time,  without,  as  it  appears,  any  communication 
between  them,  all  a|mee  in  holding,  that  the  second  adoption  is  good,  and  that 
both  sons  are  eq|ially  entitled  to  inherit.  These  opinions  seem  to  be  as  free,  as 
any  opinion  can  be,  from  suspicion  of  undue  influence. 

"  When  the  case  came  before  the  Sudder  Court,  two  of  the  Pundits  con- 
snlted  were  in  favgur^of  the  adoption,  and  one  against  it.  The  reasoning  of 
the  two  Pundits  in  favour  of  the  adoption  is  certainly  very  unsatisfactory ; 
but  stilly  so  far  as  the  law  is  to  be  collected^from  the  opinion  of  Pundits,  to  be 
found  in  this  case,  the  proponderance  is  in  favour  of  the  adoption. 

"These  opinions,   however,   are  by  no   means  conclusive,  and  appellants 
contend,  that  the  native  authorities,  upon  which  they  are  founded,   are  strongly* 
against  the  validity  of  second  adoption. 

"  These  authorities,  like  the  opinions  of  the  Pundits,  are  not  reconcileable 
with  each  other. 

"  In  the  Digest  of  Hindu  Law,  on  Contracts  and  Succession,  with  Com- 
mentary by  Jagannatha,  translated  by  Mr.  Colebrooke,  the  question  is  discussed 
and  treated  as  one  on  which  a  difference  of  opinion  prevailed.  The  most 
material  passages  of  the  Treatise  are  found  in  pages  386,  389,  395,  397.  The 
author  holds  the  better  opinion  to  be,   that  an  adoption  is  valid,  although  a 
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,  previoaslj  adopted  son,  pr  even  a  natar^  bom  son,  be  already  in  existence ;  the 
main  foundation  of  that  opinion  being  an  ancient  text.  *  That  many  sons  are 
to  be  desired,  in  order  that  one  may  travel  to  G-aya.' 

"  It  was  attempted,  in  a  most  ingenions  argument,  on  bebalf  of  the 
appellants,  to  reconcHle  this  authority  with  ol^hera,  apparently  of  a  different 
tendency,  by  showing  that  the  author  intended,  not  that  many  sons  of  the  same 
description  might  be  adopted,  but  that  he  referred  to  sons  of  difEerent  deacrip. 
tions,  of  which  there  were  twelve,  recognized  in  the  remote  ages  of  Hindu 
antiquity,  though  only  two  are  now  allowed  ;  the  son  given,  and  the  legitimate 
son.  Another  suggestion  was,  that  the  author  intended  only  that  the  second 
adopted  son  may  have  the  rights  of  a  son,  in  the  event  of  the  failure  of  the 
existing  issue,  natural  or  adopted. 

"  We  find  great  difficulty  in  adopting  either  of  these  suggestions.  At  the 
same  time  it  must  be  owned,  that  the  doctrine  is  not  very  clearly  stated,  nor 
very  easily  to  be  reconciled  with  some  of  the  authorities  to  which  it  refers ; 
and  with  respect  to  the  right  of  inheritance  of  the  second  son,  we  rather 
collect  the  author's  opinion  to  be,  that  the  second  son  would  succeed,  as  in  the 
case  of  a  son^well  adopted,  by  one  having  no  issue,  to  whom  a  son  is  afterwards 
bom,  vit.,  to  one-third  only  of  his  father's  estate. 

"  Whate\^er,  however,  may  be  the  effect  of  this  practice,  its  authority  is 
far  outweighed  by  two  other  Hindu  works,  expressly  on  the  subject  of  adop- 
tion, the  Dattaka-Mi/mangd  and  the  Dattaka-Chandrika. 

"  The  first  passage  sec.  1,  plac.  3,  in  the  former  of  these  works,  is  the 
citation  of  a  text  of  an  ancient  sage,  Atri^  in  these  words  : 

'  By  a  man  destitute  of  a  son,  only,  must  a  substitute  for  the  same  always 
be  adopted.'  This,  perhaps,  standing  alone,  may  be  held  to  mean  that  upon 
such  a  one  only  was  it  incum.bent  to  adopt  a  son.  The  commentary,  however, 
excludes  this  construction,  for  it  says,  sec.  1,  plac.  6,  '^^y  a  man  destitate  of  a 
son  only.  The  incompetency  of  one  having  male  issue  is  signified  by  the  term 
only  in  this  passage.'  The  author  then,  after  quoting  a  text  from  Mapu,  much 
to  the  same  effect  with  that  cited  from  Atri,  observes,  that  the  instances  of 
adoption,  by  certain  illustrious  persons,  of  sons,  although  they  already  had 
•  male  issue,  must  be  considered  as  exceptional  cases,  and  not  as  generally 
authorising  the  act.  In  the  next  paragraph  (12)  the  author  seems  to  concede, 
that  a  second  son  may  be  adopted,  with  the  sanction  of  the  existing  issue. 

"  The  Dattaka-Ghandrika  (sec.  1,  plac.  3)  cites  the  same  text  from  Atri  and 
ManUj  and  puts  the  same  construction  on  them;  as  the  BattakorMimansd, 

"  We  think  that  these  treatises  are  more  distinct  than  the  work  of  Jaf  n- 
natha  :  they  are  written  on  the  particular  subject  of  adoption ;  they  enjoy,  as 
we  understand,  the  highest  reputation  throughout  India ;  and  their  weigh  is 
strong  against  a  second  adoption. 
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"  In  the  ordinances  of  Mann,  translated  by  Sir  William  Jones,  we  find  this 
passage,  in  page  313  :  *  He,  whom  his  father,  or  mother  with  her  hnsband's 
assent,  gives  to  another  as  his  son,  provided^  the  donee  have  no  issue,  is  con- 
sidered as  a  son  given/ 

**  In  the  Vivadarnava  Setn,  translated  by  Mr.  Halhed,  ch.  XXI,  sec.  ix, 
the  proposition  is  distinctly  stated,  "  He  who  has  no  son  or  grandson  or  grand- 
son's son '  or  brother's  son,  shall  adopt  a  son ;  and  while  he  has  one  adopted 
son,  he  shall  not  adopt  a  second/ 

"If  we  are  to  form  our  opinion  of  the  law,  from  the  effect  of  these  authori- 
ties, we  can  have  no  hesitation  in  coming  to  a  conclusion  adverse  to  the  validity 
of  a  second  adoption. 

"  At  the  same  time  it  is  quite  impossible  for  us  to  feel  any  confidence  in 
our  opinion,  upon  a  subject  like  this,  when  that  opinion  is  founded  upon 
authorities  to  which  we  have  access  only  through  translations,  and  when  the 
doctrinte  themselves,  and  the  reasons  by  which  they  are  supported,  or  impugned, 
are  drawn  from  the  religious  traditions,  ancient  usages,  and  more  modem  habits 
of  the  Hindus,  with  which  we  cannot  be  familiar. 

"  It  is  satisfactory,  therefore,  to  find  that,  under  the  third  head  to  which 
we  have  adverted,  the  European  authorities,  there  is  muck  assistance  to  be 
derived  from  the  labours  of  those  who  have  investigated  the  subject,  with  all 
those  advantages  of  familiarity  with  the  laws  and  languages  of  Hindustin, 
in  which  we  are  necessarily  deficient. 

"  Here,  unfortunately,  as  everywhere  else,  there  is  some  discrepancy  in  the 
authorities. 

"  Sir  Thomas  Strange,  in  his  Elements  of  Hindu  Law,  Vol.  I,  p.  78  (2nd 
edition,)  expresses  himself  as  follows  : — *  In  general  it  is  in  default  of  male  issue 
that  the  right  is  exercised,  issue  here  including  a  grandson,  or  great-grandson. 
But  as  there  exista.«otling  to  prevent  two  successive  adoptions,  the  first  having^ 
failed,  whether  effected  by  a  man  himself,  or  by  his  widow  or  widows  after  his 
death,  duly  authorized  ;  so,  even  when  the  first  subsists,  a  second  may  take 
place,  such  having  been  the  pleasure  and  will  of  the  husband ;  upon  the 
principle  of  many  sons  being  desirable,  that  some  one  of  them  may  travel  to 
Gaya,  a  pilgrimage  considered  to  be  particularly  efficacious  in  forwarding 
departed  spirits  beyond  their  destined  place  of  torture  '.  In  support  of  these 
propositions,  Jie  refers  to  two  cases,  Shamchunder  v.  Narayni  Debi  (1  Ben. 
Snd.  Dew.  Rep.,  209)  which  was  decided  in  1807  ;    and   Goureepershad   Rai   r. 

*  The  literal  meaning  of  the  original  of  this  clause  is  "in  distress  "  ;  most  commentators 
c  lain  it  as  meaning  "  at  a  time  of  famine  and  the  h'ke,"  whilst  some  add  "  or  the  giver 
1  ig  Bonless,"  bnt  it  can  by  no  means  be  pnt  as  a  condillon,  and  even  then  the  word  *  son- 
1    i'  means,  destitute  of  a  real  son.    The  original  is  one  word,  namely,  ^9pif^. 

Y 
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Mussummat     Jymala    (2    Ben.  Sud.    Dew.    Rep.,   136),    which    was  decided 
in  1814. 

"  Now,  the  first  of  these  cades  decided  only  that  a  second  adaption  is  ralid, 
when  the  first  adopted  son  has  died  without  issue ;  a.point  of  law  which  is  not 
disputed.  In  the  second  case,  a  man  having  two  wives,  gave  authority  to  each 
of  them,  to  adopt  a  son.  One  of  them  made  the  adoption.  He  himself, 
together  with  the  other  wife,  afterwards  made  an  adoption ;  and  it  was  finally 
held,  that  the  two  sons  were  entitled  equally  to  inherit  to  the  husband. 

"  This  was  a  very  peculiar  case  :  it  certainly  seems  to  assume  the  validity 
of  a  double  adoption  ;  but  the  doubts  in  the  case  seem  to  have  been,  rather  ad 
to  the  effect  of  the  second  adoption,  by  the  husband  himself,  in  revoking  the 
authority  given  to  the  wife,  than*  on  the  validity  of  a  second  adoption,  while  a 
first  adopted  son  is  living.  This  decision  is  also  stated  by  the  Court,  to  be  in 
conformity  with  the  preceding  case  of  Shamchunder  v,  Narayni  Debi,  which,  in 
truth,  for  the  reason  already  mentioned,  it  in  no  degree  supports. 

"  These,  we  believe,  are  the  only  European  authorities  refeirred  to,  on 
behalf  of  Ramanadha.  With  reference  to  these  cases,  it  may  be  observed 
that  they  have  never  been  considered  as  settling  the  law  upon  this  subject. 
In  a  note  to  the  case  of  Narayni  Debi  v.  Hirkishor  Rai  (1  Ben.  Sud.  Dew. 
Rep.,  42),  which,  it  seems,  was  supplied  to  the  reporter  by  Mr.  Colebrooke, 
the  translator  of  Jagannatha*s  Digest ;  he  states  the  point  as  one  of  doubt,  and 
on  which,  although  the  authority  of  Jagannatha  was  in  favour  of  the  adoption, 
the  weighty  aathority  of  the  Dattaka-Ohandrika  was  the  other  way. 

"  Every  European,  without  any  exception,  as  far  as  we  have  any  information, 
who  has  since  examined  the  subject,  has  come  to  a  conclusion  adverse  to  the 
Becond  adoption.  In  a  note  to  Strange's  Elements  of  Hindoo  Law,  Vol.  II, 
p.  85  (2nd  edition,)  the  law  is  thus  stated  by  Mr.  Sutherland,  a  very  high 
authority : — *  A  Hindoo  cannot  have  legally  adopted  children ;  a  son  legitimate 
or  adopted  existing,  any  subsequent  adoption  would  be  invalid ;  at  least  the 
son  so  adopted  could  not  inherit.' 

"  In  Mr.  Sutherland's  Synopsis  of  the  Hindoo  Law  of  Adoption,  p.  212, 
he  thus  expresses  himself : — '  The  primary  reason  for  the  affiliation  of  a  son, 
being  the  obligatory  necessity  of  providing  for  the  performance  of  the  exequial 
rites,  celebrated  by  a  son  of  a  deceased  father,  in  which  the  salvation  of  a  Hindoo 
is  supposed  to  depend,  it  is  necessary  that  the  person  proceeding  to  adopt 
should  be  destitute  of  male  issue  capable  of  performing  these  rites.  By  the 
term  issue,  the  son's  son  and  grandson  are  included.  It  may  be  inferred,  th  it 
if  such  male  issue  although  existing,  were  disqualified  by  any  legal  impedime  it 
(such  as  loss  of  caste,)  from  performing  the  rites  in  question,  the  affiliation  oi  a 
€on  might  legally  take  place.' 

**  In  Mr.  Steele's  Synopsis^of  the  LaW*of  Hindoo  Castes,  he  states,  p.  48   - 
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'  An  adoption  can  take  place  only  where,  no  begotten  son  or  grandson  exists, 
or  where  the*  begotten  son  has  lost  caste.'  Again  at  p.  52  : — '  In  the  case  of  the 
death  of  an  adopted  son  (and  total  loss  of  caate  is  considered  equivalent  to 
death),  another  may  be  selected  and  given  in  the  si^me  manner;  but  a 
man,  after  adopting  one  boy,  cannot  adopt  another,  at  the  desire  of  a  second 
wife,  &0.  Only  one  adopted  son  can  subsist  at  one  time,  B.  S.  (mit.')  It  is 
true  that  the  treatise  purports  to  relate  to  the  ci;Lstoms  of  the  Provinces  of 
Bombay ;  but  we  are  not  aware  of  a  difference  between  the  different  Provinces, 
on  this  point,  though  there  appears  to  be  some  minor  differences,  on  other 
points  of  the  law  of  adoption,  and  for  this  the  last  section  of  the  Mitdkshdrd 
is  referred  to.  The  last  paragraph,  in  this  page  seems  to  be  the  statement  of 
different  opinions  collected  from  different  quarters,  and,  as  might  be  expected, 
not  very  well  agreeing  with  each  other. 

**  But  by  far  the  most  importJant  authority  is  Mr.  William  Macnaghten, 
wliose  Principles  and  Precedents  of  Hindoo  law  were  composed,  as  appears  from 
the  preface,  after  collecting  all  the  information  that  could  be  procured  from  all 
quarters,  and  after  a  cai^ful  examination  of  all  the  original  authorities  and 
of  all  the  opinions  of  the  Pundits  recorded  in  the  Supreme  Court,  for  a  series 
of  years, 

"  This  work  was  published  after  his  report  of  the  two  cases  already  re- 
ferred to,  and  of  course  he  could  not  but  be  acquainted  with  them ;  indeed, 
he  refers  to  one  of  them.  Now  Mr.  Macnaghten  states  the  law,  as  he  considers 
it  to  be,  without  the  slightest  doubt  or  hesitation.  He  says,  Vol.  I,  p.  80,  *  It 
is  clear  that  a  man  having  adopted  a  boy,  and  that  boy  being  alive,  he  cannot 
adopt  another.'  And  he  examines  the  text,  that  '  many  sons  are  to  be  desired, 
in  order  that  one  may  travel  to  Gaya,'  and  says  that  it  applies  only  to  natural 
bom  sons. 

"  We  are  informed  by  our  very  learned  Assessor,  Sir  Edward  Byan, 
that  this  work  of  Mr.  Macnaghten*s  is  constantly  referred  to  in  the  Supreme 
Court,  as  all  but  decisive  of  any  point  of  Hindoo  law,  contained  in  it,  and 
that  much  more  respect  would  be  paid  to  it,  by  the  Judges  there,  than  to  the 
opinions  of  the  Pundits.  Upon  the  particular  point  in  question,  Sir  Edward 
adds  all  the  weight  of  his  own  high  authority,  concurring  as  he  does  entirely  in 
the  law,  as  stated  in  Macnaghten. 

^^  The  Judges  in  the  Sudder  Court  state,  that  they  are  aware  that  this   has 
been  long  considered  a  doubtful  point,  and  they  seem  to  proceed  entirely  on  the 
pinion  of  the  Pundits,  who  favour  the  second  adoption. 

"  On  examining  the  reasons  assigned  by  those  Pundits,  they  rest   upon  two 
lain  points : — *  First.     The  text  that  '  many  sons  are  to  be  desired,  in  order 
lat  one  may  travel  to  Gaya/     '  Second.     Upon  the  do  c    ine,  that  he  who  has 
uly  one  son  is  to  be  considered  as  childless. 
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"  Now,  the  first  of  these  texts  is  evidently  out  of  the  case,  if  Mr. 
Macnaghten's  explanation  be  correct ;  and  as  to  the  second,  in  referriijg  to  the 
passages  on  which  the  PundiU  rest,  they  manifestly  relate,  not  to  a  i)er8on  who 
receives  a  child,  but  to  one  who  gives  a  child  in  adoption.  ^ 

"Upon  the  whole,  therefore,  for  these  reasons,  (which,  as  the  point* is 
of  great  general  importance,  we  have  thought  it  advisable  to  explain  very 
fully,)  we  have  come  to  the  conclusion,  that  the  adoption  of  Bamanadha 
was  not  valid,  and  the  judgment  of  the  Sudder  Court  upon  that  point  must 
be  reversed." 

This  doctrine  has  necessarily  been  followed  by  all  the  Courts  in  India,! 
and  re-afl&rmed  by  the  Privy  Council  in  the  case  of  Oopeelal  v.  Musst,  Chundra- 
bolee  Buhoojee.^ 

Exception  in  favour  of  second  adoption  with  consent  of  existing 

son. — The  Privy  Council  in  its  judgment  notices  the  concession  made  by  Nanda 
Pandita  in  favour  of  an  adoption  n^^e  with  the  consent  of  an  existing  sou, 
and  proceeds  to  consider  whether  ibisv  exceptional  rule  could  maintain  the 
title  of  the  second,  adopted  son  in  that  case.  S6,  the  authority  of  that  rale 
was  accepted  and  acted  upon  by  the  Privy  Council,  and  it  remains  unaffected 
by  any  later  decision.     In  the  following  passage  their  Lordships  discuss  the 

rule  and  its  character : — 

« 

"  Feeling  the  hardship  of  this  case  on  Ramanadha,  we  have  looked  with 
some  anxiety  to  see  whether  his  title  could  be  jof^^tained,  on  the  ground,  that 
it  was  subsequently  recognized  by  Jaganadha,  and  that  such  #ubsequent  recc^ 
nition  might  be  considered  equivalent  to  previous,|iss^t. 

"  We  think  it,  however,  impossible  to  maintain  his  right  UJ^  ^is  ground. 
Supposing  Jaganadha  to  have  acquiesced,  after Jb^  came  of  age,  in  the  division 
of  property  made  by  Vencatadry,  it  was  an  acquiescence  on  th*«footing  of  a 
right  already  asserted  by  the  father,  to  exist  in  Bamanadha,  and  it  does  not 
appear  that  Jaganadha  possessed  all  the  knowledge,  or  ffaf^laced  in  the  circum- 
stances which  must  exist,  in  order  to  make  his  ratification  binding,  even  if  we 
assume,  what  is  not  by  any  means  clear,  that  afich  subsequent  ratification 
would  be  equivalent  for  that  purpose,  in  Hindu  law,  to  {previous  consent/* 

Whether  consent  includes   subsequei^t  ratification  ?— There  is  no 

instance  of  a  second  adoption  with  the  previous  consent  of  an  existing  son. 
Besides  in  cases  of  double  adoption,  the  one  first  adopted  is  generally  an 
infant  when  the  second  adoption  takes  place,  he  is  therefore  legally  incapable  of 
giving  his  assent  to  a  tri^nsaction  which  is  manifestly  prejudicial  to  his  interesi  . 

*  Joy  Chnnder  Bau  v,  Bhymb  Chander  Ban,  Bengal,  S.  D.  A.  B.,  1848,  p.  461  j  Sudauiu  I 
Mahapatter  v,  Bonoxnallee,  I  Marshall,  317. 

*  Gopoelal  v.  Mnsst.  Chundrabolee  Bohoojeo,  L.  B.,  S.,  I.  A.,  131 ;  11  B.  L.  B.,  3dJ  ; 
19  W.  B.,  12. 
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Cases  of  subsequent  ratification  by  conduct  are  sometimes  f  onnd ;  and  if  such  ratifi- 
cation be  equivalent  to  the  oonsent  which,  according  to  Nanda  Pandita,  legalizes 
the  second  adoption,  it  may  prevent  great  hardship  on  the  second  adopted  son 
whose  adoption  after  a  aeries  of  years  may  be  declared  invalid  by  reason  of  the 
existence  of  a  son  at  the  time  of  his  affiliation.  The  Privy  Coancil,  however,  have 
left  that  question  undecided,  though  it  is  somewKiat  important.  I  may  therefore 
add  a  few  explanatory  remarks  upon  it.  The  whole  matter  depends  upon  the 
Yedik  story^  of  Sunahsepha's  adoption  by  Yisvimitra,  which  compelled  Nanda 
Pandita  to  concede  the  validity  of  an  adoption  made  during  the  life  of  an  exist- 
ing son,  and  from  which  he  deduces  the  condition  consisting  in  the  existing  son's 
assent.  It  would  not,  therefore,  be  out  of  place  to  relate  here  shortly  the  story 
itself,  which  throws  some  light  on  this  point  as  well  as  on  certain  others. 

Story  of  Snnahsepha  Devar&ta's  adoption  BupportB  the  aflSrmatiye.— 

The  atozy  of  Devar&ta's  adoption  as  given  in  the  Aitareya  Brihmana,  and 
Yaaishtha's  Code  may  be  briefly  stated  tbus  : — Baja  Harischandra  made  a  vow 
to  the  god  Yaruua,  that  if  he  got  a  wouAij  his  favour  he  would  off^  the  son 
as  a  victim  to  that  god.  A  son  was  bom  to  him,  but  as  he  wact  unwilling  to 
sacrifice  the  son,  he  postponed  the  fulfilment  of  his  vow  on  one  pretext  or 
another,  and  at  last  the  god  consented  to  his  proposal  of  sacrificing  a  secondary  son 
in  lieu  of  his  begotten  child.  For  that  purpose  he  purchased  Sunahsepha  the 
second  son  of  Ajigarta,  who  had  three  sons ;  the  first  son  being  dearest  to  the 
father  and  the  third  and  younge#^n  being  so  to  the  mother,  they  sold  the  second 
son,  who  became  a  son  bought  to  the  Baja.  A  sacrifice  was  commenced  in 
honour  'of  the  god,  andlSunfthsepha  was  tied  to  the  sacrificial  post:  but  when 
everything^  Waf  l$^y  for  slaying  him  as  victim,  he  began  to  chant  a  hymn 
praising  »  certain  ^od  who  appfiu^d  and  directed  him  to  praise  another  deity  ;  in 
obedience  to  tke  direction  he  sang  another  hymn  praising  that  god,  who  spear- 
ed and  advised  him  to  adore  some  other  god ;  this  process  was  repeated  and 
he  chanted  many  hympi  ^  honour  of  different  gods,  which  you  will  find  compiled 
in  the  Bigveda  and  recorded  in  his  name  as  the  rishi  of  them,  and  the  last  of 
which  was  addressed  to  tUfe  god  Yaruna,  to  appease  whom  he  was  to  be  slain. 
The  god  appeared,  spared  his  life  and  released  him  from  the  bondage.  Su- 
nahsepha thenceforward  acquirtd  the  name  of  Devardta  which  is  equivalent, 
as  Professor  Max  Muller  says,  to  ^  Theodotus.'  Sunahsepha  was  then  requested 
by  the  priests  who  were  struck  with  his  extraordinary  power  of  composing  ex- 
t  apore  hymns  for  pleasing  the  gods,  to  assist  them  in  completing  the  sacrifice, 
8  d  he  exhibited  his  remarkable  skill  in  that  respect.  After  the  completion  of 
t  Q  sacrifice  he  sat  on  the  lap  of  Yisvdmitra  one  of  the  officiating  priests, 
f    sording  to  the  story  as  given  in  the  Aitareya  Bribmana.     This,  taken  together 

'  This  IB  not  a  Fanrdnik  story  as  is  supposed  hj  Mr.  Majne,  §  97,  of  his  valuable  work  on 
]     du  Law. 
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with  -what  follows  bo  doubt,  indicates  that  he  thereby  offered  himself  to  beeome 
his  son  and  was  accepted  as  such.  But  Yasishtha  supplies  an  intermediate 
episode ;  while  describing  the  self -given  son,  the  sage  remarks, — ^*  That  is  ex- 
plained bj  the  story  of  Sunahsepha.  Sunahsepha,  forsooth,  when  tied  to  the 
sacrificial  stake,  praised  the  gods ;  then  the  gods  loosened  his  bonds.  To  him 
spoke  each  of  the  officiating  priests,  *  He  sliall  be  my  son.'  He  did  not  agree  to 
their  request,  then  the  priests  oame  to  the  agreement,  '  He  shall  be  the  son 
of  him  to  whom  he  offers  himself.*  Visvdmitra  was  the  Hotri  priest  at  th^ 
sacrifice.  He  became  his  son."^ — Then,  according  to  the  story  as  in  the  Aitareya 
Brahmana,  his  natural  father  requested  him  to  come  back  to  his  family,  but  he 
rejected  the  offer.  Sunahsepha  then  asked  Yisvamitra,  that  he,  being  a  straogev 
by  birth,  what  will  be  his  position  in  his  family  as  his  son  ?  Yiavamitra  an- 
swered, that  he  will  have  the  position  of  his  eldest  or  first-bom  son.  There- 
upon he  asked  Yiavamitra  to  declare  this  in  the  presence  of  hig  existing  sons, 
apparently  with  a  view  to  prevent  ai^y  future  dispute.  Whereupon  he  convened 
all  his  sons  and  directed  them  to  accept  Sunahsepha  as  their  senior  brother. 
Yisv&mitra  had  a  hundred  sons,  of  whom  the  older  fifty  did  not  like  the 
idea,  and  were  in  consequence  cursed  by  their  father ;  but  the  younger  fifty  said, 
— "  What  our  father  tells  us,  in  that  we  abide  ;  we  place  thee  (Sunahsepha) 
before  us  and  follow  thee."  The  father  being  pleased  by  this  answer,  blessed 
these  younger  sons. 

Nanda  Pandita  cites^  the  passage  containing  the  answer  of  the  younger 
fifty  sons  of  Yisvamitra,  for  supporting  his  view  that  the  story  of  the  adoption, 
as  related  in  the  sacred  literature  indicQptes  it  to  have  been  done  with  the  assent 
of  his  sons.  His  pupils,  however,  contended  that  that  regards  Ae -giving  to 
Devarata  the  rank  of  eldest  son ;  and  you  are  now  in  a  position  to  judge 
whether  the  story  supports  the  master  or  his  pupils.  *  We  must,  however,  accept 
Nanda  Pandita*s  view  for  our  present  purpose.  Because  we  are  concerned  with 
the  story  solely  with  a  view  to  see  if  it  can  throw  any  light  on  the  question, 
whether  the  condition  of  an  existing  son's  assent  for  legalizing  the  adoption  of 
another  son,  is  satisfied  by  subsequent  ratification  of  the  existing  son.  Now,  the 
story  tells  us  that  the  father's  act  of  adoption  preceded  the  assent  of  his  sons ; 
henoe  this  is  an  instance  of  subsequent  ratification.  Therefore,  the  rule  which 
Nanda  Pandita  deduces  from  the  story,  and  which  is  couched  in  general 
words,  should  be  construed  in  the  light  of  the  story  well-known  to  him  and 
his  pupils.  And  by  that  light,  it  is  clear  that  subsequent  ratification  is  equi- 
valent to  previous  consent  in  the  present  connection. 

Usage  of  double  adoption  by  men  haying  two  wiyea.— It  is  wortl  ^ 

of    remark    that  the  judgment  of  the  Judicial    Committee    in  the  case  <  ' 
Bungama  v.  Atchama  shows,  that  one  important   feature  of  the  case  was  m  » 

*  Yasishtha,  XVII,  33-35.  ^  Dattaka-Miminsa,  1,  12. 
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predentcd  to  tbe  Court  for  their  consideration,  namely,  whether  the  fact  that 
the  first  adoption  Vas  made  conjointly   with  one  wife   and  the  second  with 
another,   had  any  bearing  npon    the    question.      The    entire   argument    pro- 
ceeded upon  the  assumption  that  the  wives  were  non-entities,  and  the  adoptions 
were  made  by  the  husband  alone.     The  power  of   females   to   adopt  and  the 
character  in  which  they  do  so,  are  matters  that  were  necessary  to  be  considered 
before  a  right  conclusion  could  be   arrived  at  in  that  case.     I  shall  deal  with 
them   hereafter,  but  here  I  allude  to  them  as  they  may  have  some  connection 
with  the  usage  of  double  adoption  by  men  having  two  wives.     We  find  many 
instances  of  such  adoption  in  Bengal,  which  would  be  sufficient  to  establish  their 
validity  apart  from  law,  if  not  also  to  raise  a  doubt  that  the  law  itself  has   been 
misapprehended.     It  is  often  the  practice  amongst  men  who  adopt,  that  when 
they  fail  to  get  a  son  by  their  first  wife,  they  espouse  another  under  the  belief 
that  the  first  wife  is  barren,  and  in  the  hope  that  the  second  will  present  them 
with  a  son ;  and  should  this  hope  turn  out  to  be  false,  they  proceed  to  adopt. 
Now,  they  feel  a  great  difficulty  which  might  only  be  partially  imagined  by  those 
nnacquainted  with  the  condition  of  a  Hindu  husband   having  two  rival  wives. 
His  treatment  of  both  the  wives  must  be  impartial  at  least  externally,  in  order 
that  he  may  live  in  peace.     The  Hindu  religion  requires  a  householder  to  perform 
religious  duties,  conjointly  with  his  wife ;   and  that  rule  applies  with  greater 
force  to  a  religious  ceremony  for  having  a  son.    Sut  the  Hindu  ritual  does  not 
contemplate  the  association  of    more  wives  than  one,   with  the  husband  for 
performing  any  religious  rite ;  and  one  wife   alone   appears  to  be  entitled  to 
have  the  rank  of  the  indispensable  associate  of  her  husband  for  the  purpose  of 
a  religious  oetemony.     If  a  son  therefore  be  adopted  by  the  husband  conjointly 
with  his  senior  wife,  he  becomes  her  son  and  a  stepson  to  the  junior  one,  and 
vice  versd.^    This  also  affor&  a  cogent  reason  why  two  sops  should  be  adopted, 
one  with  each  wife.     The  fiction   of    adoption,   again,  sliould  imitate  nature, 
but  adoption  of  one  son  with  two   wives  has   no   counterpart  in  nature.     The 
course  which  appears   to  be   just,   proper   and  satisfactory  to  all  parties,  and 
which  is  accordingly  followec^n  practice,  is,  that  the  husband  either  adopts 
two  sons,  one  with  each  wife,  or  adopts  a  son  with  one  wife,  and  permits  the 
other  to  adopt  another  son,  or  authorizes  each  of  them  to  affiliate  a  son.     The 
danger  to  the  first  adopted  son,   which  might  be  apprehended  in  case  a  man 
were  permitted  whii^sically  and   capriciously  to  supersede  or  prejudice  that 
r   I  by  adopting  toother,  and  which  underlies  the  modem  development  of  law 
i     this  point,   is  not  sufficient  to  counterbalance  the  weighty  considerations 
i    ling  for  an  exception  in  such  cases.     The  supposed  injury  to  the  first  adopted 
I    1,  also,  is  rather  imaginary  than  real ;    for,   when  we   practically  find  that, 
I     a  general  rule,   rich  men  adopt  poor  men's  sons  who  can  scarcely  have 

4 

^  Kasheeshuree  Debia  v.  Greesh  Chunder  Lahoree,  W.  B.,  Gap.  No.,  p.  71. 
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substantial  advantages  or  prospects  in  the  family  of  their  birth,  and  anstain 
very  little  loss  by  reason  of  adoption  into  a  difEerent  family,  it  is  more  than 
sufficient  compensation  to  the  first  adopted  son  even  if  he  gets  half  the  estate  of 
his  adoptiye  father. 

It  is,  however,  exceedingly  difficult  for  a  litigant  to  prove  this  usage  to  the 
satisfaction  of  a  Court  of  justice  ;^  because  the  practice  of  adoption  iteelf  being 
confined  to  a  particular  class,  instances  of  the  usage  are  to  be  cpUected  from 
difEerent  districts,  and  it  is  almost  impossible  for  a  party  to  have  the  informa- 
tion about  them  and  the  means  to  prove  them.  But,  the  number  of  cases 
that  come  to  the  notice  of  experienced  lawyers  of  the  Bengal  High  Court  may 
justify  a  fair  presumption  in  favour  of  the  existence  of  the  usage,  specially  in  a 
matter  on  which  the  law  itself  is  doubtful. 

Simultaneous  adoption  a  device  to  evade  the  roling  in  Rnngama's 

case. — ^When  a  rule  of  law  concerning  matters  of  a  civil  nature  prohibits  a 
transaction  sanctioned  by  usage  and  founded  on  motives  and  feelings  whieh  the 
law  cannot  effectively  control,  the  persons  affected  by  it  endeavour  to  evade  the 
rule,  and  lawyers  apply  their  mind  to  devise  means  of-  doing  the  same.  In 
this  way,  the  Statutes  of  Mortmain  gave  rise  to  trusts  in  England,^  and  the 
usury  laws  in  this  country  brought  into  existence  the  zur-i-peshgpL  leases.^  The 
Privy  Council  decision  in  Rungama  v.  Atchama  prohibiting  a  second  Skdoption 
when  the  first  adopted  son  is  existing,  was  in  fact  a  new  rule  of  the  same  kihd, 
and  was  felt  as  a  grievance  by  sonless  men  having  two  wives,  who  were  anxious 
to  adopt  two  sons  for  giving  them  to  each  of  his  wives  to  bring  up  as  her  child ; 
and  with  a  view  to  evade  the  rule,  Hindu  lawyera  hit  upon  the  device  of 
simultaneous  adoption  of  two  sons  ;  for  the  adopter  being  destitute  of  male  issue 
at  the  time  of  adoption,  fulfilled  the  condition  i^equisite  for  exercising  the 
faculty  of  adoption,  and  as  there  was  no  restriction  limiting  the  number  of  sons 
that  could  be  adopted,  it  was  thought  that  a  dual  adoption  made  in  that  way 
would  b^  unexceptionable.  Many  adoptions  are  foun^in  Bengal  to  have  been 
made  in  that  manner  since  the  rule  laid  down  by  the  Privy  Comcfl  waa 
adopted  by  the  Sudder  Court  of  this  Province.     , 

SimnltanecKLS  adoption  is  held  to  be  invalid.— But  tvith  inspect  to  the 

capacity  f6r  adoption,  the 'principle  adopted  by  our  Courts  is  jbhat  it  is  a  creature 
of  law,  and  its  extent  XfLust  rest  upon  express  authority  of  la#*  Accordingly 
as  there  is  no  express  authority  recognizing  the  duality  or  plurality  of  adop- 
tions, excepting  the  passages  praising  the  possession  of  many  sons,  o~e 
of  which  cited  in  Btmgama*8  case  was  interpreted  by  the  Privy  Conn*  1 
to  refer  to  begotten  sons,   simultaneous  adoptions  stand  on   the   same  fo<    - 

^  See  Monemothonanth  Dey  v.  Onoathanaath  Dey,  2  Indian  Jurist,  N.  S.,  24. 

'  2  Blackstone's  Commentaries,  82S. 

■  Dr.  Bash  Bihari  Ghosh's  Tagore  Leotores,  pp.  225—227. 
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ing  with ,  anocessiye  doable  adoption.  Besides,  if  you  take  a  common  sense 
view  of  the  matter,  it  would  be  most  anomalous  to  hold  that  i4though  a  man 
cannot  adopt  two  sons  one  after  another,  he  is  competent  to  do  the  same  thing 
if  he  follows  a  different  method.  Such  legal  anomalies  are  not  rare,  but  as 
the  judges  and  the  Hindus  looked  at  the  matter  from  different  standpoints  of 
visw,  the  former  could  not  sympathize  with  the  device  of  simultaneous  adoption, 
which  has  accordingly  been  held  to  be  invalid. 

In  1665  two  oasea^  were  decided  by  Justice  Phear  in  the  original  side  of  the 
Calcutta  High  Court  in  which  the  question  of  the  validity  of  simultaneous  adop* 
tion,  arose.    The  question  is  elaborately  discussed  in  the  first  case,  in  which  some 
evidence  of  usage  was  given  which  could  not  be  satisfactory,  and  several  learned 
Pandits  wpre  examined  to  explain  to  the  Court  the  real  meaning  of  the  passages 
of  the  Dattaka-Mim&ns&  and  the  Dattaka-Chandrika,  bearing  upon  the  capacity 
of  a  man  to  adopt  more  sons  than  one.     They  said  to  the  Court  what  I  have 
already  told  you,  namely,  that  there  is  nothing  in  those  treatises  prohibiting 
plurality  of  adoptions,  and  that  the  word  "  sonless  *'  in  the  text  of  Atri,  means 
one  destitute  of  a  son  of  the  body,  and  it  is  understood  in  that  sense  by  those 
oommentaries.    But  the  Court  could  not  accept  and  act  upon  that  interpretation 
which  was  opposed  to  the  view  of  law  taken  by  the  Privy  Council  in  Rungama*9 
ease,  and  followed  by  the  superior  Courts  here.    It  is  a  matter  of  regret  that  if 
any*  decision  of  the  Judicial  Committee  on  a  question  of  Hin^u  law  be  realty 
based  upon  a  misconception  on  account  of  the  materials  placed  before  it  being 
imperfect,  it  becomes  almost  impossible  to  get  it  rectified.    All  cases  do  not  go 
up  to  the  Privy  Council,  and  the  ruling  is  followed  by  the  Judicial  Courts,  as 
neithe)^  the  judges  nor  the  laveyers,  who  have  no  access  to  the  original  treatises, 
can  perceive  any  defect,  until  some  time  after  the  misconception  is  sought  to  be 
brought  to  the  notice  of  the  Cofirt  in  a  few  cases  in  which  large  interests  are  at 
stake,  and  the  parties  happen  to  be  properly  advised,  when  it  is  considered  too 
late  to  go  behind  the  decisions.    In  the  first  of  the  above  cases,  Justice  Phear, 
after  having  concluded  his  discussion  of  the  authorities,  by  referring  to  the 
previous  decisions  on  doubla^  adoption,  expresses  his  views  in  the  following 
passage  (p.  i3)  :^  '  ,*'. 

"  With  thele  a^^thorities  before  me,  can  I  entertain  any  substantial  doubt 
li  to  the  legitiihateness  of  the  conclusion  to  which  an  independent  consideration 
of  the  Sasters  and  the  digests  had  led  me  P  I  feel  myself  bound  to  hold  that  in 
B'^ngal  while  one  adopted  son  is  living,  a  second  -cannot  be  adopted.  I 
ai  L  also  further  of  opinion  that  the  power  to  adopt  reats<  solely  upon  the  reli- 
^   IB  necessities,  so  to  speak,  of  the  father,  and  is  limited  by  them.     It  does  not 

^  Moneinothonath  Dey  v.  Ononthuaath  Dey,  2  In<Uan  Jurist,  N.  S.,  24 ;  and  Siddessory 
C    lee  0.  Doorgachnrn  Sett,  Id^m,  22. 
z 
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extend  to  enabling  him  to  do  more  than  is,  at  the  time  of  exercising'  it,  re-* 
asonably  sufficient  to  satisfy  the  purpose  for  which  the  law  gave  it.     Consequent^ 
ly  supposing  the  occasion  for  exercising  the  power  to  hare  arisen,  one  son  and 
one  alone  can  be  adopted.     An  attempt  to  adopt  more  than  one  son  at  a  time 
must  be  an  abortive  act,  and  void  for  all  purposes  unless  perhaps  so  far  as  it 
may  entitle  t]y  unlucky  boys  to  maintenance,  a  question  with  which  I  need  not 
now  burden  myself.     It  is  suggested  that  at  least  one  son  may  be  adopted  for 
each  wife  which  the  adoptive  father  may  have,  but  this  aft^ximent  is  founded  on 
a  false   analogy.     The   existence  of  a  wife  does  not  form  an  element  in  the 
question ;  and  it  seems  to  be  indisputable  that  one  who  has  no  wife  whether 
because  he  has  never  married,  or  because  his  wife  has  died,  is  as  much  entitled 
to  adopt  as  one  who  had  a  wife  (and  see  Dattaka-Mimansd,  sec.  ii,  p.  45  and 
Jagannatha).     It   was  stated  by  the  defendant's  Counsel  that  the  usage  and 
custom  of  Bengal  gives  a  childless  man  the  right  to  adopt  one  son  in  respect  ol 
each  of  his  wives  either  simultaneously  or  not ;    but  as  I  have  already  said 
no  such  evidence  as  the  Court  considered  admissible  to  establish  a  custom  or 
usage  was  tendered  during  the  trial." 

Referring  to  the  above  passage,  the  Calcutta  High  Court^  made  the  following 
observations  in  the  next  c€tse  in  which  the  same  question  arose  ^— 

'*  The  words  '  reasonably  sufficient '  might  be  taken  to  mean  what  a  reason* 
able  man  might  think  sufficient  .^o  ensure  his  happiness  in  a  future  world,  but 
the  context  shows  that  the  learned  judge  mefely  meant  that  the  exercise  of  the 
power  of  adoption  must  be  limited  by  the  necessity  #£  the  case. 

^'  Applying  that  rule,  it  follows  that,  as  the  adoption  of  one  son  alone  is 
actually  necessary,  and  is  in  itself  wholly  sufficient  to  satisfy  the  purpose  of  the 
law,  the  adoption  of  two  is  not  within  the  scope  of  the  power ;  and  that  where 
such  a  thing  is  attempted,  neither  of  the  children  is  the  legally  adopted  son  of 
the  deceased,  although  the  ceremonies  of  adoption  may  have  been  performed  as 
regards  each  and  also  at  the  same  time." 

This  case  went  up  to  the  Privy  Council,  and  their  Lordships  confirmed  the 
view  taken  by  the  High  Court ;  the  following  passages  of  the  judgment  bear 
upon  the  question  of  simultaneous  adoption*  : — 

"But  then  there  is  the  other  question  whether,  if  the  authority  did 
allow  them  to  adopt  in  this  manner,  it  would  be  done  lawfully  according  to 
Hindu  law.  It  had  been  clearly  settled  by  this  Committee  in  the  cajse  of  Bun- 
gama  v.  Atchamaj  that  a  man  having  an  adopted  son  could  not,  during  f^e 
life  of   that  adopted  son,  adopt  a  second  son.     The  authorities  are  fully  gc  e 

*  White  and  Maopherson,  JJ.,  in  Gyanendraohunder  Lahiri  v.  Kala  Pahar  Hajee,  I,     #• 
B.,  9  Cal.,  60,  (52). 

•  Akhoyohunder  Bagchi  v,  Kalapahar  Haji,  I.  L.  B,,  12  Cal.,  406,  (412). 
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into ;  and  aliliougli  there  appeared  to  be  a  conflict  of  opinion  among  the  Pundits 
upon  the  subject,  that  was  decided  by  the  Committee.     That  case,  no  doubt,  is 
distinguishable  from  the  present.     A  simultaneous   adoption  in  some  respects 
would  differ  from  the   adoption  of    a  son   when  there  was  already  one  son  in 
existence,  and  the  reason  given  for  not  allowing  such  an  adoption  is,  that  there 
are  different  texts  which  seem  to   direct   that   that  power  of  ac|f||>tion  is  only 
to  be  exercised  where  the  person  adopting  has  not  a  son  either  natural  born  or 
adopted.     But  much  of  the  reasoning  upon  which  that  case  was  decided  applies 
to  the  case  of  a  simultaneous  adoption.     The  observation  which  appears  to 
their  Lordships  to  be  the  strongest  against  such  an  adoption  as  this  being 
allowed  by  the  Hindu  law,  is  that  no  authority  and  no  text  has  been,  or  appa- 
rently can  be  produced  showing  that  the  Hindu  law  allows  it.     It  is  true  that 
the  texts  with  regard  to  adoptions  are  but  few,  but  still  they  are  sufficient  to 

lead  to  the  conclusion,  that  if  it  was  intended  that  such  a  power  as  this  should 

• 

be  given  to  a  man  with  regard  to  adoption,  there  would  be  something  in  the 
different  authorities  in  favour  of  it.  That  it  was  not  intended  by  Hindu  law 
may  be  inferred  from  the  provisions  which  are  made  for  the  case  of  a  son 
being  born  after  a  man  has  made  an  adoption.  It  is  laid  down  by  Mac- 
naghten  that  if  k  son  is  bom  after  a  son  has  been  adopted,  the  property  is  to  be 
divided  between  the  adopted  son  and  the  natural  bom  son  in  certain  propor- 
tions, giving,  in  the  case  of  there  being  only  -pne  adopted  son  and  one  natural 
bom  son,  to  the  adopted  son  a  Tiljird,  according  to  the  law  of  Bengal,  and 
a  fourth  according  to  th«  ik>ctrines  of  other  schools.  Then  he  goes  on  to 
speak  of  the  oases  where  there  are  more  than  one  natural  bom  son,  and 
states  the  law  for  the  distribution  of  the  property  in  such  cases.  But  no 
reference  is  made  in  any  of  the  cases  to  there  being  more  than  one  adopted  son  ; 
and  as  the  power  of  a  Hindu  either  to  adopt  himself,  or  to  give  to  his  widows 
the  power  to  do  so  in  his  place,  depends  upon  the  law,  it  seems  to  their  Lordships 
that  it  is  incumbent  upon  the  party  who  seeks  to  avail  himself  of  a  simultane- 
'Ous  adoption  to  produce  some  authority  to  that  effect.  The  entire  absence  of 
any  authority'  in  favour  of  such  an  adoption  is  an  argument  that  the  Hindu  law 
did  not  recognize  it,  and  that  it  has  really  not  been  the  practice  amongst 
Hindus ;  for  if  such  a  practice  had  prevailed  to  any  appreciable  extent,  some 
authorities  would  have  been  found  on  the  subject." 

In  all  these  cases  the  decision  turned  upon  a  different  point,  and  therefore 
it  may  be  said  that  the  point  has  not  been  finally  settled.  But  it  is-  impossible 
t  expect  that  any  Court  will  come  to  a  different  conclusion  upon  the  question, 
i  spite  of  the  views  expressed  in  those  cases.  Accordingly,  the  High  Court 
0  Calcutta  have  adopted  that  view  of  the  law,  and  held  that  simultaneous 
a    options  are  not  valid,  and  so  the  question  has  been  judicially  determined.^ 

>  Doorga  Sandari  Daasee  v.  Sorendra  Kisay  Eai,  I.  L.  B.,  12  Cal,  686. 
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The  process  of  reasoning  by  wMcb  the  above  oondosion  has  been  arrived 
at,  are  these :  there  is  no  express  text  authorizing  a  man  to  adopt  two  sons  either 
simultaneously  or  snccessively,  so  that  he  may  have  two  sons  at  the  same  time ; 
the  power  therefore  must  be  limited  by  spiritual  necessity,  for  which  the  law 
confers  it ;  and  as  that  necessity  is  satisfied  by  having  one  son,  a  man  can 
adopt  one  son  alone,  at  a  time.  The  possession  by  a  man  of  more  wives  thaa 
One  makes  no  difference,  because  a  man  that  has  not  married  can  adopt,  and 
because  the  wives  may  adopt  only  as  agents  under  delegated  authority  from 
the  husband.  This  last  point  appears  to  have  been  assumed  without  any  dis- 
cussion. 

Distinction  between  simnltaneons  and  succesBive  adoptions-^There 

is  one  important  respect  in  which  a  simultaneous,  differs  from  a  successive 
adoption  of  two  sons  :  in  the  former  both  the  adoptions  are  invalid,  but  in  the 
latter  the  second  only  is  so,  the  first  being  valid.  Hence  it  is  important  to 
consider  what  constitutes  two  adoptions  simultaneous  as  distinguished  from 
successive,  for  it  may  be  keenly  contested  that  two  adoptions  were  not  simnl- 
taneous^o  that  the  one  eeurlier  in  point  of  time  could  be  valid.  With  respect  to 
this  point.  Justice  Phear  observes :' — "  But,  moreover,  on  that  occasion,  the 
ceremonies  for  the  two  boys  were  carried  on^  practically  speaking,  dmultaneous- 
iy,  although  possibly  the  beginnings  and  endings  were  not  absolutely  synchronous. 
If  either  boy  was  adopted,  both  were  adopted,  aiid..i^  would  be  an  outrage  to 
common  sense  to  say  otherwise  than  that  they  wei»  it&opted  at  one  and  the  same 
time."  For  many  legal  purposes  a  part  of  a  day  $r  not,  doubtless,  taken  into 
consideration.  But  the  Hindu  usages  appear  to  recognize  even  the  difference 
of  a  few  seconds  between  the  time  of  birth  of  children  for  some  important 
purposes.  The  rank  among  brothers  is  determined  by  the  order  of  birth ;  and 
of  twin  brothers  the  first-bom  is  considered  as  the  elder,  and  is  entitled  to  all 
the  rights  of  the  eldest  son,  should  he  be  so,  as  regards  inheritance,  and  of  an 
elder  son  as  regards  marriage,  performance  of  religious  ceremony,  ajid  so  forth ; 
for  an  younger  brother  cannot  contract  a  marriage  when  an  elder  brother 
is  unmarried,  nor  can  he  perform  the  religious  ceremony  of  offering  oblations 
when  there  is  an  elder  brother ;  and  a  brother  who  is  older  by  a  few  mo- 
ments, is  entitled  to  take  by  primogeniture,  and  also  to  specific  deductions  for 
seniority.  Hence  it  may  very  fairly  be  contended  from  this  analogy  that  an 
adoption  being  alike  to  the  birth  of  a  son,  why  should  not  one  whose  adoption 
ceremony  is  completed  a  few  moments  earlier,  be  entitled  to  claim  seniority 
and  priority  in  relation  to  another  whose  adoption  is  completed  later  though  c  i 
the  same  day,  and  the  adoptions  be  declared  successive  instead  of  simultaneous  ' 

On  the  death  of  the  first  adopted  son  without  male  issue  a  second 

adoption  is  permitted. — The  decisions  referred  to  above  prohibit  an  adoptio  i 

'  SiddesBory  Dassee  v.  Doorgaohnm  Sett,  2  ludian  Jurist,  N.  S.|  22. 
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only  when  a  son  begotten  or  adopted,  is  alive.  But  a  man  is  at  perfect  liberty 
to  make  a  aeoond  adoption  on  the  death  of  the  first  adopted  son  withont  issue 
in  the  same  way  as  a  man  whose  natural  bom  son  has  died,  may  adopt  a  son.^ 
All  that  has  been  laid  down  is,  that  a  man  is  incompetent  to  adopt  for  the 
purpose  of  having  two  sons  at  the  same  time ;  otherwise  he  may  without  any 
resection  go  on  adopting  sons,  one  after  another,  provided  he  be  destitute  of 
Bon  at  the  time  of  adopting  any  one  of  them.  The  following  observation  of  a 
the  Privy  Council,  may  seem  to  lay  down  a  restriction  applicable  to  an  adoption 
made  by  a  widow  after  the  death  of  the  husband  who  had  a  son  existing  at  the 
time  of  his  death,  and  permitted  her  to  adopt  in  case  of  the  son's  death^ : — 
'*  In  this  case,  Bhowanee  Kishore  (the  existing  son)  had  lived  to  an  age  which 
enabled  him  to  perform — and  it  is  to  be  presumed  that  he  had  performed — all 
the  religious  services  which  a  son  could  perform  for  a  father."  But  this  was 
merely  a  passing  remark  and  had  no  appreciable  effect  on  the  decision  which 
rested  on  a  different  principle.  For  the  religious  obligation  to  adopt  is  founded 
upon  the  duty  of  having  a  son  for  the  purpose  of  dischargiug  the  spiritual 
debt  to  one's  ancestors,  by  continuing  their  lineage ;  and  a  man's  grandson  and 
great-grandson  in  the  male  line  are  declared  competent  to  confer  special  spiri- 
tual benefit  upon  Km.^  Therefore  a  son  dying  without  leaving  male  issue  cannot 
be  said  to  have  exhausted  the  whole  of  the  spiritual  benefit  which  a  son  was 
capable  of  conferring  on  his  ideeeacied  father.* 

Similarly  if  the  first  acfeption  be  invalid  a  second  adoption  may  be  made  ; 
far  the  first  adoption  being  illegal,  the  adopter  remains  sonless  notwithstanding 
ihe  same,  and  is  therefore  competent  to  adopt  another  son. 

The  subsequent  death  of  the  son  first  adopted  does  not  render  the 
second  adoption  made  in  his  lifetime  a  valid  one.— It  has  been  so  held^ 

upon  the  ground  that  a  second  adoption  made  during  the  life  of  the  son  first 
adopted  who  retains  his  character  of  sonship,  is  absolutely  void,  it  was  in  fact 
no  adoption  at  all ;  and  therefore  the  death  of  the  first  adopted  son,  subsequent 
to  the  second  adoption,  cannot  invest  the  subject  of  it  with  the  (^aracter  of 
scmship. 

Is  second  adoption  made  when  a  son  is  esdsting,  absdutely  void  7— 

But  according  to  the  view  of  adoption,  taken  by  the  Sanskrit  commentators, 
it  consists  of  two  parts,  namely,  the  transfer  of  paternal  property  in  a  son,  and 

>  D«ttaka-K£min8&,  1,  4u 

*  Muast,  Bhoohtm  Moyee  Delia  v.  Ramhishore  Actuajt   10  Moore's  I.  A.,  p.  279 ;  3  W.  R., 
'.  C,  16  i  Pnndit'B  P.  0.  J.,  Vol.  II,  p.  111. 

■  Mann,  m,  IST  s  Tijnftvalkya,  i,  78. 

^  Bftm  Soonder  Singh  v.  Sorbaneo  Dassee,  22  W.  B.,  121. 

*  BoAOo  Camwnah  v.  Baaoo  Chinna  Venkatasa,  Madras,  S.  D.  A.  B.,  1856,  p.  20 ;  Verapraahyia 
Santanraja,  Idem,  1860,  p.  168. 
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his  inyestment  with  all  the  rights  of  sonship.  Whom  the  donor  is  competent 
to  give,  the  gift  and  acceptance  of  a  son  will  pass  the  paternal  property  to  the 
adopter,  so  as  to  sever  his  connection  with  his  natural  relations,  and  to  consti- 
tute him  a  son  to  the  adopter.  But  a  son  as  such,  according  to  Hindu  law,  is 
not  clothed  with  the  legal  status  of  sonship,  which  means  right  of  inheriting 
the  estate,  and  competency  to  confer  spiritual  benefits.  A  son  congeni tally 
blind  is  also  a  son,  although  he  does  not  possess  the  legal  character  of  sonship, 
so  as  to  be  entitled  to  a  share  of  the  estate.  So  also  a  son  of  a  Brdhmana  by 
a  Sudra  wife,  is  a  son,  though  in  respect  of  inheritance  he  is  no  better  than  a 
disqualified  son.  A  second  adopted  son  is  a  son  of  the  same  kind,  and  as  such, 
is  entitled  to  maintenance.  The  correct  view  seems  to  i0  that  such  adoptions 
are  not  absolutely  void,  but  create  an  imperfect  sonship,  which  may  be  allowed 
to  ripen  into  a  perfect  one  when  the  obstacle  is  removed,  and  there  is  no  other 
impediment. 

Effect  of  pregnancy  of  the  adopter'B  wife  at  the  time  of  adoption.— 

The  Madras  Sudder  Court  held  that  the  adoption  of  a  son,  made  by  a  person 
when  his  wife  was  pregnant  is  invalid,  upon  the  ground  that  a  person  should  be 
hopeless  of  having  a  son  of  the  body  before  he  could  exercise  the  right  of  adop- 
tion.^ This  view  was  based  upon  a  misconception  df  the  meaning  of  a  certain 
passage  of  Saunaka,*  namely,  *'  having  f^ted  for  a  son  *',  which  really  means,  as 
explained  in  the  Dattaka-Chandrika,*  '^having  observed  a  fast  on  the  day 
preceding  the  adoption,**  but  which  taken  'by  itself,  might  support  the  view 
that  an  adoption  would  be  valid  only  if  made  by  a  person  hopeless  of  having 
male  issue,  if  it  were  interpreted  as  meaning  that  the  man  desirous  to  adopt  mnst 
have  previously  sought  the  natural  accomplishment  of  his  desire  by  means  of  reli- 
gious rites.  But  the  Madras  High  Court  dissented  from  this  view  in  a  case^  in 
which  a  man  in  extremis  adopted  a  son  with  the  knowledge  of  the  pregnancy  of 
his  wife  who  subsequently  brought  forth  a  daughter,  and  held  that  the  adoption 
was  a  valid  one.  There  is  not  only  no  authority  for  the  broad  proposition  laid 
down  by  the  Sudder  Court,  but  it  is  opposed  to  the  provision  made  by  Hindn 
law  for  the  mode  of  distribution  of  the  adopter's  estate  between  an  adopted  sqb, 
and  a  son  that  may,  subsequently  to  adoption,  be  bom  to  him. 

Does  the  existence  of  a  male  child  in  embryo  invalidate  an  adoption, 
if  it  comes  into  separate  existence  after  adoption  ?— But  the  real  question 

of  some  nicety,  that  arises  for  discussion  in  this  connection,  is,  now  that  an 
adoption  has  been  pronounced  invalid  if  made   by  a  man  having  male  is&  i, 

^  Narayana  Eeddi  v.  Yardachala  Beddi,  Madras,  S.  D.  A.  B.,  1869,  p.  97.     ^ 

'  Dattaka-Chandrika,  2, 1. 

■  Idem,  2,2. 

*  NagabhoBhanam  v.  Seshamma  Gara,  I.  L.  B.,  3  Mad.,  180. 
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whether  this  restriction  applies  to  a  case  where  the  adopter  has  an  unknown  son 

in  the  womb  of  his  wife  at  the  time  of  adoption,  who  subsequently  to  it  comes 

into  separate  existence  P     Can  it  be  said  that  his  father  was  *'  sonless,"  so  as  to 

entitle  him  lawfully  to  adopt  a  son  P    The  question  is  beset  with  some  difficulty. 

A  child  in  embryo  is,  in  contemplation  of  Hindu  law,  entitled  to  certain 

rights,  to  the  same  estent  as  a  child  in  esse^  provided  it  be  born  alive ;  and  its 

rights  are  not  contingtut  on  the  knowledge  or  ignorance,  on  the  part  of  those 

whose  interests  are  affected,  of  the  fact  of  the  pregnancy.     ThuB  it  is  laid  down 

in  the  Mitakshara  that  when  the  pregnancy  of  a  female  member  of  a  joint  family, 

who  may  give  birth  to  a  child  entitled  to  a  share,  is  known,  partition  of  the  joint 

family  estate  must  be  ppstponed  until  delivery ;  and  if  the  pregnancy  be  not 

known  at  the  time  of  partition,  and  a  son  is  afterwards  bom,  he  is  entitled  to  a 

share  by  re-opening  the  partition  already  made.^     So  also  a  nearer  heir  who   is 

(x>nceived  at  the  time  of  the  death  of  the  proprietor,  when  succession  to  his 

estate  opens,  is  entitled  on  his  birth  to  take  the  estate    by    divesting    the 

next  heir  who  took  the  estate  on  the  owner's  death.     Again,  a  child  in  the  womb 

has  been  held  to  be  a  fit  object  of  gift.     In  the  leading  case  of  Tagore  v.  Tagore^ 

the  Lords  of  the  Judicial  Committee  while  dealing  with  the  Hindit  law  of  gifts 

ifU&r  vivos  and  by  wills,  an^  the  extent  of  the  donor's  power  with  respect  to  the 

person  on  whom  *  gift  can  be  bestowed,  observe, — "  It  applies  to  all  persons  in 

existence  and  capable  of  taking  from  the  donor  at  the  time  when  the  gift  is  to 

take  efEect,  so  as  to  fall  within  the  principle  expressediin  the  D^yabhaga,  ch.  1, 

V.  21  by  the  phrase  *  relinquishment  in  favour  of  the  donee  who  is  a  sentient 

person '.     By  a  rule  now  generally  adopted  in  jurisprudence,  this  class  would 

include  children  in  embryo,  who  afterwards  come  into  separate  existence." 

In  the  last  instance  it  is  clear  that  the  child  must  be  bom  alive  in  order 
to  be  entitled  to  the  gift.  But  the  commentators  on  Hindu  law  do  not  express 
themselves  clearly  on  this  point.  The  author  of  the  Ddyabhdga,  however,  appears 
to  intimate  conception  and  not  birth  of  a  son  to  be  the  mediate  cause  of  inheri- 
tance, in  the  passage  : — "  In  some  works  it  is  alleged  that  birth,  (janma)  alone 
is  the  cause  of  right :  but  there,  by  the  mention  of  birth,  the  relation  of  father 
and  son,  and  the  demise  of  the  father  are  mediately  indicated  as  causes  of 
property."^  Achyuta  and  Srikrishna  two  of  the  commentators  of  the  Dayabhaga, 
whUe  explaning  that  passage  say  that  the  text  of  Gotama  declaring  right  by  birth 
(janma)  applies  to  a  son  in  embryo  whose  father  dies.^  For  many  purposes 
nuch  as  Upanayana  and  marriage,  the  age  of  a  person  is  computed  from  the  time 
if  conception. 

In  all  these  cases,  the  principle  must  be  either  of  the  two,  namely,  that  the 

*  mUkah&ri,  1,  6,  8—11.  •  18  W.  B.,  859.  ■  DiyaiMgA,  1,  20. 

*  See  Pandit  Bharatohnndra  Siromani's  Edition  of  the  original  D&yabh&ga  with  six  com- 
nentarieB,  pp.  26  and  27. 
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subBequent  birth  relates  back  to  the  time  when  the  partition  is  made  or  the 
succession  opens  or  the  gift  speaks ;  or  that  the  property  vests  in  the  child  tn 
embryo,  so  that  even  a  still-bom  child  may  become  entitled  in  the  same  way  as 
one  bom  alive.  Bnt  the  latter  is  inconsistent  with  the  view  now  generally 
adopted  in  jnrispmdence,  and  has  not  been  adopted  by  onr  courts  to  be  the  mle 
of  Hindu  law.  Accordingly  it  has  been  held  that  propiietory  right  is  created 
by  birth,  and  not  by  conception ;  a  child  in  the  womb  takes  no  estate ;  in  cases 
where,  when  the  succession  opens  out,  a  female  m^ber  has  conceived,  the 
inheritance  remains  in  abeyance  until  the  result  of  tile  conception  can  be  ascer- 
tained ;  if  the  child  be  still-bom,  the  estate  does  not  go  to  his  heir,  but  to  the 
heir  of  the  last  full  owner :  so  also  a  son's  or  grandson's  right  of  prohibiting  an 
unauthorized  alienation  by  the  father,  of  ancestral  property  cannot  be  ezerciBed 
in  favour  of  an  unborn  son  or  grandson.^ 

Leaving  aside  the  case  of  a  still-bom  child,  let  us  confine  our  attention  to 
an  adoption  during  the  pregnancy  of  the  adopter's  wife  when  a  son  is  subsequent- 
ly born  alive.  If  his  birth  relates  back  to  the  date  of  his  conception  for  the 
purpose  of  unmaking  a  partition  made  after  conception,  of  causing  abeyance  of 
an  inheritanee,  or  of  entitling  him  to  take  a  gift  already  opened,  it  is  difficult  to 
understand  why  should  it  not  also  invalidate  an  alienation  testamentary  or 
inter  vivos  as  well  as  an  adoption  ?  If  an  adoption  may  be,  as  it  often  is,  set 
aside  years  after  the  fact,  there  is  no  hardship  to  do  the  same  when  it  transpires 
within  two  hundred  and  eighty  days  of  Ihe  transaction  that  it  was  done  in 
ignorance  of  the  existence  of  a  son. 

In  ordinary  circumstances,  a  man  anxious  to  have  a  son  would  naturally  be 
disposed  to  wait  till  delivery  when  he  is  aware  that  his  wife  is  enciente,  before 
adopting  a  son.  But  such  a  person  "^hen  in  extremis,  may  himself  adopt  a  son 
instead  of  permitting,  as  he  might  have  done,  his  pregnant  wife  to  do  it  in  the 
event  of  his  death,  and  of  her  giving  birth  to  a  daughter,  fearing  that  she  maj 
not  carry  out  his  direction  to  adopt,  which  is  detrimental  to  her  own  interests  as 
well  as  to  those  of  the  female  child  that  may  be  bom  of  her.  The  question 
therefore  may  arise  in  such  cases,  as  also  when  the  pregnancy  of  the  wife  is  not 
manifest  or  known  at  the  time  of  adoption. 

Questioil  answered  in  negative. — The  question  arose  in  a  case'  before 
the  Bombay  High  Court,  in  which  a  man  had  three  or  four  days  before  his 
death  adopted  a  son,  and  as  his  wife  was  then  pregnant,  directed  by  his  will 
that,  in  the  event  of  a  son  being  bom  to  him  after  his  death,  his  property 
should  be  equally  divided  between  such  son  and  the  one  adopted ;  and  a  s 
was  subsequently  delivered  by  his  widow.  It  was  decided  that  the  adopti 
was  good,  but  the  testamentary  disposition  reducing  the  begotten  son's  leg 

'  MuMst.  Qowa  Chowdhravn  ▼.  ChMfMrnm  Ounodry,  Gap  number,  W.  B.,  840. 
*  Hanmant  R&mohandsa  v.  Bhimichiirya,  I.  L.  B.,  12  Bom.,  105. 
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share  was  invalid.  The  reasons  for  the  validity  of  such  an  adoption,  and  the 
rifi^hts  of  a  posthumQus  son  are  explained  in  the  following  portion  of  the  judg* 
ment  delivered  by  Sargent,  0.  J, :— ' 

"  It  may  doubtless  be  contended  that  when  the  wife  is  in  a  state  of  preg^ 
nancy  there  may  be  a  son  in  the  womb  at  the  moment  of  adoption  ;  but  the 
possibility  that  the  ohild  in  utero  may  be  a  female,  would,  if  the  power  to 
adopt  were  to  be  deemed  suspended  by  the  mere  fact  of  pregnancy,  always 
imperil,  and  in  some  ca&es  seriously  so,  the  acquisition  of  those  spiritual  bene-* 
fits  which  the  rite  of  adopClon  is  supposed  to  supply  in  default  of  a  legitimate 
son.  A  man  in  bad  health  or  on  his  deathbed,  as  in  the  present  case,  might 
not  live  till  the  child  was  bom ;  and  yet,  if  the  rule  be  as  contended  for  the 
appellant,  the  suspension  must  ipso  factp  take  place  in  all  cases  during  preg- 
nancy: for  we  entirely  agree  with  the  Madras  High  Court  that  it  would  be 
impossible  to  make  the  validity  of  an  adoption  dependent  on  knowledge  or 
ignorance   of  the  fact  of  pregnancy. 

**  The  rights  of  a  child  in  the  womb  are  doubtless  much  regarded  by  the 
law,  as  in  the  case  of  inheritance  and  partition ;  but,  as  pointed  out  by  the 
Madras  Court,  if  the  doctrine  of  suspension  of  the  power  of  adoption  during 
pregnancy  *  be  carried  to  its  legitimate  conclusions,  and  the  validity  of  the 
exercise  of  the  power  be  made  to  depend  on  an  event  which  may  not  be  known, 
it  follows  that  An  element  of  uncertainty  is  introduced  into  an  act  regarded 
as  highly  religious.'  In  Steele's  Hindu  Customs,  it  is  said  that  the  duty  to 
adopt  does  not  arise  until  the  birth  of  a  son  becomes  very  improbable,  by  whichj 
we  think,  must  be  meant,  having  regard  to  the  religious  importance  attaching 
to  the  act  when  there  is  considerable  risk  of  the  adopter  dying  sonless,  which 
is  certainly  the  case  when  a  man  is  on  his  deathbed  although  his  wife  may  be 
actually  pregnant  at  the  time.  We  think,  tkerefore,  that  the  Subordinate 
Judge  was  right  in  holding  that  the  defendant's  adoption  was  a  valid  one. 

"  Independently  of   the  question  as  to  the  effect  of  B&mchandra's  will,  the 

defendant  would,  by  general  Hindu  law,  have  been  entitled  to   only  one-fourth 

of   his  adoptive  father's  estate  on   the  birth  of  the  minor  plaintiff.     By  that 

will  the  estate  was  divided  equally  between  the  two  sons,   and  it  is  contended 

for  the    defendant  that  Bdmchandra  was  competent  to  make  this  provision  by 

Vill,  because  there  was  no  natural  son  in  actual  existence  at  the  time  of   his 

death.     It  is  doubtless  true  that  it  is  by  actual  birth  the  son  acquires,  according 

to  the  Mitdkshara  law,   a  right  of    co-proprietorship   with  the  father  in  the 

cefltral   property.     But  a  posthumous   son  has  certain  rights  by  the  Hindu 

V  which  it  is  necessary  to  consider.     A  child,  who   is  in  its   mother's  womb 

the  time  of    its  father's  death,  is,  for  the  purposes  of  inheritance,  deemed 

be  in  esse ;  and,  as  regards  partition,  a  child,   if  begotten  at   ^e   time,   is, 

pointed   out   by   Sir  Barnes   Peacock   in    Kallidm   Das  v.   Krishanchandra 

A   A 
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Dds,^  in  point  of  law,  in  existence  at  the  time  of  partition,  and  entitled  to  share 
with  the  other  sons  or  brothers.  So  far,  therefore,  a  posthumona  son  has  eqnal 
rights  with  a  son  actually  bom. 

*^  Bnt  the  present  caae  raises  Utie  more  difficult  question,  and  which,  as  far 
as  we  can  discover,  is  clear  of  authority,  as  to  wliether  his  right  by  snrviTonhip 
is  identical  with  that  of  a  son  in  esse  when  in  conflict  with  a  testamentaiy 
provision  by  his  father.  *  *  *  It  is  to  be  remarked  that  this  is  a  distinct 
question  from  the  father's  power  of  alienation  during  Ms  life  as  against  a  son 
who  was  only  begotten  at  the  time,  which  is  the  casedn  Musst,  Qoura  Chowdhrai* 
r.  Chummun  Chowdry  I'ef erred  to  by  the  Subordinate  Judge.  The  right  of 
the  posthumous  son  by  survivorship,  on  the  principle  of  relation  back  to  the 
time  of  the  father's  death,  which  obtains  in  the  analogous  cases  of  inheritance 
and  partition,  would  stand  on  the  same  footing  as  that  of  the  son  in  esse  at  the 
time  of  the  father's  death,  and  a  due  regard  to  the  harmony  of  the  law  under 
analogous  circumstances  justifies,  we  think,  the  conclusion  that  a  father  can 
no  more  interfere  by  his  will  with  the  right  of  a  posthumous  son  to  his  share 
in  his  family  property  as  fixed  by  law,  than  in  the  case  of  a  son  in  esse  at  the 
time  of  his  death,  and  if  this  be  so  between  the  posthumous  and  other  natural 
bom  sons,  it  must  also  obtain  between  the  posthumous  son  and  an  adopted  son 
who  stands  in  the  position  of  a  natural  son,  subject  to  having  his  share  reduced 
to  one-fourth  in  the  event  of  a  natural  son  being  subsequently  bom." 

Adoption  by  the  fiskther  of  a  missing  son.— A  somewhat  vexed  question 

may  arise  as  to  the  validity  of  an  adoption  made  by  a  person  having  a  son 
who  disappears  and  is  not  heard  of.  As  to  the  rule  of  Hindu  law  relating  to 
presumption  of  death  in  r^;ard  to  missing  persons,  the  authorities  vary  accord- 
ing  to  those  persons'  age  and  relationship  ;<  twelve  years,  however,  is  the  shortest 
period  after  which  a  person  is  presumed  dead,  when  his  effigy  is  to  be  burnt 
and  exequial  rites  performed.  Baghunandana  whose  authority  is  respected 
in  Bengal,  adopts  the  shortest  period  of  twelve  years,  on  the  expiry  of  which 
death  is  to  be  presumed ;  and  his  authority  has  been  accepted  in  Bengal.'  The 
above  provisions  seem  to  lay  down  the  rule  that  the  commencement  of  the 
thui^eenth  year  is  to  be  taken  the  exact  time  of  the  missing  person's  death. 
It  appears  to  be  /loubtful  whether  these  rules  are  to  be  regarded  as  part  of  the 
substantive  law  of  inheritance,  or  as  mere  rules  of  evidence  and  as  such  noW 
replaced  by  the  provisions  of  sections  107  and  108  of  the  Evidence  Act.^    But 

*  2  Beng.,  L.  B.,  108,  F.  B. 

*  Strange's  Hindu  Law ;  W.  Macnaghten's  Hindu  Law,  Yyayastha  Daipana,  pp.  11  and    I 
(2nd  Edition). 

*  Janmajey  Masumdar  y.  Keshabldl  Qhose,  2  B.  L.  B.,  A.  0.,  184 1  Ourudaa  Ifag  v.  Mati    I 
NaQi  Ibid,  Ap.  16. 

*  Parmeskar  Bai  ?.  Biaheshur  Singh,  I.  L.  B.,  1  AIL,  63 1    Dhampnath  v.  Qohitid  Sari   , 
Ibid,  8  All,  614. 
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whatever  may  be  the  view  taken*  on  this  point,  the  questions  that  may  arise 
relating  to  adoptions  in  snch  cases  are,  first  whether  an  adoption  made  before 
the  expiry  of  seven  or  twelve  years  is  valid,  and  secondly,  whether  an  adoption 
made  after  seven  or  twelve  years  is  lawful  if  the  missing  son  subsequently 
reappears.  In  the  first  case  the  answer  depends  upon  the  solution  of  another 
question,  namely,  as  to  the  exact  time  of  the  missing  son's  death.  The  second 
CMC,  however,  is  beset  with  considerable  difficulty. 

I  may  observe  here  that  in  cases  of  doubt  and  difficulty  like  the  present, 
the  best  course  to  follow  would  be  to  declare  the  adoptions  valid,  regard  being 
had  to  the  fact  that  this  view  is  consistent  with  the  true  construction  of  Hindu 
law  with  respect  to  a  man's  power  of  adoption. 

Adoption  by  a  man  having  a  son  who  becomes  an  ascetic,  Sanny&sf 

or  Fakir. — ^I  have  already  told  you  that  for  the  purpose  of  indicating  the 
different  duties  a  man  at  different  ages  has  to  discharge,  his  life  is  divided 
into  four  stages  ;  in  which  he  is  respectively  called  a  Brdhmachdri  or  student, 
Qrihastha  or  householder,  Vdnapraeika  or  hermit  or  one  gone  to  retirement,  and 
Bhihhu  or  ascetic.  I  have  also  explained  to  you  that  although  this  scheme  of 
life,  was  originally  designed  for  the  twice-born  classes,  and  especially  for  the 
BrAhmanas,  it  has  been  extended  to  even  the  Sddras,  and  at  the  same  time  it 
has  ceased  to  be  obligatory  on  the  Brahmanas.  Entrance  to  the  third  and  the 
fourth  orders  is  equivalent  to  civil  death  :  and  his  estate  becomes  divisible  by 
his  heirs 'in  the  same  way  as  if  he  were  really  dead.^  Although  the  ancient 
system  of  society  has  completely  changed,  yet  there  have  sprung  up  religious 
orders,  of  which  some  are  founded  upon  the  same  basis  and  may  be  regarded 
as  continuations  of  the  ancient  religious  orders.  The  effect  of  a  person's  entrance 
into  a  religious  order  is  to  cut  off  his  connection  with  all  his  relations  as  regards 
both  civil  and  religious  matters. 

That  being  so,  a  person,  whose  son  renounces  the  world  and  enters  into  a 
religious  order,  is  in  the  eye  of  Hindu  law  destitute  of  male  issue,  for  such  a 
son  serves  neither  the  temporal  nor  the  spiritual  object,  and  is  in  no  way  better 
than  a  disqualified  son  in  these  respects.  It  follows  therefore  that  a  person 
having  a  son  who  has  become  a  Sannyasi,  ascetic  or /aHr  may  legally  adopt  a 
son ;  and  it  has  been  held^  that  an  adoption  by  a  man  whose  real  legitimate  son 
is  A  fakir  is  valid. 

It  is  worthy  of  remark  in  this  connection  that  the  Hindu  law  does  not  per- 

'^'it  a  man  who  has  once  adopted  a  religious  order  to  renounce  it,  so  as  to  be  re- 

Imitted  iuto  his  original  status  in  the  family ;  and  it.  is  ordained  that  an  apostate 

om  a  religious  order  is  unworthy  of  inheritance.^    In  fact,  according  to  Hindu 

w,  a  Bhikshu  or  ascetic  adopting  the  fourth  order  cannot  hold  any  property  at 

*  Diyabhiga,  1,  31  and  33.  '  Fonjab  Becords,  1875,  p.  14A,  •  Dfyabh^a,.5, 14. 
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all  ;^  while  a  Vanaprastha  (gone  to  retiretaeut  in  a  forest)  or  hermit  who  may 
have  and  hold  such  property  as  is  ahsolutel j  necessary  for  life,  is  directed  to  give 
away  in  the  month  of  Asvin  each  year,  anything  in  his  possession,  over  and 
above  what  is  indispensably  necessary,  that  he  may  have  procured  during  the 
year.*  But  whether  the  lex  loci  Act,  XXI  of  1850,  removes  their  disability 
under  the  Hindu  law,  should  they  prefer  a  claim  based  upon  inheritance,  is  a 
question  which  has  not  as  yet  arisen.  The  so-called  modem  Byragees,  however, 
must  not  be  confounded  with  persons  adopting  religious  orders,  for  they  do  not 
quit  the  order  of  the  householder.* 

Adoption  by  one  having  a  disqnallfled  son.— According  to  Hindu  law 

a  person  bearing  filial  relationship  does  not  necessarily  fill  the  character  of  a 
son.  Having  premised  sons  chief  and  secondary,  Yajnavalkya^  explains  in  the 
following  passage  the  order  of  their  succession  to  the  heritage : — "  Among  these, 
the  next  in  order  is  the  heir,  and  presents  funeral  oblations  on  failure  of  the  pre- 
ceding." And  Nanda  Pandita,  referring  to  this  passage,  says,^— "It  declares 
that  the  capacity  to  present  oblations  and  to  participate  in  heritage  constitutes 
sonship ;  for,  if  that  be  wanting,  the  mere  existence  of  filial  relationship,  as  of 
an  impotent  or  the  like  disqualified  son,  does  not  constitute  it."  The  disquali- 
fied.sons  can  neither  render  spiritual  service  nor  inherit  the  estate,  in  fact,  they 
do  not  possess  the  legal  character  of  a  son.  A  man  having  such  a  son  therefore 
is  deemed  in  contemplation  of  law  to  be  "sonless"  for  the  purpose  of  adoption. 
The  existence  of  a  disqualified  son  is  no  bar  to  an  adoption  made  by  the  father. 
Sir  T.  Strange  observes, — "  The  right  of  inheriting,  and  that  of  performing  for 
the  ancestor  his  funeral  obsequies  being  correlative,  if,  by  any  of  the  legal  dis- 
abilities, as  by  degradation  from  caste,  by  insanity,  incurable  disease,  or  otherwise, 
living  issue  have  become  disqualified  in  law  for  the  former,  the  effect  for  the 
purpose  in  question  being  the  same  as  if  none  existed,  it  is  inferred  that  the 
right  to  adopt  attaches."^ 

The  disqualifications  incapacitating  persons  to  offer  funeral  oblations  and 
excluding  them  from  inheritance,  are  certain  physical,  mental  and  moral  defor- 
mities. Of  the  physical  defects  some  are  congenital,  such  as  blindness,  deafness, 
dumbness,  impotency,  lameness  and  so  forth ;  and  some  not  so,  as  leprosy  of  the 
sanious  and  ulcerous  kind,  and  certain  incurable  diseases.  The  mental  defects 
are  idiotcy  and  insanity.  The  moral  defects  consist  of  habitual  enmity  to  the 
father,  commission  of  heinous  sin  causing  degradation,  and  misconduct  meriting 
excommunication. 

*  See  Mann,  Ch.  VI.  '  «  Mann,  6, 15. 

•  Teeluk  Chunder  v,  Shama  Cham  Prokash,  1  W.  K.,  209. 

♦  Ydjn«ralkya,  2,  183  ;  Mit.,  1, 11,  21. 

•  Dattaka-Mim&nsB,  2,  62. 

ft  Strange's,  Hinda  La»,  "Vol.  I,  p.  77. 
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Renunciation  of  the  Hindu  religi<9n  and  conyersion  to  Christianity  or  Maho- 
medanism,  used  to  cause  excommunication  and  exclusion  from  inheritance.  That 
change  of  religion  should  he  attended  with  loss  of  civil  rights  is  a  rule  that 
appears  to  be  unreasonable ;  and  the  enormity  of  all  the  offences  that  cause 
degradation  is  not  appreciated  in  these  days,  since  drinking  spirituous  liquors  is 
set  forth  in  the  Shasters  as  one  of  the  worst  sins.  Accordingly  the  lex  loci  Act 
XXI  of  1850  was  passed  to  remoye  the  disabilities  imposed  by  Hindu  law,  on 
persons  guilty  of  conduct  followed  by  deg^dation  or  loss  of  caste. 

Adoption  by  a  person  having  a  son  who  becomes  a  Christian  or 

Mahomedan  or  degraded. — The  lex  loci  Act  has  by  declaring  that  the  renuncia- 
tion or  exclusion  from  the  communion  of  any  religion,  or  depriyation  of  caste  shall 
not  impair  or  affect  any  right  of  inheritance,  preseryed  to  Hindu  outcasts  and 

apostates  from  the  Hindu  religion,  the  right  of  inheritance,  from  which  they  were 

* 

preyiously  excluded  by  Hindu  law  and  usage.  This  law  simply  confers 
npon  these  persons  the  capacity  to  take  the  heritage  of  their  father,  or  other 
relation ;  but  their  incapacity  to  perform  the  religious  rites  conduciye  to  the 
spiritual  benefit,  remains  unaffected  by  this  legislation.  Yoa  will  bear  in  mind 
that  the  character  of  sonship  consists  in  the  capacity  to  take  the  heritage 
and  the  capacity  to  present  funeral  oblations,  the  two  together  constitute  the 
status  of  a  son ;  apostates  and  outcasts  who  do  not  possess  the  latter  capacity, 
cannot,  therefore  fill  the  full  character  of  a  son  according  to  Hindu  law.  A 
man  haying  a  son  of  that  description  cannot  but  be  regarded  as  "  sonless  '* 
in  the  contemplation  of  Hindu  law.  It  would  therefore  appear  that  the  ex- 
istence of  such  a  son  does  not  debar  the  father  from  adopting  a  son. 

It  may  doubtless  be  said  that  the  father  cannot  be  permitted  to  adopt  a  son, 

inasmuch  as  the  yalidity  of  the  adoption  would  be  inconsistent  with  the  act 

abrogating  any  law  or  usage  which  may  in  any  way  impair  or  affect  the  right 

of  inheritance  of  an  existing  son  of  the  kind  mentioned   aboye.     But  if  you 

construe  the  Act  in  that  way,  it  might  as  well  be  said  that  the  Act  makes  it 

Ulegal  for  the  father  to  beget  a  son,  or  make  a  testamentary  disposition  of  his 

property,  after  a  son  of  his  becomes  an  outcast  or  renounces  the  Hindu  religion ; 

because  that  also  impairs  his  right  of  inheritance.     Therefore  the  adoption,  any 

more  than  the  procreation,  of  a  son,  was  neyer  intended  to  be  prohibited  by 

that  Act.     Besides,  religious  toleration  is  the  principle  underlying  the  proyisions 

of  the  Act ;  it  is  therefore  not  quite  reasonable  to  think  that  while  it  confers 

^eligious  freedom  upon  the  son,  it  does  at  the  same  time  depriye  the  f after  of 

is  religious  freedom  of  acting  according  to  the  ^tates  of  the  shasters  which 

squire  that  he  must  haye  a  son  competent  to  perform  the  religious  rites  bene- 

cial  to  his  soul. 

Adoption  by  one  having  a  grandson  or  great-grandson  in  the  male 

ine. — ^According  to  Hindu  law  a  grandson  and  a  greafc-grandson  in  the  male 
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line  occapy  the  same  position  as  a  son  for  many  purposes,  and  the  term  ^apnilra 
or  sonless '  in  passages  relating  to  inheritanoe,  has  been  interpreted  to  mean, 
*  destitute  of  male  issue  down  to  the  great-grandson.'^  While  ezplainini^  the 
text  of  Atri  on  adoption,  Kanda  Pandita  observes  that  the  word  son  in  the  com* 
pound  term  ''  aputtra  or  sonless,"  is  indusive  also  of  the  son's  son  and  grandson, 
for  they  also  confer  the  spiritual  benefits  for  securing  which  a  son  ia  ndbeBsaiy.^ 
Therefore  the  existence  of  a  grandson  or  a  g^reat-grandson  in  the  male  line  affeets 
the  capacity  to  adopt  in  the  same  manner  as  the  existence  of  a  son.  Hcnoe 
whatever  has  already  been  said  with  respect  to  the  effect  on  adoption,  of  the 
existence  of  a  son  applies  mutatis  mtUandis  to  the  existence  of  a  grandson  or 
greatgrandson  in  the  male  line. 

But  it  should  be  noticed  here  that  there  are  texts  of  the  rishis,  showing 
that  different  kinds  of  spiritual  benefit  are  derived  from  the  three  male  desoen- 
danis  respectively ;  and  I  have  already  told  you  that  Nanda  Pandita  being 
pressed  by  an  argument  based  upon  that  ground,  concedes  that  a  man  having  a 
son,  may  adopt  a  grandson  and  a  great-grandson  for  securing  the  special 
spiritual  benefits  that  are  derived  from  them  respectively.'  And  it  would 
similarly  follow  conversely  that  a  man  having  a  grandson  in  existence  may 
adopt  a  son.  But  in  either  case  it  is  a  spiritual  luxury  which  he  will  not  be 
permitted  to  secure. 

There  may  be  some  hardship,  however,  when  there  is  a  competition  be- 
tween persons  of  different  degrees  for  adoption,  as  it  has  now  been  held  that  a 
descendant  by  adoption  holds  in  all  respects  the  same  position  as  the  real  male 
issue  of  the  same  degree.  Suppose  a  man  had  a  son  who  died  giving  permission 
to  his  widow  to  adopt,  the  man  is  anxious  to  adopt  a  son,  himself,  but  he  ooald 
not  procure  a  suitable  boy  for  adoption,  and  his  son's  widow  forestalls  him  by 
adopting  one  against  his  will.  According  to  the  view  of  law,  taken  at  present, 
the  man  becomes  deprived  of  his  power  of  adoption  by  the  action  of  his  son's 
widow ;  but  he  can,  if  governed  by  the  Bengal  school,  give  away  his  whole 
property  to  a  perfect  stranger,  and  so  exclude  his  grandson  by  adoption  from  any* 
share  of  his  property,  and  if  governed  by  the  Mitakshara,  dispose  of  hifl  whole 
separate  property  in  that  way  and  manage  to  deal  with  half  the  ancestral 
property  in  the  same  manner. 

But  there  is  no  difficulty  if  the  adoption  is  made  by  the  son's  widow  witk 
the  knowledge  and  consent  of  the  father,  as  in  the  case  of  Bamhishen  Surkheyl 
v.  Mtusummaut  3ri  Mutee  Behia,^ 

EziBtanoe  of  a  fratemal  nephew  or  daughter's  son  is  no  bar  to  t  b 

adoption  of  another. — Manu  declares :  '^  If  amongst  uterine  brothers  one     n 

>  See  It&jnaTalkya,  |ii,  ;i36-187 ;  Vishnu,  <vii,  4—18  and  81 ;  Dftj&bfaiga  zi,  4—6 ;  V     - 
mitraday^,  iii,  i,  1  and  11.  *  Dattaka-Mfminsi,  1,  39. 

'  DattakA-Mtmdnsa,  1;  3  and  13.  *  8  Beiigal  Select  Beporis,  489,  (New  Editio    . 
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eome  father  of  a  bob  ;  Mana  ordained  that  all  the  rest  become  fathers  of  male 
iaeae  by  that  son."^  And  from  this  it  may  be  argued  that  a  fraternal  nephew, 
oocnpies  the  position  of  a  son  without  adoption*  This  position  is  controverted, 
and  the  Conclusion  arrived  at  is  that  he  cannot  become  son  of  his  uncle  unless 
regularly  adopted,  and  the  passage  intends  that  when  he  is  available  for  affiliation 
no  other  should  be  adopted.^  At  one  time,  it  was  held  that  when  a  brother's 
aon  eligible  for  adoption  exists,  the  affiliation  of  any  other  is  invalid.^  But  it  is 
now  settled  by  the  Privy  Council  that  passages  in  the  Dattaka-Mim&nsd  and  the 
the  Dattalta-Ghandrika,  which  prescribe  that  a  Hindu  wishing  to  adopt  a  son 
shall  adopt  the  son  of  his  brother,  if  such  a  person  be  in  existence  and  capable 
of  adoption,  in  preference  to  any  other  person,  although  binding  upon  the  con- 
scienoe  of  pious  Hindus  as  defining  their  duty,  are  not  so  imperative  as  to  have 
the  force  of  laws,  the  violation  of  which  should  be  held  in  a  Court  of  Justice  to 
invalidate  an  adoption  which  has  otherwise  been  regularly  made> 

There  are  passages  declaring  that  a  daughter's  son  is  equal  to  a  son's  son, 
as  regards  capacity  to  confer  spiritual  benefits ;  but  they  do  not  appear  to  have 
been  conceived  to  affect  the  maternal  grandfather's  capacity  to  adopt  notwith- 
standing the  existence  of  a  daughter's  son. 

Adoption  by  a  bachelor  or  a  widower. — On  a  careful  consideration  of 

the  duties  of  man  in  the  successive  stages  of  life,  as  prescribed  by  the  institutes 
of  the  rishis,  there  cannot  be  any  doubt  that  it  is  the  primary  religious  duty  of 
a  man  to  espouse  a  wife  for  the  purpose  of  having  a  son  of  the  body.  But  if  a 
married  man  be  destitute  of  male  issue,  then  he  may  have  a  secondary  son  as  a 
substitute,  for  securing  the  services  both  temporal  and  spiritual,  that  a  son  of 
the  body  might  render.  Strictly  speaking,  an  affiliation  of  a  son  cannot  be  made 
by  an  unmarried  man,  from  a  sense  of  religious  duty.  Hindu  law  again  enjoins 
every  man  to  live  in  one  or  other  of  the  four  Asramas  or  orders  of  life ;  a 
widower  who  feels  no  inclination  for  entering  iuto  a  religious  order,  must  there- 
fore mearj  again  to  continue  as  a  householder,  if  he  be  really  religiously  dis- 
posed and  anxious  to  act  according  to  the  dictates  of  the  Shasters.  Hindu  law 
disapproves  single  life  for  a  man  living  in  the  community  of  householders.  But 
as  the  entrance  into  the  third  and  the  fourth  order  of  life  has  fallen  into  disuse,  an 
adoption  by  a  widower  who  is  hopeless  of  getting  a  son  by  re-marriage,  may  not 
be  open  to  exception  on  religious  ground,  although  he  is  not  strictly  a  house- 
holder on  whom  the  dufy  of  having  a  son  is  imposed.  Judged,  however,  by  the 
religious  principles  enunciated  by  the  Codes,  an  adoption  by  a  widower  is  not 

*  Mann,  9, 182  $  Dattaka-Miminsa,  2,  29. 

*  Uit&kBhtai,  1,  11,  36 ;  Dattaka•Mim&n8hi^  8,  74 ;  Datta1ta-Chandrika«  1,  20. 

*  Ooman  Dot  v.  Kanhia  Sing,  8,  Bengal  S^ect  Bep^rto,  192,  (New  Bdition}. 

*  Wooma  Daee  v.  Goooolannnd  Dass,  L.  B.,  6  I.  ▲.,  40 ;  I.  L.  B.,  8  Cal,  S87 ;  2  C.  L. 
51 ;  affirming  the  decision  of  the  Bengal  High  Conrt,  28  W.  B.,  «40. 
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free  from  objection.    Accordingly  Somandtha  in  his  Datta-Mim4ns&^  maintaing 
that  a  widower  cannot  adopt. 

Bnt  if  the  secular  aspect  of  adoption  be  considered,  there  cannot  be  an  - 
objection  to  the  affiliation  by  a  bachelor  or  a  widower.  Adoption  conjaists  in  the 
transfer  of  parental  property  in  the  son,  and  any  one  capable  of  accepting  property 
is  also  competent  to  adopt.  This  principle  is  recognized  by  the  Sanstrit  com- 
mentators, and  is  pnt  forward  by  JagannAth  in  support  of  sevetal  propoaitions 
mantained  by  him.  Accordingly  Jaganndtha  says, — "  It  should  be  here  remarked, 
that  no  law  is  found  expressing  that  a  son  shall  not  be  adopted  by  one  who  has 
not  contracted  a  marriage."*  The  Fanranik  story  of  the  demigods  BeMla  and 
Bhairaba,  cited  by  Nanda  Pandita*  appears  to  support  the  same  view  ;  although 
he  explains  the  term  "  sonless  "  in  Atri's  text  to  mean  "  one  to  whom  no  son  has 
been  bom  or  whose  son  has  died,"*  and  thereby  intimates  that  the  adopter  must 
be  a  married  man. 

Departing,  however,  from  the  general  principle  laid  down  in  several  cases, 
namely,  that  capacity  to  adopt  must  rest  upon  express  authority,  it  has  been 
held  that  as  there  is  no  authority  against  it,  an  adoption  by  a  widower*  as  well 
as  by  a  bachelor*  is  valid  according  to  Hindu  law. 

One  great  difficult  question,  however,  presents  itself  in  these  cases,  namely, 
as  to  who  will  be  the  maternal  grandsires  of  the  boy  adopted  by  a  bachelor 
or  a  widower,  for  temporal  as  well  as  for  spiritual  purposes  ?  According  to  the 
ritual  of  P^vana  Sraddha,  a  man  has  to  offer  three  oblations  to  his  three 
paternal  ancestors,  and  three  to  his  three  maternal  grandsires.  Jagann^tha 
makes  a  somewhat  wild  suggestion  in  the  case  of  an  adoption  by  a  ba-chelor, 
namely,  that  the  adoptive  father's  maternal  ancestors  are  to  be  deemed  the 
adopted  son's  maternal  grandsires  for  the  purpose  of  that  ceremony.  When 
the  adopter  is  a  widower  it  might  be  said  that  his  deceased  wife's  ancestors  will 
be  the  maternal  tmcestors  of  the  adopted  son.  I  may  tell  you  in  this  connection 
that  in  the  case  of  a  regular  adoption  by  a  man  and  his  wife,  the  adoptive 
mother's  ancestors  are  considered  by  Nanda  Pandita  to  become  the  adopted 
son's  maternal  grandsires  for  the  purpose  of  the  Farvana  or  the  offering  of 
double  set  of  three  oblations.^ 

Adoption  by  persons  belonging  to  the  religions  orders  does  not 
appear  to  be  contemplated  by  the  Hindn  legislators.— According  to  the 

Codes  there  are  three  descriptions  of  religious  order  or  rather  three  ways  in 

*•  Strange'B  Mattual  of  Hinds  Law,  Seotioq.  61.  '  Dattaka-Mim&nsi,  2,  45. 

•  Dig.,  V,  273.  ♦  Idem,  1,  8-4. 

*  N&gappa  Udapa  v.   Subba  S^stry,  2  Mad.  H.  C.  Bep»  367;  N.  Chandvasekhai-udi    v. 
K.  Brahmanna,  4  Mad.  H.  G.  B.,  270. 

<  Gopal  Anant  v.  N&rfyai^Qanestk,  I.  L.  B.>  12  Bom.,  329. 
^  Dattaka-Mim&nsd,  6,  50.     * 
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Which  ik  person  maj  renounce  the  world  for  the  sake  of  religion.  The  first  is 
the  Naishthika  Brahmachdri  or  the  lifelong  student  of  theology,  as  distinguish* 
ed  from  the  TTpahurvdrta  Brahmachdri  or  the  ordinary  student,  who  after 
having  finished  his  course  of  study  commenced  from  his  Upanayana  ceremony, 
comes  hack  to  his  family  and  becomes  a  householder.  But  a  student  so  devoted 
to  the  study  of  theology  as  to  feel  no  concern  for  worldly  matters  nor  inclina- 
tion for  marriage,  and  to  take  a  vow  of  celibacy,  is  called  naishthika  or 
professed  student  who  cuts  oft  his  connection  with  his  family  and  lives  with 
his  Ghiru  or  spiritual  preceptor.  The  second,  is  the  Vdnaprastha  or  householdei 
ri  tiring  ia  his  old  age  to  a  forest  or  a  solitary  place,  when  his  temporal  affec- 
tions become  extinct,  and  he  relinquishes  his  property  to  his  sons  or  other  heirs, 
severs  his  connection  with  them,  and  associates  with  persons  of  the  same 
disposition  and  order  with  himself.  The  third  is  the  Yati  or  Bhikshu  or  ascetic 
who  is  either  a  Vdnaprastha  practising  rigid  austerities,  or  a  young  householder 
cf  a  religious  turn  of  mind  leaving  the  world  in  disgust  and  becoming  at  once 
an  ascetic  or  a  religions  mendicant.  His  religious  aim  is  the  attainment  of 
moksha  or  liberation  from  the  necessity  of  transmigration  of  souls.  So 
thoroughly  disconnected  these  persons  are  from  their  family  and  natural  rela- 
tions, will  appear  from  the  law  relating  to  the  devolution  of  the  small  property 
that  they  may  leave  behind  after  their  death  :  the  property  of  a  Brahmchdri 
goes  to  his  preceptor,  of  a  Vdnajn-astha  to  his  religious  brother,  and  of  a  Yati 
to  his  virtuous  pupil.  ^ 

Thus  it  appears  that  persons  entering  into  religious  orders,  as  such,  cannot 
have  any  son,  real  or  secondary. .  The  Yiramitrodaya^  says  that  a  person  who  is 
desirous  of  having  moksha  or  liberation  from  the  necessity  of  repeated  deaths 
and  births,  cannot  give  his  wife  authority  to  adopt ;  the  reason  being  that  he 
need  not  have  a  son  at  all.  The  virtuous  pupils  of  Yatis  or  ancient  ascetics 
resemble  the  chelas  or  disciples  of  the  modern  Mohants,  who  occupy  the  place 
of  sons  for  worldly  purposes.  Adoption  of  a  son  by  the  Yatis  or  Mohants  is 
not  necessary  either  for  temporal  or  for  spiritual  purposes.  Accordingly  it 
has  been  held  that  an  ascetic  cannot  adopt.^ 

Various  systems  of  religious  doctrine,  however,  have  arisen  since  the 
promulgation  of  the  Codes,  and  with  them  different  religious  orders  have 
come  into  existence,  which  though  not  the  same  as  the  ancient  ones  are  to  a 
great  extent  moulded  upon  the  same  principle,  and  bear  the  same  character. 
And  in  the  present  connection  they  should  be  r^arded  the  same  as  the  old  * 
institutions,  although  they  may  bear  different  names.  Thiis  ^  Vibhut'  Vid4  *  is 
\  ceremony  indicating  renunciation  of  worldly  affairs  and  interests  analogous 
o  '  retirement  to  a  forest '  in  ancient  law.*    But  the  Bombay  High  Court  held 

*  MiOkshorl,  2,  8, 1-9;  D%abhaga,  11,  6,  36-36.  «         ^  ^  Ftinjab  Recbrds,  i874,  p.  83. 

*  Yiramitrodaya,  p.  115.  ^  West  and  Bahler,  951,at.  (e.) 
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that  an  adoption  by  a  man  who  had  undergone  that  ceremony  was  not  inTalid ; 
and  the  reason  assigned  is,  that  no  authority  was  shown  as  to  the  existence  of 
this  ceremony  having  been  recognized  by  works  on  Hindu  law.^ 

It  should,  however  be  observed  that  the  lex  loci  Act  otfbferB  upon  all 
persons  perfect  freedom  in  matters  of  religion,  and  the  rules  and  usages  of  a 
religious  order  possess  no  longer  a  binding  force  upon  any  maviber,  who  is 
therefore  at  liberty  to  abandon  that  order  and  adopt  a  diSetont  doctrine. 
Adoption  by  such  a  person,  may  of  itself  afford  evidence  of  his  religious  belief, 
and  its  validity  may  be  maintained  upon  grounds  set  forth  for  upholdibg  affilia^ 
tion  by  an  unmarried  man. 

Capacity  of  discjlialifled  persons  to  adopt  — Persons  that  are  excluded 
from  inheritance  do  not  appear  to  be  on  that  account  incapacitated  for  adopting 
sons.  Most  of  them,  including  the  impotent  person,  can  marry ;  Wid  marriage 
and  adoption  are  closely  analogous,  consisting  as  they  do  of  gift  and  acceptance 
ftccompanied  by  religious  ceremony.  There  may  doubtless  be  Ik  praciicftL  diffi« 
culty  for  them  to  have  a  son  by  reason  of  their  having  no  pati^gnony ;  but  it  is- 
common  to  all  poor  men.  And  though  debarred  from  inheritance  they  may 
never&eless  be  possessed  of  property  received  by  gift,  devise  or  other  means. 

Golebrooke's  English  version  of  a  certain  passage  of  the  Mitdkshari,  it- 
the  only  authority  for  denying  them  the  power  of  adoption.  The  author  of  that 
treatise,  while  dealing  with  the  subject  of  exclusion  from  inheri^^ance,  explains 
the  text  of  Yajnavalkya,^  enumerating  the  disqualified  persons,  and  declaring 
their  exclusion  from  inheritance  and  their  right  to  maintenance  ;  and  then  cites' 
tKe  next  text  which  runs  as  follows : — "  But  their  Aurasa  and  Kshetraja  sons 
jave  entitled  to  allotments,  if  free  from  similar  defects."  The  author's  com- 
ments on  this  passage  are  translated  by  Colebrooke  thus : — "  The  sons  of  these 
persons,  whether  they  be  legitimate  offspring  or  issue  of  the  wife,  are  entitled 
to  allotments,  or  are  rightful  partakers  of  shares  ;  provided  they  be  faultless 
or  free  from  defects  which  should  bar  their  participation,  such  as  impotency 
and  the  like.  Of  these  two  descriptions  of  offsprings,  the  impotent  man  may 
have  that  termed  issue  of  the  wife;  the  rest  may  have  legitimate ^Irogeay 
likewise.  The  specific  mention  of  '  legitimate '  issue  and  '  offspring  of  tbii.  vife  ' 
it  intended  to  'forbid  the  adoption-  of  others."^  The  part  italicized^  doet  not 
appear  to  be  a  correct  tendering.  The  original  is  4k9-^^^^«J^^1{  W^H^HTO* 
91^^  which  means, — The  specific  mention  (in  the  above  |0xt  ^^kS^fjkKreii^) 
of  Auras^  and  Kshetraja  is  intended  to  exclude  othw  9mi8  (^fr%w,  inkeriianc*  ^ 
Wkat  is  her«  laid^own  is,  that  when  the  disqualified 'pmoos  have  ny^ns  of  tk 

'  WiiUi  Bli  V.  TithobS  Khandappd,  7  Bon.  9.  C.  R-,  App.  «Kyi 
«  YujuarfelRyl.'^,  lit ;  Mit4k8har4.  2,  10,  l-'8. 
•  Ydjnavalky%  2,  142 ;  I6«.,  2,  10,  9. 
-•  lUd.,  2,  10,  JO-ll. 
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hadij  or  sons  of  the  wife,  these  sons  if  not  themselves  disqualified  will  take 
allotments  snch  as  their  fathers  would  have  taken  on  partition  of  the  family 
property  had  they  been  free  from  disqualification ;  but  if  tbe  disqualified 
persons  have  ^ttiy  other  descriptions  of  sons,  they  will  not  be  entitled  to  any 
share,  on  the  principle  of  expressio  unius  excludio  alteritM,  There  is  nothing  in 
tbe  passage  ^Elmh  may  be  construed  to  forbid  the  adoption  of  other  sons. 

The  auilior  of  the  Dattaka-Chandrika  recognizes  their  power  of  adoption, 
and  construes  the  text  of  Yajnavalkya  in  the  same  way  as  it  has  been  inter- 
preted by  the  Mitakshard : — "  As  the  blind,  the  lame  and  the  like  sons  are  not 
entitled  to  inherit, — and  since  it  is  ordained  (by  Yajnavalkya)  that  their  Aurasa 
and  Kshetraja  sons  only,  participate  in  the  estate  of  the  paternal  grandfather ; 
a  Dattaka  or  other  description  of  son  affiliated  by  them,  has  no  right  to  the 
estate  of  the  |iatemal  grandfather  :  but  to  maintenance  only.  For  maintenance 
being  provided  for  the  wives  of  persons  blind  and  so  forth,  maintenance  for 
their  a^ppted  apiil  is  inferred  a  fortiori.  Accordingly,  having  previously  declared 
wms  blind,  lanui  and  the  like  to  be  incompetent  to  inherit,  (Yajnavalkya) 
adds, — nSut  their  Aurasa  and  Kshetraja  sons  are  entitled  to  allotments,  if  free 
from  similar  defects ;  their  sonless  wives,  conducting  themselves  aright,  taust 
he  supported ;  and  their  daughters  must  be  maintained,  until  they  are  provided 
with  husbands."^ 

The  same  j^iew  is  taken  by  Sutherland  who  says  : — "  The  more  correct 
opinion,  however,  appears  to  be,  that  an  adoption,  by  any  of  the  persons  de- 
scribed, would  be  valid :  though  it  seems  reasonable  that  the  affiliation  by  one 
excluded  from  inheritance,  should  confer  no  right  of  succession  on  the  adopted, 
of  which  the  adopter  is  debarred  by  law." 

It  is  worthy  of  remark  that  so  far  as  the  rights  of  the  boy  adopted  are 
concerned,  an  adoption  by  a  person  excluded  from  inheritance  is  similar  to  an 
affiliation  by  a  man  having  a  qualified  son  in  existence  ;  in  both  instances,  the 
sons  adopted  are  entitled  only  to  maintenance ;  and  there  is  no  sound  reason 
-why  the  adoption  should  be  considered  valid   in  the   one  case  and  invalid  in 

AAt^tion  by  one  degraded  or  an  ontcast. — According  to  the  sages, 

coniiliwriozi.of  certain  offences  involves  degradation  which  is  of  three  degrees  in 

proportion  to  the  gravity  or  enormity  of  the  misconduct^-namely,  Mahd-pdtaka^ 

or  worsit-  4'egl?a4|tio%  Anu-pdtaka^  or  lesser  degradation,  and    Upa-pataka^  CV 

^ight  degca^s^tioA.  \  Maj|i^-]|^taka  or  worst  degradation  is  punishable  by  expul* 

>n.  from  c^|e ;  an(i  th^  «»ff^nder  is  considered  to  be  dead,  andL  Hind/i,  law-4ireots  - 

le  performana^  of    e'xequial   neremonies   for   him,  as  i£  he  were  nalmrally  so.* 


•{V 


»  Datfcaka-Chandrika,  6,  1.2»„    '  ■  •  *  Mann,  XI,  56-69. 

»  Mana,  XI,  55.  *  Mann,  XI,  60-67."  *  Mnnn,  XI,  1^3-184 
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The  Mahd'pdtahas  or  the  most  heinous  offences  meriting  excommanioation  are 
slaying  of  a  Brdhmana,  drinking  spirituous  liquors,  theft,  incest  with  the  wife 
of  an  ancestor,  and  association  with  persons  guilty  of  these  crimes.^  Theft 
was  considered  a  very  heinous  crime  in  ancient  times,  and  it  was  formerly 
punishable  by  death  in  England.  Persons  guilty  of  misconduct  causing  lesser 
degrees  of  degradation,  which  might  be  expiated  by  atonement,  were  not 
excommunicated  if  penitent ;  and  were  not  intended  to  be  excluded  from  in- 
heritance, although  the  general  word  patita  or  degraded,  is  used  in  the  texts 
enumerating  persons  disqualified  to  inherit. 

These  provisions  of  the  ancient  Hindu  law  were,  as  regard*  fyssodation 
with  sinners,  abrogated  by  the  Aditya-Purina,*  and  have  now  ceased  to  be 
legally  enforced  by  the  operation  of  the  lex  loci  Act,  and  to  a  certain  extent^ 
they  are  no  longer  morally  enforced  by  the  Hindu  society,  as  driiiking  spirituoiiS 
liquors  has  almost  ceased  to  be  regarded  as  a  heinous  sin. 

As  regular  excommunication  is  not  found  at  the  present  di^,  and  as  persoos 
who  might  be  outcasted,  are  not  liable  to  be  deprived  of  their  civil  rights,  the 
question  of  their  capacity  to  adopt  is  not  expected  to  arise.  Nor  ean  there  be  any 
valid  objection  to  their  adopting  eons  :  the  exclusion  from  the  communion  of 
the  Hindu  religion  cannot  incapacitate  them,  any  more  than  the  Jainas,  for 
affiliating  sons. 

Adoption  by  an  idiot  or  a  lunatic  appears  to  be  liable  to  seriona 
objection,  regard  being  had  to  its  consequences  on  the  adopter's  proper^. 
Adoption  is  in  fact  the  appointment  of  an  heir  to  his  estate  in  all  cases,  and 
when  he  is  governed  by  the  Mit4kshar4  school,  it  involves  the  introduction  of  a 
oo-heir  as  regards  the  ancestral  property ;  the  effect  of  adoption  is  to  divert 
the  legal  course  of  succession  and  inheritance  in'  all  cases,  and  to  deprive  the 
adopter  partially  of  his  rights  in  property  under  the  Mitikshari.  In  this 
view  adoption  is  a  transaction  affecting  the  adopter's  property  and  partakes 
of  the  nature  of  a  disposition  of  the  whole  of  his  property,  which  is  detrimental 
to  his  interest,  and  which  a  man  wanting  discretion  and  intelligence  is  not 
legally  competent  to  make.  In  this  respect  an  adoption  stands  precisely  on 
the  same  footing  as  a  contract  or  a  disposition  of  property.  Adoption,  again, 
consists  in  the  acceptance  of  the  gift  of  a  son,  but  adceptance  requiring  as  it 
does  consent,  and  exercise  of  discretion,  on  the  part  of  the  acceptor,  cannot 
possibly  be  made  by  a  man  of  unsound  mind.  It  follows  therefore  that  no 
adoption  can  lugally  be  made  by  an  idiot  or  an  insane  person,  as  it  would  not  he 
his  8^t,  but  ^nd  done  by  some  other  person  on  his  behalf. 

Adoption  by  a .  man  in  extremis. — Upon  the  same  pi^nciple  the  Privr 

Codnoil^  set  aside  an  adoption  and  a  will  alleged  to  htfye  been  made  by  a  dyii  ^ 

\  Mann,  XI,  56.         -      ..  «  Lecfcupo,  III,  p.  9& 

*  T»yammaal  t;:  'Sashacbalia,  10  Moore's  I.  A,  429. 
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man,  ''  almost  oontinnallj  insensible,  tHongh  occasionally  roused  to  conscious- 
Bess  by  loud  tones  or  by  pnn^nt  applications  to  his  nostrils,  but  almost 
immediately  afterwards  relapsing  into  a  state  of  insensibility  with  his  mind  quite 
inert  and  instantly  fatigued  upon  the  slightest  exertion.  Their  Lordships 
observed, — "  How  is  it  possible  that  a  person  in  such  a  condition  could  be  ca- 
pable of  any  aot  requiring  judgment  and  reflection,  especially  one  to  which  no 
antecedent  circumstances  appear  to  have  led,  and  for  which  the  enfeebled  and 
scarcely  conscious  mind  was  unprepared.  In  such  a  state  as  that  described, 
even  if  the  mind  were  passively  awake,  to  the  suggestions  made  to  it,  it  would 
naturally  eliikg  to  repose,  and  yield,  for  the  sake  of  it,  to  any  external  suggestion." 

It  appears  therefore  necessary  for  the  validity  of  an  adoption  made  by  a 
sick  and  dying  man  that  he  should  be  in  a  sound  state  of  mind,  and  that  there 
was  neither  uiidue  influence  nor  importunity  exercised  on  him.  An  adoption  by  a 
person  in  a  disturbed  state  of  mind,  arising  from  dangerous  illness,  by  verbal 
declaration,  witliout  performance  of  the  prescribed  ceremonies  was  held  in- 
valid.^ 

Adoption  by  a  lep6r. — Leprosy  is  such  a  terrible  and  loathsome  malady 
that  people  regard  it  with  some  degree  of  superstitious  fear  and  abhorrenoe,  and 
in  several  systems  of  law  the  unfortunate  man  afflicted  with  it,  was  excluded  from 
inheritance.  A  leper  could  not  inherit  in  Normandy,  nor  could  he  inherit  gavel- 
kind land  in  Kentshire  in  England  down  to  the  reign  of  John.'  The  Hindu 
law  enumerates  a  leper  as  one  of  those  disqualified  to  inherit ;  some  sagea 
expressly  mention  a  leper  in  the  list  of  disqualified  persons,  while  others  do  not 
enumerate  a  leper  but  exclude  persons  afflicted  with  an  incurable  disease;^  hence 
taking  these  passages  together,  it  has  been  understood  that  leprosy  when  incur- 
able is  a  cause  of  exclusion,  ^and  it  has  been  held  that  it  is  a  ground  of  dis- 
qoalification  when  it  assumes  a  virulent  and  aggravated  form  of  the  sanious 
and  ulcerous  type.^  In  Bengal  a  further  concession  is  made  that  expiation 
removes  the  disability.^  But  it  should  be  observed  that  if  the  succession  opens 
before  the  disease  makes  its  appearance,  it  will  not  divest  the  property  already 
vested,  although  in  the  Mitikshard,  a  person  will  be  deprived  of  any  share  of 
the  joint  patrimony,  if  before  partition  he  becomes  afflicted  with  the  malady, 
in  the  same  way  as  in  the  case  of  insanity.^ 

'  BnUnb  Kant  v,  Kishenprea,  6  Beng.  Select  Beports,  219. 

*  West  and  Bnhler,  p.  579.  .       ,  , 

*  See^Dayabhiga,  Y,  7  and  10-13. 

*  Jooardhan  v.   Qcpfil,  i»  Bom.  H.  G.  B.,  A.  C,  145 ;  Ananta  v.  Bamabai,  I.  L.  B.,  1  Bom., 

54. 

••  • 

*  BhoobanesBoree  v.  Gonree  Dass,  11  W.  B.,  685. 

^  Bam  Sahye  v,  Lalla  Lalje^  I.  L.  B.,  8  Calc,  149 ;  Bam  Soooder   v.   Bam   Sahye,   Idem., 
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Exclusion  from  inheritance,  howeyer,  does  not,  as  we  have  already  seen, 
affect  the  capacity  to  adopt.  A  leper,  again,  may  be  possessed  of  inherited 
property,  if  inheritance  of  patrimony  be  taken  as  a  qualification  for  the  capacity 
to  adopt. 

The  only  ground  of  objection  against  an  adoption  by  a  leper  appears  to  be 
that  a  man  in  an  impure  state  of  body  cannot  perform  any  religious  rite.  As- 
suming the  latter  proposition  to  be  correct,  leprosy  would  be  a  disqualification 
for  adoption  in  the  case  of  the  three  superior  tribes  in  the  present  state  of  law, 
according  to  which  no  religious  ceremony  is  necessary  for  a  valid  adoption  by  a 

Sudra.1 

The  doctrine  of  incapacity  of  a  leper  to  adopt  has  originated  in  two  opinions 
delivered  by  Pandits  in  cases  Nos.  XX  and  XXI  under  the  head  of  Adoption  in 
Macnaghten's  Precedents  of  Hindu  Law.  In  the  first  a  leper  is  declared  incom- 
petent to  adopt  a  son,  for  he  bears  the  impurity  till  death ;  in  the  second, 
this  proposition  is  qualified,  and  it  is  affirmed  that  a  person  a£Qdcfed  with 
leprosy  or  the  likid  disease,  after  his  performance  of  the  prescribed  penance, 
becomes  purified  and  is  competent  to  perform  Parvana  Sraddha  or  th«  religimis 
ceremony  of  ancestor-worship,  and  therefore  also  to  adopt  a  son.  The  law 
officers  omit  to  support  their  opinion  by  any  authority,  but  with  it  Macnaghten 
agrees,  as  Jaganndth  supplies  the  omission  by  laying  down  that  expiation 
enables  a  man  afflicted  with  elephantiasis,  or  other  similar  disease,  to  perform 
acts  of  religion  ordained  in  the  Veda,  and  therefore  renders  him  also  competent 
to  inherit. 

But  is  not  the  performance  of  the  prescribed  penance,  itself  a  religions 
rite  ?  How  can  a  leper  perform  it,  if  he  were  incapacitated  for  peiforming 
religious  rites  ?  The  correct  view  appears  to  be  that  he  cannot  persoruHy  take 
part  in  a  religious  ceremony  owing  to  the  impure  state  of  his  body,  but  he  is 
competent  to  celebrate  religious  rites  which  must  be  vicariously  performed  by 
a  person  appointed  by  him,  or  by  the  priest  himself.  But  as  leprosy  is  supposed 
to  be  a  divine  punishment  for  a  Mahd-p&taka  or  a  sin  of  the  worst  type  iom- 
mitted  in  this  life  or  in  a  former  state  of  existence,  and  as  such  a  sin  excludes  a 
man  from  the  communion  of  Hindu  religion,  the  leper  is  required  to  perform  a 
penance  for  the  sin  which  has  not  yet  been  fully  atoned  for,  as  otherwise  his 
sufferings  would  have  cea^sed.  I  shall  presently  show  that  impurity  arising 
from  bodily  state,  or  pollution  arising  from  death  or  birth  of  a  relatiotf,  is  not 
recognized  as  an  insuperable  bar  to  the  performancc^of  a  religious  rite. 

Besides,  there  cannot  be  any  reasonable  objection  against  an  adoption  by 
leper's  wife  under  hf6  permission*- .  Authorizing  one's  wife  to  adopt  is  not " 
religious  rite  *nd  may  be  done  as  well  by  a  leper  as  by  any  other  person. 

*  Indromani  v.  Behari  Lall,  I.  L.  B.,  6  Calo.,  770;  6  0.  L.  B.,  183 ;  L.  B.,  7  I.  A,  21 
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AgB  of  adopter,  and  adoption  by  minors.— Under  ordinary  circjum- 
fitances  no  pmdent  man  ever  thinks  of  adopting  a  son  unless  and  until  he 
becomes  hopeless  of  having  a  begotten  son.  The  Civil  Code  of  France  permits 
persons  to  adopt,  only  when  they  are  above  the  age  of  fifty  years.^  But  the 
Hindu  law  does  not  provide  any  maximum  age  for  the  purpose  of  prohibiting 
adoptions  by  persons  under  such  age ;  it  is  entirely  silent  on  the  point.  There 
are  on  the  contrary,  passages  of  law,  laying  down  the  mode  of  distributing  a 
man's  estate  between  his  adopted  son  and  a  begotten  son  that  may  be  bom  to 
him  after  adoption  ;  which  clearly  indicate  that  the  condition  of  being  hopeless 
of  having  a  son  of  the  body,  however  natural  and  reasonable  it  may  appear, 
was  not  annexed  to  the  power  of  adoption. 

The  Dattaka-Mimansa  appears  to  support  the  same  view,  for,  while  explain- 
ing the  word  always  in  the  text  of  Atri,i^ — "  By  a  sonless  man  alone  should  a 
substitute  for  him  be  made  always," — Nanda  Pandita  observes,^' — "  The  term 
*  always  **  shows  that,  in  the  present  case,  a  man  is  not  required  to  wait 
for  any  definite  period  such  as  is  laid  down  in  the  text,^* — "  A  barren  wife  may 
bs  smperseAed  by  another  in  the  eighth  year ;  she,  whose  children  are  still-bom 
or  die  in  infancy,  in  the  tenth ;  she,  who  brings  forth  only  daughters  in  th« 
eleventh ;  she,  who  speaks  unkindly,  without  delay."  The  author  seems  to 
think  that  a  married  man  may  at  his  discretion  adopt  a  son  whei^ever  he  is 
inclined  to  do  so. 

But  although  there  may  not  be  a  rule  of  law,  imposing  any  restriction  upon 
a  person  of  mature  age  and  understanding,  with  respect  to  the  exercise  of  the 
power  of  adoption, — ^yet  an  important  question  arises  whether  there  is  any 
limit  as  to  the  minimum  age  under  which  a  person  should  not  be  permitted  to 
adopi.  f  he  question  is  beset  with  considerable  difficulty  in  consequence  of 
there  being  no  express  rule  of  Hindu  law  on  the  matter ;  and  the  solution  of  it 
must  therefore  depend  upon  general  principles  of  law,  and  analogies. 

It  is  worthy  of  remark  here  that  as  adoption  imitates  nature,  the  relative 
age  of  the  adopter  and  the  adoptee  should  be  such  that  the  one  may  look  as 
,  the  son  of  the  other.  Accordingly  it  was  required  by  Boman  law  that  the 
adopter  should  be  older  than  the  person  adopted  by  full  puberty — ^that  is  eighteen 
years.i  The  same  thing  appears  to  be  implied  by  Saunaka's  text  which  says 
that  the  boy  adopted  should  bear  the  reflection  of  a  son  ;^  though  it  has  been 
explained  by  Nanda  Pandita  in  quite  a  different  way.  He  says  that  the  boy 
should  be  one  who  is  capable  fli  being  begotten  on  his  natural  mother  by  the 
adoptive  father.     This  explanation  is,  no  doubt,  given  for  a  different  purpose, 

*  Code  Napoleon,  lib.  1,  tit.  8,  aeo.  1.  '  Dat.-Mim.,  1,  8.  *.I)q|t.-Mim.,  1,  59L 

*  Mana,   IX,  81  ji   I  give  the  whoU  text  of  whioh  a  part  only  is  oited  in  the  Dattaka- 
Kiminsi,  1,  68. 

'  Jastinian'ft  InstitnteB,  1,  11,  4.  .  ^  Pattaka-Mim&nsi,  6, 15. 
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but  it  has  also  an  important  bearing  on  this  question.     Judged  by  this  test  an 
adoption  by  a  minor  appears  most  unreasonable. 

Considering  the  object  and  the  legal  incidents  of  an  adoption,  the  question 
should  be  decided,  having  regard  to  both  civil  as  well  as  religious  considerations. 
I  have  already  told  you  that  an  adoption  being  an  appointment  of  an  heir, 
resembles  a  Will  in  all  cases ;  but  it  is  attended  with  more  serious  consequences 
than  a  Will,  for  the  boy  adopted  is  entitled  to  become  an  heir  not  only  of  the 
adopter  but  also  of  his  relations,  and  to  become  his  coparcener  under  the 
Mitakshara  school.  Therefore  the  same  reasons  that  require  majority  of  a 
man  for  his  competency  to  bequeath  his  property  by  a  Will,  apply  with  greater 
force  to  an  adoption  ;  for  both  are  acts  requiring  judgment  and  reflection.  But 
the  Legislature  while  fixing  the  age  of  majority  after  the  eighteenth  year  in 
ordinary  cases,  and  after  the  twenty-first  for  those  that  are  placed  under  the 
Court  of  Wards  or  under  guardians  appointed  by  a  Court  of  Justice,  has  thought 
it  fit  to  exempt  from  the  operation  of  these  provisions  the  capacity  of  any 
person  to  act  in  matters  of  marriage  and  adoption  inasmuch  as  both  of  them 
are  connected  with  religious  considerations.^ 

The  Legislature,  however,  does  not  appear  to  lose  sight  of  the  civil  aspect 
of  adoption  by  minors.  Regulation  X  of  1793,  section  33  provides  that  an  adoption 
is  not  competent  to  a  minor  without  the  previous  consent  of  the  Court  of  Wards; 
and  considering  the  principle  underlying  this  rule,  the  Sudder  Court  of  Bengal 
held  that  this  prevented  the  minor  equally  from  giving  a  power  to  adopt.* 
These  rules  have,  with  an  important  modification,  been  embodied  in  the  present 
Act  IX  (Bengal  Ceuncil)  of  1879,  section  61,  which  says, — "No  adoption  by 
any  ward,  and  no  written  or  verbal  permission  to  adopt  given  by  any  ward, 
shall  be  valid  without  the  consent  of  the  Lieutenant-Governor,  obtained  either 
previously  or  subsequently  to  such  adoption,  or  to  the  giving  of  such  permission, 
on  application  made  to  him  through  the  Court."  These  enactments  provide 
a  sort  of  guardianship  of  minor  wards  for  the  purpose  of  adoption.  No  sueb 
provision,  however,  is  made  in  Act  XL  of  1858  which  provides  for  the  care  of 
the  person  and  property  of  other  minors  in  the  Presidency  of  Bengal.  It  "has 
therefore  become  incumbent  on  the  Courts  of  justice  to  decide  whether  or  not 
adoption  is  competent  to  minors. 

Religious  considerations  are  the  only  grounds  upon  which  a  Court  of  justice 
may  be  induped  to  uphold  an  adoption  by  a  minor,  for  it  does  not  secure  .any 
temporal  benefits  for  him,  but  may  rather  be  injurious  to  his  interests.  I  ha^e 
already  told  you  that  the  religious  duty  of  adoption  attaches  to  a  man^  1 
man  failing  to  get  male  issue.  And  regard  being  had  to  the  provisions  of  t!  3 
Codes,  relating  to  the  religious  duties   in   the   successive  stages   of  life,  the   i 

>  Majority  Act  No.  IX  of  1876,  Section  2. 

*  Anandmoyee  Chowdrain  v,  Sheebchandar  Roy,  S.  D«  A.  B.,  1865,  p.  218. 
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cannot  be  any  doubt  that  a  man  cannot  contract  a  marnage  during  his  minority 
without  a  breach  of  religious  duties.  He  is  to  commence  the  study  of  the 
sacred  literature  at  the  eighth  year,^  to  prosecute  his  studies  for  a  period,  at 
the  lowest,  of  twelve*  or  nine^  years,  and  after  the  studentship  is  over,  he  is  to 
become  a  householder  by  marrying  a  damsel  before  her  puberty.*  He  may, 
on  the  lowest  calculation,  get  a  son  at  the  age  of  twenty,  and  failing  to  get  one, 
may  adopt.  It  follows  therefore  that  religious  considerations  can  by  no  means 
be  put  forward  for  supporting  an  adoption  by  a  minor.  Adoption  by  a  sonless 
person  is  no  doubt  represented  by  Nanda  Pandita  as  an  imperative  religious 
duty,  but  it  has  its  proper  season. 

It  may  no  doubt  be  objected  that  studentship  for  a  long  time  being  prohi- 
bited by  the  Aditya-Purdna,^  the  period  prescribed  for  it  should  not  be  taken 
into  account  in  calculating  the  nubile  age  of  a  man.  Assuming  the-  objection 
to  be  a  correct  one,  it  does  not  afEect  the  question,  whether  a  minor  may  contract 
a  religions  marriage,  that  is,  one  according  to  the  Shasters.  There  is  nothing 
to  be  found  in  the  Shasters  contemplating  marriage  by  a  man  in  his  minority. 
The  Hindu  law  does  nowhere  provide  guardianship  of  a  male  for  the  purpose 
of  his  marriage.  On  the  other  hand  its  provisions  on  the  subject  show  that  a 
man  is  to  choose  his  own  wife,  and  to  maintain  and  protect  her,  himself.  A 
perusal  of  the  prescribed  ceremonial  law  of  marriage  cannot  leave  any  doubt  on 
the  mind  that  the  bridegroom  passing  through  the  rites  must  be  a  grown  up  man 
of  mature  understanding.  Manu  ordains,^ — "  A  man,  aged  thirty  years,  may 
marry  a  girl  of  twelve  years,  (if  he  find  one)  dear  to  his  heart ;  or  a  man 
of  twenty-four  years,  a  damsel  of  eight :  but,  if  (he  finish  his  studentship 
earlier,  and)  the  duties  (of  his  next  order)  would  otherwise  be  impeded,  let  him 
marry  earlier."'^  Whatever  interpretation  you  may  put  upon  this  passage,  it 
shows  beyond  the  shadow  of  a  doubt  that  the  marriage  of  men  during  minority 
cannot  be  justified  on  religious  grounds.  Far  less  can  an  adoption'  by  a  minor 
b^  supported  by  religious  considerations. 

But  a  contrary  view  is  entertained  by  Pandita  Bharatchandra  Siromani, 
the  writer  of  Sanskrit  commentaries  on  the  Dattaka-Mimdnsd  and  the  Dattaka- 
Chandrikd,  who  in  the  Bengali  synopsis  appended  to  his  edition  of  the  works, 
says  that  "  both  male  and  female  infants  may  adopt  sons,  infancy  not  being 
a  bar  to  the  perfbrmance  of  religious  rites."^  This  view  is  apparently  based 
on  the  following  passage  of  revealed  law,  cited  in  the  Dattaka-Mimansd, — "  A 
Brahmana  immediately  on  being  born,  is  produced  a  debtor  in  three*  obligations  i 

*  Manu  IT,  36.  S  Mann  III,  1.  »  See  Lecture  III,  pp.  96,  96, 
»  Apaatamba  I,  1,  2,  16.                ^  DAyabhaga  XI^2,  6.  •  Mann,  IX,  94. 

^  The  last  clause  admits  of  another  interpretion,  namely,  *  one  who  marries  earlier  depart* 
fr<  n  the  path  of  virtue.* 

•  Tyavastha  Darpana,  p.  770,  (2u4  Edition). 
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to  the  holy  saints,  for  the  sttidy  of  the  Vedas  ;  to  the  gods,  for  the  performance 
of  sacrifice ;  to  his  forefathers,  for  offspring.  And  he  is  absolved  from  debt 
who  has  a  son,  has  performed  sacrifices,  and  has  studied  the  Yedas."  It  shonld, ' 
however,  be  observed  that  although  the  passage  declares  that  he  becomes  a 
debtor  from  the  moment  of  his  birth  yet  it  cannot  reasonably  be  contended 
that  any  of  the  three  debts  may  be  discharged  by  an  infant.  The  learned 
Pandit  in  his  commentary  observes  that  the  term  "  on  being  bom  "  (WliTWO 
intends  the  second  birth  or  investiture  with  the  sacred  thread  when  a  man 
becomes  twice-born,  and  begins  to  study  the  Yedas  and  thereby  discharges  one 
of  the  obligations.  Surely  before  one  attains  the  proper  age  fot*  that  ceremony 
none  of  the  three  duties  can  be  discharged.  But  it  does  not  follow  that  becanse 
he  is  capable  of  performing  one  of  the  duties,  his  capacity  to  discharge  the 
others  arises.  The  Dvaita-Nimaya  explains  the  term  "on  being  bom,"  to 
mean,  "  on  becoming  a  grihastha  or  householder,"  for  the  purpose  of  discharg- 
ing the  other  two  duties.  This  view  is  perfectly  consistent  with  the  spirit  of 
Hindu  law,  a  man  can  neither  perform  sacrifices  nor  have  a  son  before  becoming 
a  householder.  A  student  is  not  required  to  perform  sacrifices.  It  should  he 
borne  in  mind  that  it  is  an  imperative  religious  duty  to  have  a  begotten  son, 
and  that  an  adopted  son  is  to  be  substituted  on  failure  of  a  son  of  the  body 
How  can  then  a  man  who  is  incapable  of  getting  a  real  son,  be,  for  religious 
considerations,  permitted  to  adopt  P  The  venerable  Pandit  Bharat-Chandra's 
opinion  appears  to  have  been  influenced  by  the  assumption  which  is  not  always 
legally  correct,  that  an  obligation  and  the  capacity  and  liability  to  discharge  it, 
must  be  co-existent  in  point  of  time  :  and  the  interpretation  which  he  puts  on 
the  term  "  on  being  bom,"  is  certainly  most  ingenious,  but  nevertheless  his 
conclusion  seems  to  be  one-sided,  based  as  it  is,  entirely  upon  the  above  passage, 
which  should  consistently  with  the  whole  system  of  religious  duties  prescribed 
by  the  sacred  writings  be  construed  to  require  a  man  to  have  a  begotten  son. 
It  should  moreover  be  observed  that  pushed  to  its  logical  consequenceBi  the 
Pandit's  view  will  justify  an  adoption  even  by  a  boy  of  eight  years.  The 
Hindu  legislators,  however,  do  not  appear  to  be  so  devoid  of  common  sense,  as 
to  contemplate  such  an  absurdity. 

In  the  Vydvastha-Darpana  of  Babu  Shamacharan  Sarkar*  the  above 
opinion  of  Pandit  Bharat  Chandra  Siromani,  and  another  elaborate  opinion  to 
the  contrary,  .written  by  Babu  Prosanna  Coomar  Tagore,  are  cited.  And  the 
learned  author  of  ^hat  valuable  work  endeavours  to  reconcile  the  contradictory 
views  by  suggesting  that  an  adoption  by  a  minor  having  discretion  would  be 
valid  for  religious  purposes  alone,  and  will  entfUe  the  adoptee  to  maintenai  e ; 
but  it  would  not  be  valid  for  civil  purposes,  so  as  to   invest  the   adoptee  v  th 

*  Pages,  770-776,  (2nd  Edition). 
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all  the  rights  of  a  son,  and  entitle   him   to  inherit  the  estate  of  his  adoptive 
lather. 

In  the  case  of  Bajendra  Narain  Lahoree  v.  Saroda  Soonduree  Dabee,^  the 
High  Court  of  Bengal  observed  that  the  obligation  of  a  childless  Hindu  to 
adopt  a  son  must  be  necessarily  considered  as  imperative,  as  a  matter  of  religi- 
ous duty ;  he .  is  bound  to  adopt  a  son  if  he  be  at  all  anxious  for  his  own 
salvation  ;  and  what  is  required  to  be  done  for  that  end,  is  not  optional  with 
him ;  and  held  that  an  adoption  is  not  invalidated  by  the  mere  fact  of  the 
adoptive  father  being  a  minor,  if  he  has  attained  years  of  discretion ;  and  that 
an  adoption  by  a  minor  is  not  attended  with  any  civil  disability  of  the  adoptee, 
such  as  is  suggested  by  Babu  Shamacharan  Sarkar. 

The  following  observation  made  by  the  Court  in  this  case  shows  that  the 
principle  of  this  ruling  is  not  applicable  to  an  adoption  by  a  minor  governed  by 
the  Mitakshara  school,  because  it  is  manifestly  prejudicial  to  his  interests  : — 
"  Every  act  done  by  a  minor  is  not  necessarily  null  and  void.  Those  acts  only 
which  are  prejudicial  to  his  interests  can  be  questioned  and  avoided  by  him 
after  he  reaches  his  majority.  But  no  such  prejudicial  character  can  be  pre- 
dicated of  adoption  in  the  case  of  a  childless  Hindu,  and  as  under  the  Hindu 
Shasters  a  minor  who  has  arrived  at  the  age  of  discretion  is  not  only  competent, 
but  bound  to  perform  the  religious  ceremonies  prescribed  for  his  salvation,  we 
cannot  hold  the  adoption  made  in  this  case  to  be  invalid,  merely  because  the 
adoptive  father  was  in  the  eye  of  the  law  a  minor." 

The  Court  do  not  point  out  any  particular  period  as  the  age  of  discretion  ; 
and  if  discretion  be  the  only  test,  an  adoption  by  a  boy  of  eight  years  who  may 
he  proved  to  possess  discretion,  would,  according  to  this  decision  as  well  as 
to  Pandit  Bharat  Siromoni's  opinion,  be  perfectly  valid ;  for  when  such  a  boy 
is,  under  the  Indian  Penal  Code  liable  for  a  criminal  ofEence,*  why  should  he 
not  have  the  right  to  adopt.  •. 

In  the  case  of  Jamoona  Dassya  v.  Bama  Soondari  Dassya^  the  Privy  Council 
held  that  according  to  the  law  prevalent  in  Bengal,  a  lad  of  the  age  of  15  or  16 
is  regarded  as  having  attained  the  age  of  discretion,  and  is  competent  to  give 
authority  to  adopt  a  son.  According  to  Hindu  law  the  sixteenth  year  is  the 
*g6  of  majority,  but  it  is  not  clear  whether  the  Privy  Council  intend  to  lay 
down  that  to  be  the  lowest  age  for  discretion  in  matters  of  adoption, — or 
leaves  that  to  be  decided  in  every  case  as  a  question  of  fact. 

But  it  should  be  observed  that  the  capacity  to  adopt,  and  Ihe  capacity  to 
r^e  permission  to  adopt,  do  n*ot  always  co-exist,  for  a  man  having  a  son  though 
i    !apable  of    adopting  may^^et  give  a  valid  authority  to  be  exercised  by  his 

*  15  W.  E.,  548. 

•  See  Indian  Penal  Code,  Act  XLV  of  1860,  Section  83.  ♦' 
'  I.  L.  K.,  1  Oalc ,  289. 
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wife  in  case  the  son  dies.  But  with  respect  to  a  minor,  both  the  capacities  stand 
precisely  upon  the  same  footing.  No  case  of  adoption  by  a  minor  male  has  as 
yet  arisen ;  the  above  two  cases  relate  to  anthority  to  adopt,  given  by  a  deceased 
minor  to  his  wife. 

Effect  of  pollution  on  adoption. — ^According  to  the  Shasters  a  man 
cannot  personally  perform  religious  rites  during  the  period  of  pollution  arising 
from  death  or  birth  of  any  relative.  The  period  of  pollution  varies  with 
the  caste  and  nearness  of  relationship.  The  extreme  period  for  Brdhmanas  is 
10  days,  for  Kshatriyas  12  days,  for  Vaisyas  16  days,  and  Sudras  30  days. 
The  impurity  continues  for  these  periods  when  the  relative,  bom  or  dead,  belongs 
to  the  same  family  and  is  within  seven  degrees  according  to  the  Hindu  mode 
of  computation  of  degrees  ;  and  in  other  cases  the  period  of  pollution  continues 
for  three  days  or  one  day  or  till  ablution,  among  all  the  castes.  But  on  the 
death  of  a  man's  parent  or  a  woman's  husband,  the  impurity  lasts  for  a  whole 
year. 

The  ceremony  of  adoption  being  a  religious  rite  it  may  be  contended^  that 
an  adoption  made  during  pollution  is  invalid.  This  objection  cannot  now  arise 
in  thexase  of  a  Sudra  adoption,  as  it  has  been  held,  that  the  Homa  or  other 
religious  ceremony  is  not  necessary  for  the  validity  of  an  adoption  made  by 
Sudras.*  The  question  may  arise  in  those  castes  amongst  whom  adoptions 
must  be  attended  with  religious  ceremony. 

There  is  no  express  rule  on  the  subject,  laid  down  anywhere.  But  it  ap- 
pears from  what  is  aflirmed  with  respect  to  other  religious  rites,  that  the  mere 
fact  of  any  of  the  parties  to  an  adoption  being  under  pollution  cannot 
invalidate  an  adoption.  For  adoption  is  regarded  as  an  imperative  religious 
duty,  and  as  such  may  be  performed  even  during  pollution,  the  religious  rite 
being  vicariously  performed  by  certain  relations  of  the  adopter's  with  his  assent, 
or  by  his  priest.  This  conclusion  follows  by  analogy  from  what  Raghunandana 
says  with  respect  to  the  worship  of  the  goddess  Durga. 

In  the  Tithi-tattva,  Baghunandana  maintains  that  the  worship  of  the 
goddess  Durga  every  year  in  the  month  of  Asvina  is  a  nitya  or  imperative 
religious  duty,  and  not  a  kdmya  or  optional  rite.*  Later  on,*  he  considers  the 
question  whether  a  man  under  pollution  is  competent  to  worship  the  deity, 
having  regard  to  the  maxim  that  religious  duties  attach  to  a  person,  *'  provided 
he  be  pure  and  living  at  the  time."  He  does  at  first  cite  the  following  text  of 
Daksha, — "  The  spiritual  merit,  however,  which  proceeds  from  a  religious  cere- 
mony personally  performed,  does  not  arise  when  tke  same  is  done  by  anotl  jr ; 

»  .Eamaling^  Pillai  v,  SaSadira  Filial,  9  Moore'a,  I.  A.*  606 ;  1  W.  R.,  P.  C,  25. 

•  Indromani  Chowdhrani  v.  Behari  Lai  Mollick,  I.  L.  B.,  6  Calc,  770;  6  C.  L.  R.,  ISS; 
L.  R.,  7  I.  A'.^  24':  thangathanni  v.  Ramu  Mndali,  I,  L.  R.  6  Mad.  858. 

"  See  Ragbnnandana's  Ashtdvinsati-tattTa,  Serampore  iidition,  Vol.  I,  p.  41. 

♦  Ihid.,  p.  43. 
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but  a  priest,  a  son,  tlie  spiritual  preceptor,  a  brother,  a  sister's  son  and  a  son- 
in-law, — whatever  ceremony  is  vicariously  performed  by  these,  it  is  certainly 
the  same  as  personally  performed  by  himself."  Then  he  quotes  another  passage 
attributed  to  iN'arada, — "  A  priest  is  found  of  three  descriptions,  one  appointed 
by  ancestors,  one  appointed  by  a  man  himself,  and  one  performing  the  priestly 
function  of  his  own  accord,  out  of  affection."  From  these  passages  and  others, 
the  author  concludes  that  although  during  pollution,  a  man  cannot  formally 
appoint  a  priest  to  vicariously  perform  the  ceremony  for  him,  yet  his  family 
priest  may  of  his  own  accord,  conduct  the  worship,  and  he  will  reap  the  spiritual 
benefit  flowing  therefrom. 

Thus  it  is  clear  that  a  ceremonial  adoption  may  likewise  be  made  during 
pollution,  the  family  priest  performing  the  religious  ceremony.  Besides,  under 
certain  circumstances  it  appears  to  be  perfectly  consistent  with  the  spiritual 
object  of  adoption  that  it  should  take  place  during  pollution.  For  instance, 
suppose  a  man  dies  giving  permission  to  his  wife  to  adopt  a  son.  The  widow's 
impurity  lasts  for  a  year,  but  as  the  existence  of  a  son  is  absolutely  necessary 
for  the  salvation  of  her  deceased  husband's  soul,  the  sooner  it  is  made,  the 
better  for  his  spiritual  benefit.  Therefore  the  vicarious  performance  of  the 
ceremonial  portion  accords  best  with  the  urgent  and  imperative  character  of  the 
duty ;  and  there  is  ample  authority  for  the  same.^  The  performance  of  cere- 
monies by  a  delegate,  is,  as  we  have  already  ^en,  permitted  by  the  Shasters, 
and  is  found  in  connection  with  adoption  itself.* 

How  far  capacity  affected  by  agreement  not  to  adopt  ?— In  family  ar- 
rangements entered  into  by  members  of  a  joint  Hindu  family,  an  agreement  is 
sometimes  made  that  neither  they  nor  their  lineal  male  descendants  shall  be  able 
to  adopt  a  son,  and  if  any  of  them  do  so,  the  son  so  adopted  shall  not  be  entitled 
to  their  property.  In  such  cases  the  question  arises  whether  the  agreement 
is  binding  on  their  descendants,  or  even  on  the  parties  to  it,  so  as  to  invalidate 
an  adoption  made  in  contravention  of  it.  In  one  case  two  brothers  composing 
a  joint  undivided  family  governed  by  the  Mitakshari,  stipulated  as  follows : — 
"  As  for  the  immoveable  property  belonging  to  us  both,  the  said  property  shall, 
in  case  of  the  failure  of  aurasa  (self-begotton)  male  issue  in  either  of  these 
two  lines,  i.  e.,  either  for  yourself  or  in  your  line  of  aurasa  sons,  or  in  my  line 
of  aurasa  sons,  be  put  in  possession  of  the  other  line,  but  it  shall  not  be  alienat- 
ed by  making  adoption  and  the  like."  But  notwithstanding  this,  the  son  of 
one  of  them  did  adopt  a  son.  The  Privy  Council  upheld  the  adoption,  and 
ade  the  following  obBe5:iations  :^ — "  It  is  unnecessary  for  thei^  Lordships  to 

*  But  Bee  Banganayakamma  v.  AlWar  Setti,  I.  L.  R.,  IB  Mad'.,  214. 

*  Yijiarangam  v.  Lakshnman,  8  Bom.,  H.  G.  B.,  O.  C,  244;  Jamnabai  ir.  Baychand  Nahal- 
land,  I.  L.  R.,  7  Bom.,  229. 

^  Snriya  Mn  v.  Raji  of  Pitfopur,  I.  L.  B.,  9  Mad.,  49». 
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determine  whether  that  agreement  was  or  was  not  binding  between  the  parties 
who  made  it.  It  is  clear  that  the  father  of  Qangadhara  could  not  bind  his  son, 
who  was  then  in  existence,  not  to  adopt,  or  legally  stipulate  that  if  he  should 
adopt,  the  son  so  adopted  should  not  inherit.  The  words  are  : — *  In  case  of  the 
failure  of  self -begotten  male  issue.'  Mr.  Majne  was  forced  to  admit  that  those 
words  meant  an  indefinite  failure  of  issue ;  and  that  an  adopted  son  shoidd 
not  ever  take  by  descent  from  his  father.  It  appears  to  their  Lordships  that 
that  would  be  entirely  altering  the  law  of  descent,  and  contrary  to  the  principle 
laid  down  in  the  Tagore  case.^ 

It  is  doubtful  whether  such  an  agreement  is  binding  even  between  the 
parties.  With  respect  to  a  somewhat  similar  arrangement  the  High  Court  of 
Bengal  observed  that  the  general  scheme  of  it  is  such  as  cannot  be  binding 
except  upon  the  actual  parties  to  it ;  but  pronounced  the  clause  containing  the 
agreement,  to  be  inoperative,  as  it  attempted  to  establish  a  new  line  of  descent 
somewhat  analogous  to  descent-in-tail-male.*  Whatever  effect  a  contract  of 
the  kind  may  have  upon  the  property  afEected  by  it  or  upon  the  liability  of  a 
party  for  its  breach,  it  does  not  seem  to  have  the  effect  of  invalidating  an  adop- 
tion made  in  spite  of  it,  for  it  cannot  affect  the  status  of  the  boy  adopted  who  is 
not  a  party  to  it. 

Oan  a  father  restrict  a  son's  capacity  to  adopt  ?— It  is  settled  by  the 

Privy  Council  that  by  an  agreement  of  the  above  description,  a  father  cannot 
bind  his  son,  who  was  then  in  existence,  not  to  adopt,  or  legally  stipulate  that 
if  he  should  adopt,  the  son  so  adopted  should  not  inherit.  The  parties  in  that 
case,  however,  were  governed  by  the  Mitakshard  according  to  which,  the  son 
was  co-heir  of  his  father  with  respect  to  the  estate  which  was  ancestral.  In 
the  Bengal  school  the  law  may  be  different  because  a  father  possesses  an  absolute 
right  in  the  ancestral  estate.  In  construing  a  Will,  the  Supreme  Court  of  Calcutta 
made  the  following  observation,^ — "  It  was  objected  by  the  Cowar's  Counsel  that 
his  father  had  no  power  to  postpone  his  right  of  adoption  to  the  age  of  eighteen; 
but  the  answer  to  this  is,  that  though  he  may  have  no  power  to  limit  his  son's 
general  rights  of  adoption,  he  may  certainly  limit  the  right  to  adopt  with 
reference  to  the  estate  and  property  which  his  son  takes  as  his  heir."  It  should 
be  observed  that  although  a  father  may  morally  enforce  his  son  to  comply 
with  his  directions  concerning  adoption,  by  a  valid  gift  over  of  his  property 
in  the  event  of  the  son's  non-compliance  with  his  directions,  he  can  by  no 
means  invalidate  an  adoption  by  his  son  who  is  otherwise  competent  to  adopt. 

Wife's  assent  to  an  adoption  by  the  husband.— With  respect  to     ) 

relative  rights  of  husband  and  wife  to  adopt  a  son,  Nanda  Pandita  lays  dc     i 

>  9  B.  L.  E.;897,  40^';  18  W.  R.,  869. 

*  Bajender  Dntt  v.  Shamchand  Hitter,  I.  L.  B.,  6  Cal.,  106. 

*  Banee  Hurrosoondery  v,  Cowar  Kiatouauth  Boy,  1  Foulton,  393,  394. 
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that  a  woman  cannot  adopt  except  with  the  assent  of  her  living  husband  which 
is  requisite  for  constituting  the  boy  adopted  by  the  wife,  his  son  ;  and  then  goes 
on  to  consider  whether  the  assent  of  the  wife  is  necessary  for  an  adoption  by 
the  husband.  He  observes  :* — "  Should  it  be  urged  that  if  that  be  the  case 
then  the  assent  of  the  wife  would  be  requisite  for  the  husband  also,  by  reason 
of  the  purpose  (of  the  assent)  being  the  same  ;  the  answer  is,  that  it  is  not 
maintainable,  for  in  consequence  of  the  superiority  of  the  husband,  by  his 
acceptance  alone,  the  adopted  becomes  the  son  of  the  wife  also,  in  the  same  manner 
as  she  acquires  a  right  to' any  other  thing  accepted  by  the  husband."  Thus, 
it  is^  clear  that  the  assent  of  the  wife  is  not  requisite  for  the  validity  of  an 
adoption  made  by  the  husband  alone.  Although  Nanda  Pandita  appears  to 
intimate  that  a  boy  so  adopted  becomes  also  a  son  to  the  wife,  yet  it  must 
not  be  supposed  that  a  son  adopted  without  the  concurrence,  or  against  the  will, 
of  the  wife  acquires  all  the  rights  of  a  son  to  her.  For,  a  son  of  the  husband 
by  another  wife  is  also  declared  to  become  a  son  to  a  woman  ;^  hence  although 
such  a  son  like  a  co- wife's  son,  may  confer  spiritual  benefits  on  her,  he  cannot 
confer  such  benefits  on  her  ancestors.  In  order  that  the  affiliation  may  be 
complete,  it  appears  to  be  necessary  that  the  wife  also  should  join  in  adopting 
a  son.  Nanda  Pandita  appears  to  intimate  the  same  view  in  the  following 
passage,^ — "  The  forefathers  of  the  mother  that  accepts  in  adoption,  only,  are 
also  the  maternal  grandsires  of  sons  given  and  the  rest."  If  the  husband  alone 
or  with  one  wife,  adopts  a  son,  then  his  wife  or  another  wife  respectively  not 
joining  the  husband  in  the  act  of  adoption,  cannot  be  called  the  mother  that 
accepts  in  adoption  (  ^fil«|^€t  ^  TrifT  )• 

>  Dattaka-Mimans^  1)  22  ;  Sntherland's  rendering  is  liable  to  be  misconstmed. 
»  Dat.-Mim.,  2,  69-70 ;  Dat.-Chand.,  1,  25-26;  Viramitrodaya,  p.  116. 
•  Dat.-Mim.,  6,  50. 


LECTURE  VI. 
CAPACITY  OF  FEMALES  TO  ADOPT. 

General  obseryations  on  woman's  capacity  to  adopt — Rishi  texts  on  their  capacity— commen- 
tators on  the  same—YiUihaspati  Misra— Nanda  Pandita— The  Dattaka-Chandrika— 
Jagannfitha— Mitra  Misra— Nilakantha— The  Dattaka-Darpana— The  Dattaka-Didhiti— 
Summary  of  the  different  yiews — ^In  what  character  does  a  woman  adopt  ?— Adoption 
by  unmarried  females— Adoption  competent  to  married  women  and  widows — Different 
Schools  on  the  condition  for  Women's  capacity  for  adoption — Mithila  School— Bengal 
School — Benares  School — Madras,  Bombay  and  Panjab  Schools — Adoption  without  autho- 
rity peculiar  to  Bombay  and  to  the  Jainas — Modern  view  of  women's  capacity  to  adopt— 
Bengal  School,  husband's  assent  is  regarded  as  power — Conditional  authority  by  hnsbahd 
having  an  existing  son — Restrictions  imposed  by  husband — Power  to  be  tfarenoised  with 
consent  of  others — Void  authority — Authority  strictly  construed — Authority  admits  of  a 
liberal  construction — Authority  how  given — Revocation  of  authority — Suspension  of 
authority — Invalidity  of  adoption  then  made — Revival  of  authority — Power  given  when 
there  are  two  or  more  wives — Widow  not  bound  to  adopt — Adoption  by  a  widow,  not  a  free 
agent,  or  minor — No  limit  of  time  for  adoption  by  widow — Unchastity  or  remarriage  of 
widow — Mitilkshard  School  on  adoption  by  widow  with  husband's  authority — ^Benares  Snb- 
school — Adoption  with  kinsmen's  assent  in  Madras,  Bombay,  and  the  Punjab— Consent 
of  members  of  joint  family — Whose  consent  when  husband  separate  ? — Effect  of  improper 
motive — Assent  implies  conscious  exercise  of  discretion — Effect  of  husband's  prohibition 
express  or  implied — Competition  between  mother-in-law  and  daiughter-in-law — Bombky 
School  and  adoption  without  any  authority. 

Woman's  capacity  to  adopt.— Capacity  of  a  female  to  adopt  a  son  ap- 
pears to  be  inconsistent  with  the  position  assigned  to  women  by  ancient  law. 
Women,  according  to  early  law,  could  not  become  sui  juris  in  any  period  of  their 
life,  being  placed  under  the  power  of  some  one  or  other  of  their  male  relations. 
They  could  doubtless  be  mothers  of  children  in  any  stage  of  their  life,  but 
these  belonged  to  the  persons  under  whose  power  theii*  mothers  were  placed. 
Thus  the  Kdnina  son  brought  forth  by  an  unmarried  woman  became  the  son 
of  her  father;  the  Gddhaja  or  the  son  secretly  produced  by  a  woman  belonged 
to  her  husband,  and  the  Paunarbhava  child  or  one  born  of  a  twice-married 
woman  belonged  to  her  second  husband.  Women  not  being  entitled  to  indepen- 
dence, were  placed  under  the  control  of  men,  and  were  not  competent  to  exercise 
patria  potestas  over  their  own  children,  who  passed  under  the  power  of  the  p  '• 
sons  who  held  the  patria  potesta^  over  their  mothers.  Women  who,  according  ' 
ancient  law,  belonged  to  one  family  or  another,  could  not  themselves  be  found(  s 
of  new  families :  hence  a  woman  is  said  to  be  the  beginning  and  end  of  1^  ^^ 
family. 
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The  capacity  to  adopt  is  intimately  connected  with  the  capacity  to  hold 
property,  and  adoption  consisting  in  the  transfer  of  dominion  over  a  child,  ap- 
pears to  have  been  incompetent  to  a  person  incapable  of  holding  property. 
Bat  women  were  not  entitled,  according  to  ancient  law,  to  acquire  and  hold  any 
property  for  themselves,  for  they  themselves  were  something  like  property  be- 
longing to  the  person  under  whose  power  they  happened  to  be  ;  a  son  adopted, 
like  anything  acquired,  by  them  would  at  once  belong  to  that  person.  Women 
were  also,  according  to  the  same  principle,  excluded  from  inheritance. 

In  course  of  time,  however,  the  position  of  women  was  improved :  the 
Hindu  lawgivers  recognized  to  a  limited  extent  their  right  to  hold  property 
acquired  by  gift  from  their  relations,  as  well  as  their  right  to  inherit  from  their 
husband,  father,  mother,  son  and  son's  son.  The  Mitakshari  seems  to  confer 
higher  rights  on  women,  by  maintaining  that  stridkanam  or  woman's  property 
has  no  technical  meaning,  ^  and  that  a  woman  may  hold  and  acquire  property 
in  all  the  modes  of  acquisition  without  any  distinction.  According  to  that  school 
even  property  inherited  by  a  woman  becomes  her  stridkanam,*  The  author 
of  the  Dayabhaga,  however,  whilst  he  recognises  the  heritable  right  of  the 
females  even  to  the  undivided  shares  of  male  members  of  joint  families,  imposes 
restrictions  and  limitations  upon  the  estate  taken  by  them  in  property  inherited 
from  males,  sa  that  such  property  cannot  come  under  the  category  of  woman's 
property.  And  the  Dayabhdga  rules  are  on  the  whole  beneficial  to  women,  but 
they  have  been  extended  to  cases  governed  by  the  Mitakshara,  according  to 
which  the  female  heirs  may  inherit  only  in  the  exceptional  circumstance  of  the 
deceased  male  proprietor,  not  having  been  a  member  of  a  joiut  family,  or  having 
no  male  co-heir.  Under  the  Dayabhaga  women  are  permitted  to  enjoy  special 
privileges  which  are  counterbalanced  by  the  disabilities  of  female  heirs  with 
respect  to  inherited  property,  introduced  by  the  founder  of  the  Bengal  School 
for  the  benefit  of  the  nearest  male  relations  who,  according  to  the  Mitakshara, 
exclude  the  female  heirs,  but  whom  the  Dayabhaga  postpones  to  the  females  in  the 
order  ol  succession.  The  position  of  women  under  the  Mitakshara  has  thus 
become  worse,  as  they  have  been  subjected  to  the  disabilities  of  the  Bengal 
School,  tBough  not  entitled  to  the  privileges  conferred  on  women  by  that 
School.  But,  however  that  may  be,  it  is  now  admitted  on  all  hands,  that  women 
Baay  hold  and  deal  with  property  independently  of  their  husband ;  and  if  adop- 
tion be  regarded  as  the  appointment  of  an  heir,  there  is  no  reason  why  they 
should  be  debarred  from  affiliating  a  son. 

The  creation  of  ai'tificial  relationship  amongst  the  modern  Hindus  is  due, 
>  a  great  extent,  to  the  influence  of  females ;  for,  though  possessed  of  male 
^ue  they  are  found  anxious  to  have  such  nominal  sons  as  the  Bhiksha-putra, 

•  Mitakahara,  2,  11,  3.  »  Ibid,  2,  11,  2  and  30. 
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the  Dharma-putra  and  so  forth.  The  secular  motive  for  adoptioil  operates 
strongly  on  the  mind  of  Hindu  females  whose  helpless  situation  if  they  are 
destitute  of  natural  guardians,  renders  it  necessary  for  them  to  have  some  one 
for  the  protection  of  themselves  and  their  interests  j  and  if  adoption  be  compe- 
tent to  them,  it  would  secure  a  protector  and  heir,  on  whom  they  might  lavish 
the  family  afEection  which  is  so  strong  amongst  Hindus  and  especially  among 
their  females. 

As  regards  the  principle  of  spiritual  benefit  derived  from  male  issue,  it  is 
applicable  as  well  to  females  as  to  males,  for  women  also  have  a  soul  to  save. 
The  offering  of  funeral  oblations  of  food  and  libations  of  water,  and  the 
performance  of  ezequial  rites,  for  which  a  son  is  desired,  are  equally  necessary 
for  deceased  females,  and  the  ceremonies  are  actually  performed  for  the  benefit 
of  their  soul.  But  if  sons  were  considered  necessary  for  the  spiritual  benefit  of 
women,  it  would  follow  that  they  need  not  adopt  a  son  when  they  may  have 
a  son  of  their  body,  and  widows  might  choose  to  marry  a  second  husband  for 
that  purpose.  The  rishis,  however,  recommend  single-husbandedness  to  women, 
-land  anticipating  the  objection  against  that  doctrine  in  cases  of  sonless  widows, 
based  upon  the  necessity  of  sons  for  spiritual  benefits,  they  obviate  it  by  declar- 
ing thai  widows  leading  a  chaste  life  and  practising  austerities,  ascend  to  heaven 
'though  destitute  of  male  issue^  in  the  same  way  as  life-long  students  who 
observe  celebacy.  The  appointment  of  a  sonless  widow  to  raise  issue  or  her 
re-marriage,  which  could  be  supported  by  the  doctrine  of  necessity  of  a  son  for 
spiritual  purposes,  are  accordingly  censured  and  disapproved  by  the  sages,  and 
are  prohibited  by  the  Aditya-purana.  In  fact,  the  idea  of  a  womcpi  having  a 
son  independently  of  her  first  husband  is  condemned :  and  the  approved  opinion 
is,  that  a  woman  must  not  think  of  having  a  son  of  her  own,  exclusively  of 
her  first  husband.  But  it  should  be  observed  that  the  relation  between  a  mother 
.  and  a  real  son  is  a  natural  one,  and  as  the  law  cannot  override  nature,  and 
women  are  not  now  dependent  in  the  manner  contemplated  by  early  law,  they 
may  have  sons  of  their  body  though  not  through  their  husband.  Whether  or  not 
the  law  will  recognize  the  natural  relationship,  considering  t])^  Hindu  law  does 
not  permit  a  woman  to  have  a  son  except  through  her  husband,  is  a  question, 
which  is  beset  with  some  difficulty.  But,  however  that  may  be,  an  adoption  by 
a  woman,  in  whom  the  religious  motive  is  stronger  than  in  the  other  sex,  is  not 
open  to  any  objection ;  and  the  Kritrima  form  of  adoption,  prevalent  in  MithilS) 
shows  that  Hindu  law  and  usage  are  not  against  adoption  by  women. 

Although  the  Dattaka  and  the  Kritrima  son  occupy  the  same  position  acco: 
-  ing  to  the  Hindu  law  as  contained  in  the  Sanskrit  werks  of  admitted  authority,  ye 
the  law  as  to  their  rights  has  developed  in  diverse  ways  in  our  courts  of  justic 

1  Mana  V,  150-162. 
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According  to  Hindu  law,  their  mode  of  affiliation,  only,  is  different,  but  after 
affiliation  both  of  them  occupy  the  same  position.^  The  Dattaka  son  has, 
however,  become  a  favonrite  of  the  law,  and  is  considered  to  possess  all  the 
rights  and  privileges  of  a  real  legitimate  son,  whereas  a  Kritrima  son  is  held 
to  retain  his  position  in  the  fttmily  of  his  birth,  and  to  be  affiliated  only  to  th# 
adoptive  father  or  mother  for  the  purpose  of  inheritance.  It  is,  therefore,  sup- 
posed that  a  son  cannot  be  adopted  in  the  Dattaka  form,  under  circumstances 
in  which  he  cannot  be  entitled  to  all  the  rights  that  are  now  accorded  to  him. 
Agreeably  to  this  notion,  adoptions  in  the  Dattaka  form  by  women  are  declared 
invalid,  by  reason  of  there  being  no  authority  of  their  husband,  or  for  some 
other  canse^  although  there  is  no  reason  why  such  adoptions  should  not  stand 
good,  so  far  as  the  adoptive  mothers  are  concerned.  It  should  be  borne  in  mind 
that  adoption  in  ancient  law  took  the  place  of  testamentary  disposition,  and  a 
son  adopted  by  a  woman  is,  according  to  that  principle,  entitled  to  inherit  the 
property  of  his  adoptive  mother,  although  for  some  reason  or  other  he  may  not 
be  considered  to  be  affiliated  to  the  woman's  husband. 

• 

On  the  other  hand,  the  Hindu  lawgivers  appear  to  bo  so  unfavourable  to 
women's  rights,  that  it  has  been  considered  difficult  to  raise  any  presumption 
in  favour  of  their  capacity  in  any  particular  matter,  from  the  silencp  of  the 
lawgivers  on  that  point.  The  general  principle  followed  with  respect  to  th% 
females,  is,  that  no  right  can  be  claimed  by  them  unless  it  be  supported  by  ex- 
press authority.  Accordingly  the  law  of  adoption  has  been  construed  most 
strictly  against  women's  capacity  to  adopt,  although  the  commentaries  are  sus- 
ceptible of  a  liberal  construction,  regard  being  had  to  the  ordinary  rules  of 
interpretation. 

Riahi-texts  on  the  capacity  of  women  to  adopt.— Although  the  capacity 

of  women  to  give  away  their  son  in  adoption  is  admitted  by  all  the  sages  who 
have  given  a  description  of  the  Dattaka  son,  yet  all  of  them,  excepting  Yasish- 
tha  and  Baudhayana,  are  silent  as  to  the  power  of  a  woman  to  adopt  a  son. 
The  following  passages  of  the  Codes  are  relied  upon  by  the  commentators  while 
discussing  the  (JH^tion  of  women's  capacity  to  adopt : — 

A  text  of  Atri  and  another  attributed  to  Mann,  already  referred  to*,  lay 

down  a  rtfle  which,  so  far  as  regards  the  present  purpose,  may  literally  be 

stated  in  these  words :    "  By  one  sonless  alone  should  a  substitute  of  son  be 

ihade."   It  should  be  observed  here  that  the  term  "  by  one  sonless  "  in  the  text  of 

Atri  and  of  Manu,  is  in  the  masculine  gender ;  hence  literally  the  duty  of  adoption 

3  predicated  of  males  only ;  but  it  may  be  applied  to  females  also,  according  to 

ihe  ordinary  rule  of  interpretation  of  law,  that  in  the  absence  of  anything  con* 

Tary  to  the  context  or  subject,  a  word  in  the  masculine  gender  includes  femsfiefi. 

»  See  Lecture  V,  p.  168. 
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With  respect  to  woman's  capacity  to  adopt,  Vasishtha^  and  Baudha- 
yana*  ordain, — "Man  formed  of  virile  seed  and  uterine  blood  is  an  effect 
whereof  the  mother  and  the  father  are  the  cause  ;  the  mother  and  the  f&ther, 
(therefore),  have  the  power  to  give,  to  sell,  and  to  abandon  him  :  but  an  only  son 
should  (or  shall),  certainly  neither  be  given  nor  tRken ;  since  he  is  for  conti- 
nuation of  the  lineage  of  the  ancestors;  a  woman  should  (or  shall)  neither 
give  nor  accept  a  son  except  with  the  husband's  assent." 

Women's  lifelong  state  of  pupilage  is  declared^  by  Yajnavalkya,  thus, — 
"  There  cannot  be  independence  of  a  woman  in  any  stage  of  her  life :  let  the 
father  protect  her  when  unmarried ;  the  liusband,  when  married  ;  the  sons,  in 
the  old  age ;  in  their  default  let  their  kinsmen  protect  her."  So  Manu  or- 
^dsins^ — "  A  woman  is  not  fit  for  independence :  her  ^father  protects  her  in 
.lida  maiden  state;  her  husband  protects  her  in  youth  ;  her  sons  protect  her  in 
a^a" 

With  respect  to  brothers  and  co- wives  Manu  ordains^, — "If  one  among 
uterine  brothers  get  a  son,  Manu  pronounces  that  all  of  th^m  become  fathers 
of  son  by  means  of  that  son :  if,  among  all  the  wives  of  the  same  husband,  one 
brings  forth  a  son,  Manu  has  declared  them  all  to  be  mothers  of  son,  by  means 
of  that  son."  So  Vrihaspati  says^ — "  If  there  are  several  brothers,  the  sons 
of  one  man,  by  the  same  mother ;  on  a  son  being  born  to  one  even  of  them,  all 
of  them  are  ^leclared  to  become  fathers  of  son ;  the  same  rule  is  also  ordained 
in  respect  of  many  wives  of  the  same  person ;  for  if  any  one  of  iiiem  brings 
forth  a  son,  he  will  oKer  pindas  to  all." 

Commentators  on  the  same.— The  above  text  of  Yasishtha  and  Baudhi- 
yana  is  the  only  express  authority  on  the  subject  of  woman's  power  to  adopt. 
These  sages,  having  premised  the  equal  capacity  of  both  parents  to  give  their 
child,  goes  on  to  restrict  the  mother's  right  by  saying  that  "  a  woman  shall 
(or  should)  neither  give  nor  accept  a  son  except  with  the  assent  of  her  hus- 
band." So  far  as  the  acceptance  of  a  son  is  concerned,  this  passage  has  received 
a  variety  of  interpretation  from  different  commentators.  These  interpretations 
have  given  rise  to  the  different  doctrines  that  have  been  adopted  in  the  several 
schools,  in  respect  of  a  woman's  power  to  adopt.  It  is  necessary  and  interesting 
to  go  through  the  arguments  by  which  the  commentators  deduce  their  respec- 
tive conclusions ;  since  these  will  enable  you  to  understand  the  character  in 
which   a  woman  adopts.     It  should  be  observed   in  this  connection  that  as 

1  VasiBlitha,  XV,  1-5  ;  Sacred  Books  of  the  East,  Vol.  XIV,  p.  76. 

■  Bandhayana-Parisiahta,  2-6  j  See  Sacred  Books  of  the  East,  Vol.  XIV,  p.  334. 

■  Tajnavalkya,  i,  85. 

4  Mann  IX,  8 ;  see  also  V,  148. 

•  Mann,  IX,  182-183. 

*  Cited  in  Dattaka  Chandrika,  1,  20  &  23 ;  Dattaka-Mfmans^,  2,  71. 
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TCgardfl  busband^s  assent  to  wife's  gift  of  a  son,  the  commentators  agree  in 
following  the  maxim^, — "  Assent  is  presumed  from  the  absence  of  express  prohi- 
bition.* 

V&Chaspati  Misra  in  his  Yivada-Chintamani^  respected  as  authoritative 
in  the  Mithila  School  maintains  that  a  woman  has  no  power  to  adopt  a  son  even 
with  the  assent  of  her  husband,  because  she  is  incapable  of  performing  the  reli- 
gious ceremony  of  adoption  ;  and  explains  Vasishtha's  text  permitting  a  woman 
to  adopt  with  her  husband's  assent,  as  intending  that  she  may  be  allowed  by 
her  husband  to  associate  with  him  in  the  act  of  adopting  a  son.  He  argues 
that  if  the  text  of  Yasishtha  were  taken  to  empower  a  woman  to  adopt,  it 
would  be  contradictory  to  the  rule  prohibiting  a  woman  to  recite  Vedik  passages 
and  to  perform  the  Homa  ceremony,  both  of  which  form  part  of  the  rituoi  ot 
adoption ;  and  on  the  very  same  ground  he  holds  that  an  adoption  is  not  compe- 
tent to  a  Sudra. 

Nanda  Pandita  appears  to  agree  with  him  so  far  as  to  maintalu  that 
women,  as  a  genera!  rule,  have  no  power  of  adoption,  for  whilst  explaining 
the  term  "  by  a  man  destitute  of  male  issue,"  (^T^)  in  the  text  of  Atri,  he 
observes*, — "from  the  masculine  gender  being  here  used  it  follows  that  a 
woman  is  incompetent  to  adopt " ;  and  cites  the  text  of  Vasishtha  in  support  of 
that  explanation.  But  he  is  of  opinion  that  Yasishtha's  text  contains  an  excep- 
tional rule  which  empowers  a  woman  in  coverture  to-  adopt  with  the  assent  of 
her  husband  i  though  it  indicates  the  incompetency  of  a  widow,  as  in  her  oase 
the  husband's  assent  is  impossible.  He  discards  the  guardianship  theory,  which 
attributes  the  necessity  of  husband's  assent  to  woman's  condition  of  pupilage, 
and  which  supports  the  competency  of  widows  to  adopt  with  the  assent  of* 
kinsmen  declared  in  the  text  of  Ya jnavalkya  to  be  protectors  of  widows  in  default 
of  their  sons,  and  maintains  that  the  assent  of  the  husband  is  requisite  for  a 
woman  whose  husband  is  living  and  is  her  guardian  according  to  both  Manu 
and  Yajnavalkya.  He  asserts  that  a  woman  cannot  adopt  a  son  to  herself 
alone,  and  that  the  purpose  of  the  husband's  assent  being,  that  the  son  taken  by 
her  may,  by  means  of  her  acceptance,  become  a  son  adopted  to  the  husband, 
this  purpose  cannot  be  served  by  substituting  the  assent  of  kinsmen,  for  that 
of  the  husband,  if  you  take  the  word  husband  as  illustrative  and  intending  a 
woman's  guardian  for  the  time  being. 

The  contradiction  apprehended  by  Yachaspati  Misra  on  the  ground  of  wo- 
man's incapacity  for  performing  the  religious  rites  of  adoption,  is  removed  by 
him  with  the  argument  that  their  competency  to  adopt  being  clearly  deducible 
from  Yasishtha's  text,  a  dispensation  with  some  parts  of  the  religious  rites  must 
he  admitted  on  the  authority   of  the  rule  that, — "In  cases  of  women  and 

^  Dattaka-Chandrikd,  1,  32.  »  Pp.  74-75.  «  Dattaka-Miminsi,  1,  15. 
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Sudras,  religions  ceremonies  are  to  be  performed  withonfc  reciting  the  Vedik 
prayers." 

Referring  to  Mann's  texts  declaring  that  all  the  brothers,  and  all  the  wiyes 
of  the  same  man,  become  fathers  and  mothers  respectiyely,  of  male  issne,  if  a  son 
be  born  to  one  of  them, — ^Nanda  Pandita  maintains^  that  the  mle  relating  to 
brothers  does  not  intend  to  constitute  a  fraternal  nephew,  a  son  to  his  undes 
without  adoption  which  is  necessary  to  invest  him  with  the  status  of  a  son. 
But  the  rule  with  respect  to  the  co- wives,  is  held  by  him  to  be,  of  a  different 

character® ;  a  son  begotten  by  the  husband  on  a  wife,  becomes  by  operation  of 

* 

law  a  secondary  son  to  his  other  wives ;  hence  adoption  is  superfluous,  and 
the  latter  are  debarred  from  adopting  another  son,  when  a  begotten  son  of  their 
husband  exists.  It  should  be  observed  that  it  follows  by  implication  that  a 
woman  may  adopt  a  son  with  her  husband's  assent  though  he  may  have  a  sub- 
sidiary son  adopted  by  him  with  another  wife. 

The  Dattaka-Ohandriki — whilst  explaining  the  text  of  Atri  says,^  that 
the  masculine  gender  in  the  term  (a-puttrena)  "  by  one  sonless,"  is  not  to  be 
understood  as  an  essential  part  of  the  rule  and  denying  woman's  capacity  io 
adopt ;  for,  according  to  Yasishtha  a  woman  is  competent  to  take  a  son  with  the 
assent  of  her  husband.  Further  on,  the  author  referring  to  Manu's  texts 
relating  to  brothers  and  co- wives  observes*  that  although  a  fraternal  nephew 
must  be  adopted  in  order  to  become  a  son  to  his  uncle,  the  same  construction 
cannot  be  put  upon  the  passage  relating  to  co- wives  one  of  whom  has  brought 
forth  a  son ;  for  a  woman  can  only  adopt  a  son  to  her  husband,  and  cannot  have 
a  lineage  different  from  that  of  her  husband ;  she  cannot  therefore  affiliate  a 
son  when  her  husband  has  a  begotten  son  by  another  wife,  who  will  preserve 
her  lineage  and  confer  spiritual  benefits  on  her.  Thus  there  being  material 
difference  between  the  case  of  brothers  and  that  of  co- wives,  the  interpretation 
of  thg  two  rules  though  couched  in  similar  language  must  be  different.  Regard 
being  had  to  the  entire  argument,  the  existence  of  a  son  begotten  by  the  hus- 
band on  one  wife,  precludes  her  co-wif e  from  adopting  a  son ;  but  for  spiri- 
tual purposes  a  woman  appears  to  be  competent  with  the  husband's  assent  to 
adopt  a  son  notwithstanding  the  existence  of  a  son  adopted  by  the  husband  with 
another  wife.  With  respect  to  the  husband's  assent,  it  is  laid  down  in  this 
treatise,  that  it  may  be  presumed  from  the  absence  of  express  prohibition,  as 
regards  the  wife's  power  of  giving  a  son  in  adoption.^  But  whether  the  same 
presumption  should  apply  to  her  acceptance  of  a  son,  the  author  is  silent ;  the 
expression  "husband's  assent,"  however,  is  grammatically  connected  i  th 
both  gift  and  acceptance  in  the  same  manner, — "  Let  not  a  woman  givr  or 
accept  a  son  without  the  husband's  assent." 

»  Dat.  Mim,  2,  29-68.  »  Dat.  Mim.,  2,  69-71. 

•  Dattaka-Chandrika,  1,  7.  *  Dat.  Chand.,  1,  23-2-1..  »  Dat.  Ohand.,  1,    I. 


COMMGMTATOBS.  223 

JAgfann&thft,  on  reference  to  the  above  clause  of  Vasishtha's  text,  says,^ 
"  If  a  son  be  accepted  by  a  wife  without  the  assent  of  her  husband,  her  property 
m  that  child  is  yalid,  but  not  his  performance  of  filial  duties :  he  can  neither 
possess  the  heritage,  nor  perform  the  srdddha  or  the  like  ceremony,  for  it  is 
shown  that  the  adoption  of  a  son  is  the  act  of  the  man ;  in  no  Code  of  law  is  it 
found  that  adoption  can  be  the  act  of  the  woman."  In  order  to  understand  what 
he  means  by  '*  property  in  that  child, "  you  should  bear  in  mind  that  slavery  was 
not  abolished  when  the  author  compiled  the  Digest. 

Hitra  Miarft  in  his  Yiramitrodaya  maintains'  that  a  widow  is  not  pre- 
cluded from  adopting  a  son,  if  her  husband  died  without  giving  his  sanction  ; 
an  adoption  of  a  son  being  conducive  to  the  spiritual  benefit  of  the  husband, 
his  assent  may  be  presumed.  Such  a  view,  however,  may  be  open  to  the  objeotjon 
that  Vasishtha's  text  would  in  that  case  be  quite  unmeaning.  But  the  author 
obviates  it  by  saying  that  the  text  intends  to  prohibit  adoption  by  a  woman 
whose  husband  is  incapable  of  giving  assent  by  reason  of  his  being  Mumukshu 
or  desirous  of  liberation,  or  by  reason  of  his  having  a  son  by  another  wife ;  and 
in  support  of  this  position  he  cites  Manu*s  text  relating  to  co- wives,  and  puts  the 
same  interpretation  on  it,  as  we  find  in  the  Dattaka-Mimdnsd  and  the  Dattaka- 
Chandriki.  He  says, — "  The  purpose  for  which  a  son  is  desired,  namely,  th^ 
performance  of  Sraddha  and  the  like,  being  served  by  the  son  of  a  co-wife, 
no  son  need  be  adopted  by  such  a  woman  without  the  assent  of  her  husband." 

The  author,  however,  goes  on  to  observe, — "  But  in  reality,  the  meaning 
of  the  part, — "except  with  the  assent  of  her  husband" — is,  that  while  the 
hosband  is  alive,  a  son  shall  not  be  adopted  by  the  wife  without  the  assent  of 
the  husband ;  but  when  the  husband  is  dead,  the  assent  of  those  only  is*  neces- 
sary, on  whom  she  is  dependent.  Tn  this  view,  the  object  of  the  prohibition 
becomes  reasonable,  therefore,  though  the  husband  died  without  giving  permission 
to  adopt,  yet  an  adoption  by  the  widow  would  not  be  invalid."  He  takes  the 
word  "  husband  "  as  illustrative,  and  intending  the  legal  guardian  of  a  woman. 

Nllakantha.. — A  somewhat  similar  view  is  taken  by  Nilakantha  in  his 
Vyavahara  Mayukha^ ;  he  afElrms  that  the  husband's  permission  is  intended  to 
be  necessary  only  for  a  woman  whose  husband  is  alive,  but  a  widow  may  even 
without  it  adopt  with  the  assent  of  the  f^ither,  or  in  his  default  with  that  of 
the  kinsmen ;  and  in  support  of  this  conclusion  he  cites  the  text  of  Y4j  naval- 
kya  relating  to  women's  dependence  and  guardianship. 

The  Dattaka-Darpana. — The  author  of  the  Dattaka-Darpana  maintains,^ 
u    u  the  authority  of  Manu's  text  regarding  the  dependence  and  guardianship 

Golebrooke*B  Digest,  Y,  lY,  YlII,  273 ;  Madras  Edition,  Yol.  II,  p.  388. 
(  Yiramitrodaya,  pp.  116-119. 
'  Mandalik's  Yyavahira-Mayukha,  p.  67. 
^  Pandit  Bharatchandra  Siromani's  Dattaka-Siromani,  page  82. 
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of  women,  that  a  woman  whose  husband  is  living  is  dependent  on  him,  and 
therefore  incompetent  to  adopt  independently  of  him ;  but  women  who  have 
neither  father,  husband  nor  son,  are  independent  and  entitled  to  accept  or  give 
without  any  restriction :  it  should,  however,  be  understood  that  a  widow  may, 
of  her  own  accord,  adopt,  if  her  husband  was  separated  from  his  co-heirs.  The 
reason  for  this  restriction  appears  to  be  that  under  that  circumstance,  the 
husband's  estate  devolves  on  her  according  to  the  Mitdk@hara,  and  she  is  practi- 
cally independent  of  her  husband's  kinsmen. 

The  Dattaka-Dldhiti  maintains  amongst  others,  that  a  widow-  is  also 
competent  to  adopt  if  her  husband  directed  her  to  adopt  a  son*  He  holds 
that  tbe  husband's  assent  signified  in  his  lifetime  may  be  eSectual  after  his 
death  so  as  to  enable  his  widow  to  affiliate. 

Summary  of  the  different  views  of  commentators.— The  drfferent  views 

entertained  by  the  commentators  that  have  dealt  with  the  subject  of  woman's 
capacity  to  adopt,  fall  within  what  are  set  forth  in  one  or  other  of  the  works 
cited  above.  The  different  opinions  expressed  in  them,  and  representing  the 
various  doctrines  prevalent  on  the  subject  may  be  summarized  thus : — 

1st.  A  woman  is  absolutely  incompetent  to  adopt  a  son ;  she  may  only 
associate  with  her  husband  when  he  adopts. 

2nd.  A  woman  is  competent  to  adopt  with  her  husband's  assent,  only  when 
he  is  living. 

3rd.  A  widow  also  can  adopt  with  her  deceased  husband's  assent  given 
before  his  death. 

4)th.  A  widow  can  adopt  with  the  assent  of  her  deceai^ed  husband's  kins- 
men. 

5th.  A  widow  can  adopt  without  the  assent  of  her  husband  or  of  hiB  kins- 
men, when  her  husband  was  separate. 

In  what  character  does  a  woman  adopt,  when  adoption  is  competent 

to  her  ?  Owing  to  the  diversity  of  the  opinions  entertained  by  different  authors 
and  to  the  inconsistency  of  the  doctrines  adopted  by  some  Schools,  it  has  become 
somewhat  difficult  to  determine  the  character  in  which  an  adoption  is  made  bj 
a  woman  when  she  is  permitted  to  do  so.  The  question  that  arises  for  consi- 
deration is.  Does  a  woman  adopt  merely  as  the  delegate  or  representative  of  her 
husband,  she  being  as  it  were  the  agent  or  instrument  through  which  the  hos- 
band  acts ;  or,  does  a  woman  adopt  in  ber  own  right,  but  require  the  assent  of 
her  husband  or  of  his  kinsmen  after  his  d6ath,  in  consequence  of  her  want  of 
legal  discretion,  which  is  deducible  from  the  lifelong  status  of  pupilage  )t 
tutelage  assigned  to  her  by  the  Hindu  law  ?  Upon  a  review  of  all  that  has  l  n 
said  by  the  Sanskrit  commentators  whilst  discussing  woman's  capacity  to  ad  t> 
the  balance  of  authorities  appears  to  be  in  favour  of  the  latter  altemat  e. 
Those  that  maintain  widow's  competency  to  adopt  with  the  assent  of  her  I   5- 
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band's  kinsmen,  rest  the  doctrine  on  the  theory  of  women's  dependence  and 
guardianship  as  provided  by  Mann  and  Y&jnayaJkya.  True  it  is  that  a  woman 
is  declared  by  the  commentators  to  be  incompetent  to  adopt,  if  her  husband  has 
a  begotten  son  by  another  wife ;  but  that  role  is  deduced  from  the  special  text 
of  Mann,  relating  to  oo-wives,  according  to  which  the  spiritual  purposes  of  all 
of  them  are  served  by  that  son, — and  from  the  incapacity  of  the  husband  for 
giving  his  assent,  but  not  from  any  supposed  general  incompetency  of  women  to 
adopt.  Those  authors  also,  that  put  a  strict  construction  upon  the  expression 
^'husband's  assent"  in  Vasishtha's  text,  and  refuse  to  take  it  as  illustrative, 
rest  their  doctrine  not  upon  absolute  incapacity,  but  upon  the  selfsame  principle 
of  want  of  independence  in  women,  with  this  difference  that  they  contend  that, 
for  the  purpose  of  having  a  son  by  adoption,  the  legal  discretion  which  a  woman 
wants  can  be  supplied  by  the  auctoritna  of  her  husband  alone.  It  may,  doubt- 
less, be  urged  that  when  the  sanction  of  the  husband  is  absolutely  requisite  for 
an  adoption  by  a  woman,  does  it  not  follow  that  it  is  the  act  of  the  husband  and 
not  of  the  wife  ?  There  cannot  be  any  doubt  that  it  is  practically  so,  but  yet 
it  may  be  of  a  different  character  in  theory,  and  attended  with  consequences 
that  are  not  otherwise  possible.  The  legal  guardian  of  a  minor  may,  for  several 
purposes,  supply  by  his  auctoritas  the  discretion  which  a  minor  wants ;  for  in- 
stance, a  minor  may,  according  to  some  systems  of  law,  contract  a  marriage  with 
the  consent  of  his  legal  guardian.  A  Hindu  female's  status  resembles  that  of  a 
minor :  she  is,  in  the  eye  of  Hindu  law,  a  lifelong  minor.  You  cannot,  however, 
expect  to  find  one  common  principle  underlying  the  divergent  views  entertained 
by  the  different  commentators.  For,  if  you  confine  your  attention  to  the  views  of 
Vichaspati  Misra  and  Nanda  Pandita,  you  may,  no  doubt  come  to  the  conclu- 
sion that  a  woman,  if  permitted  to  adopt  at  all,  acts  as  an  agent  of  her  husband. 
But  it  should  be  borne  in  mind  that  the  former  denies  woman's  right  to  adopt, 
and  the  latter  declares,  that  adoption  is  incompetent  to  widows.  Jagannath  also 
says  that  a  valid  adoption  by  a  wife  is  the  act  of  the  husband,  though  at  the 
same  time  he  admits  a  man's  power  to  adopt  a  son,  when  another  begotten  or 
adopted  son  is  in  existence ;  so  a  man  having  more  wives  than  one  may,  accord- 
ing to  his  theory,  adopt  a  son  to  each  of  them.  The  other  authors  whose  views 
are  already  known  to  you  appear  to  recognize  a  woman's  capacity  to  adopt  in  her 
own  right.  It  may,  no  doubt,  be  urged  that  for  spiritual  purposes,  a  widow  need 
not  adopt,  because  Mann  declares^  that  a  aonless  widow  may  ascend  to  heaven, 
tl  igh  she  may  be  destitute  of  male  issue.  But  that  text  is  intended,  as  I  have 
a  ady  told  you,  to  prohibit  a  widow  to  have  a  son  of  her  body,  and  not  to  adopt 
o;  for  temporal  or  spiritual  purposes.  But  that  text  of  Mann  cannot  prevent 
t]     ^'^ption  of  two  or  more  sons  by  the  wives  of  the  same  husband  during  his 

»  Mann  V,  160. 
E  B 
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life ;  for  although  widows  leading  a  life  of  austerities  may  not"  require  a  son 
according  to  that  passage  of  Manu,  it  cannot  do  away  with  the  necessity  of 
a  son  for  a  woman  predeceasing  her  husband.  And  it  should  be  observed  that 
there  is  no  authority  in  Hindu  law,  for  the  proposition  that  a  son  adopted  by  the 
husband  in  conjunction  with  one  wife,  can  be  a  son  to  his  otber  wives  either 
in  a  spiritual  or  a  temporal  point  of  view. 

Adoption  by  onmarried  females  is  not  alluded  to  by  any  of  the  commen- 
tators ;  but  if  adoption  be  competent  to  women  in  their  own  right,  spinsters 
might,  like  bachelors,  adopt  sons,  with  the  consent  of  their  father  or  of  his  relfl- 
tions  according  to  the  guardianship  theory.  Maiden  daughters  could,  according 
to  ancient  law,  have  a  kdnina  son ;  and  if  unmarried  women  conld  be  mothen 
of  one  description  of  secondary  son,  it  would  seem  from  analogy  that  they  might 
have  also  a  son  by  adoption.  Jaganndtha  refers  to  this  ancient  practice,  bnt 
says  it  is  forbidden  by  the  Aditya-Purana,  in  the  present  age ;  and  when  he 
as  well  as  other  commentators  who  maintain  the  necessity  of  the  husband's 
assent  for  an  adoption  by  a  woman,  base  their  conclusion  upon  the  theory  that 
a  woman  cannot  have  a  son  apart  from  her  husband,  it  is  clear  that  in  those 
Schools  that  have  adopted  this  view,  a  maiden  is  incompetent  to  adopt.  There 
may  be  some  doubt  on  this  point  in  those  Schools  which  maintain  the  g^rdian- 
ship  theory ;  but  as  Hindu  females  are  generally  disposed  of  in  marriage  before 
puberty,  adoption  by  unmarried  damsels  is  more  a  theoretical  than  a  pradicai 
question,  and  the  spirit  of  the  law,  as  explained  by  the  special  treatises,  is  clearlj 
against  it. 

But  it  should  be  observed  in  this  connection  that  the  above  observation 
applies  to  females  that  belong  to  the  Hindu  community  in  its  strictest  sense. 
There  is,  however,  a  class  or  community  of  females,  recognized  by  Hindu  law, 
which  lies  beyond  the  pale  of  Hindu  society  and  forms  but  a  fringe  of  it,  and 
which  may  be  joined  by  any  woman  expelled  by  her  relations  for  her  misoondud 
I  mean  the  dancing  g^ris  who  are  characterized  as  svmrini  or  independent,  and  are 
not  amenable  to  the  rules  based  on  the  principle  of  subjection  of  women.  These 
fallen  women  profess  Hinduism  and  they  often  adopt  daughters.  If  their  capa- 
city to  adopt  daughters  be  recognized,  there  is  no  reason  why  women  in  Hindu 
society  should  be  precluded  from  adopting  sons. 

Adoption  eompetent  to  married  women  and  widow8.-*But  let  us  now 

confine  our  attention  to  the  commentaries,  according  to  which  women  who 
have  or  had  a  husband,  are  only  capable  of  adopting  sons,  subject  to  the  c.  ii- 
tions  imposed  upon  them  for  exercising  the  power  of  adoption.  When  a  wo  An 
is  the  only  wife  of  her  husband,  there  does  scarcely  arise  any  difficulty,  as  1  th 
of  them  join  in  adopting  the  same  son,  except  in  rare  cases,  in  which,  owin  to 
serious  disagreement  between  the  husband  and  the  wife,  the  husband  p  tie 
adopts  against  the  wife's  will,  or  without  permitting  her  to  associate  with    m 
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in  the  ceremony  of  adoption.  In  such  cases  the  son  adopted  by  the  husband 
cannot  be  a  son  to  the  wife  except  in  a  tertiary  sense,  for  although  a  son  of  the 
husband's  body  has  been  pronounced  to  become  a  secondary  son  to  his  wives 
other  than  the  son's  mother,  for  religious  purposes,  yet  there  is  no  suggestion  any- 
ifrhere  that  a  son  adopted  by  the  husband  without  the  concurrence  of  his  wife 
becomes  her  son,  for  any  purpose.  An  inference  may,  no  doubt,  be  drawn  from 
ITanda  Pandita's  observationsi  concerning  the  wife's  assent  to  an  adoption  by  her 
linsband,  that  a  son  affiliated  by  the  husband  becomes  also  adopted  to  the  wife. 
But  it  appears  that  the  affiliation  to  her  is  merely  nominal,  just  as  her  co-owner- 
ship* with  the  husband  in  any  property  belonging  to  him.  To  be  a  son  to  her 
for  legal  and  religious  purposes,  it  appears  to  be  necessary  that  she  should  join 
in  the  ceremony  of  accepting  the  boy  adopted  by  the  husband,^  for  in  the 
absence  of  her  acceptance,  she  cannot  be  called  ''adoptive  mother."  Besides, 
it  should  be  borne  in  mind  that  the  authority  of  the  Dattaka  Mimansa,  in  this 
Tespect  is  not  respected  except  in  the  Mithila  School. 

If  the  theory  of  adoption  by  a  woman  be,  that  she  adopts  in  her  own  right, 
but  requires  the  assent  of  her  legal  guardian  for  the  time  being,  then  in  the 
above  case,  the  wife  may  adopt  another  son  notwithstanding  the  adoption  of  a 
son  by  the  husband  alone,  provided  the  latter  gives  his  assent.  For  the  same 
reason,  simultaneous  or  successive  adoption  by  two  or  more  co- wives  or  co- 
widows,  of  two  or  more  sons,  one  by  each,  would  be  perfectly  valid,  when  there 
is  the  requisite  assent  therefor. 

DifTerent  Schools  on  the  condition  for  woman's  capacity  for  adop- 
tion.— I  have  already  placed  before  you  the  divers  views  put  forward  by  the 
different  commentators,  with  respect  to  women's  capacity  for  adoption.  It  is 
impossible  to  deduce  one  common  principle  from  the  different  doctrines  which 
are  not  reconcileable  with  one  another.  The  character  in  which  a  woman  is 
competent  to  adopt  would  therefore  necessarily  be  different  in  the  different 
Schools.  This  much,  however,  is  common  to  all  the  Schools  that  a  woman  may 
adopt  during  her  husband's  life,  only  with  his  assent,  except  when  he  is  an  idiot 
or  insane :  in  which  case  an  adoption  may  be  competent  to  her  with  the  hus- 
band's kinsmen's  assent  in  those  Schools  which  have  adopted  that  doctrine. 

The  M^tbilft  School. — The  modem  usage  in   Mithila,  with  respect  to 

woman's  power  of  adoption,  appears  to  accord  with  the  doctrine  maintained  by 

Nanda  Pandita  in  the  Dattaka-Mimansa.*    There  a  widow  cannot  adopt  in   the 

iittaka  form  at  all,^  in  spite  of  the  deceased  husband's  sanction  for  the  same. 

le  principle  upon  which  this  doctrine  rests  is  explained  in  the  Dattaka-Mimans^, 

1  Dat.  Mim.  1,  22.  •  Dat.  Mim.  6,  60. 

«  Viramitrodaya,  p.  165.  *  Dat.  Mim.  1, 16  and  21. 

^  Dat.  Mim.  1, 16  ;  YiTada-Chintamani,  p.  74  ;  W.  Macnaghten's  Hindu  Law,  vol.  1,  pp.  96, 
lO :  Jai  Bam  Dhami  ▼.  Musan  Dhamif  5  Bengal  Select  fieport«,  p.  8,  (new  edition). 


226  CAPACITY  OF  FEMALES  TO  ADOPT. 

life ;  for  although  widows  leading  a  life  of  austerities  may  not*  require  a  aoA 
according  to  that  passage  of  Manu,  it  cannot  do  away  with  the  necessity  of 
a  son  for  a  woman  predeceasing  her  husband.  And  it  should  be  obsorved  Uiat 
there  is  no  authority  in  Hindu  law,  for  the  proposition  that  a  son  adopted  by  the 
husband  in  conjunction  with  one  wife,  can  be  a  son  to  his  other  wives  diher 
in  a  spiritual  or  a  temporal  point  of  view. 

Adoption  by  onmarried  females  is  not  alluded  to  by  any  of  the  commen- 
tators ;  but  if  adoption  be  competent  to  women  in  their  own  right,  spinstert 
might,  like  bachelors,  adopt  sons,  with  the  consent  of  their  father  or  of  his  rela- 
tions according  to  the  guardianship  theory.  Maiden  daughters  could,  according 
to  ancient  law,  have  a  kdnina  son  ;  and  if  unmarried  women  could  be  mothers 
of  one  description  of  secondary  son,  it  would  seem  from  analogy  that  they  might 
have  also  a  son  by  adoption.  JaganniLtha  refers  to  this  ancient  practice,  bnt 
says  it  is  forbidden  by  the  Aditya-Pur&na,  in  the  present  age ;  and  when  he 
as  well  as  other  commentators  who  maintain  the  necessity  of  the  husband's 
assent  for  an  adoption  by  a  woman,  base  their  conclusion  upon  the  theory  thai 
a  woman  cannot  have  a  son  apart  from  her  husband,  it  is  clear  that  in  those 
Schools  that  have  adopted  this  view,  a  maiden  is  incompetent  to  adopt.  There 
may  be  some  doubt  on  this  point  in  those  Schools  which  maintain  the  goardian- 
ship  theory ;  but  as  Hindu  females  are  generally  disposed  of  in  marriage  before 
puberty,  adoption  by  unmarried  damsels  is  more  a  theoretical  than  a  practical 
question,  and  the  spirit  of  the  law,  as  explained  by  the  special  treatises,  isdeariy 
against  it. 

But  it  should  be  observed  in  this  connection  that  the  above  observaiioa 
applies  to  females  that  belong  to  the  Hindu  community  in  its  strictest  sense. 
There  is,  however,  a  class  or  community  of  females,  recognized  by  Hindu  law, 
which  lies  beyond  the  pale  of  Hindu  society  and  forms  but  a  fringe  of  it,  and 
which  may  be  joined  by  any  woman  expelled  by  her  relations  for  her  miscondnet. 
I  mean  the  dancing  g^rls  who  are  characterized  as  svairini  or  independent,  and  are 
not  amenable  to  the  rules  based  on  the  principle  of  subjection  of  women.  These 
fallen  women  profess  Hinduism  and  they  often  adopt  daughters.  If  their  capa- 
city to  adopt  daughters  be  recognized,  there  is  no  reason  why  women  in  Hindu 
society  should  be  precluded  from  adopting  sons. 

Adoption  competent  to  married  women  and  widows.—But  let  na  now 

confine  our  attention  to  the  commentaries,  according  to  which  women  who 
have  or  had  a  husband,  are  only  capable  of  adopting  sons,  subject  to  the  condi- 
tions imposed  upon  them  for  exercising  the  power  of  adoption.  When  a  woman 
is  the  only  wife  of  her  husband,  there  does  scarcely  arise  any  difficulty,  as  both 
of  them  join  in  adopting  the  same  son,  except  in  rare  cases,  in  which,  owing  to 
serious  disagreement  between  the  husband  and  the  wife,  the  husband  alone 
adopts  against  the  wife's  wil^  or  without  permitting  her  to  associate  with  hm 
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guardian  of  his  widow,  who  must  therefore  adopt  with  that  relation's  assent. 
It  is  difficult  to  explain  how  these  irreconcileable  doctrines  have  come  to  be 
adopted  in  these  Schools.  This  graye  anomaly  seems  to  be  dne  to  the  modem 
development  of  law. 

It  may  be  observed  here  that  the  doctrine  of  widow's  capacity  to  adopt 
with  the  assent  of  the  husband's  relations  only,  appears  to  accord  best  with  the 
Mitakshari  doctrine  of  inheritance  by  survivorship  in  a  joint  family.  For  if 
ihe  adoption  by  a  widow  be  made  with  the  concnrrence  of  the  surviving  mem- 
bers of  a  joint  family,  the  question  of  vesting  and  divesting  does  not  arise,  the 
boy  being  introduced  into  the  family  by  the  assent  of  its  members,  he  becomes 
a  member  of  the  family  corporation  by  its  own  act  conferring  a  right  to  the 
family  estate.  But  adoption  by  the  permission  of  the  deceased  husband  will 
have  the  effect  of  divesting  the  undivided  coparcenary  interest  of  the  adoptive 
father,  which  must  on  his  death  have  passed  by  survivorship  to  the  other  mem- 
bers of  the  family. 

Adoption  by  widows  without  authority  peculiar  to  the  Bombay  School 

ftnd  to  the  Jainas. — The  Bombay  School  recognizes  the  competency  of  a  widow 
to  adopt  a  son  without  any  authority  from  her  husband  or  his  relations,  if  the 
husband  was  not  a  member  of  a  joint  family,  or  was  separated  from  his  co- 
parceners. Gonsist<ently  with  the  other  doctrines  respecting  the  power  of 
widows  to  adopt,  that  are  prevalent  in  that  School,  this  special  privilege  enjoyed 
by  widows  there,  may  be  explained  upon  the  theory  that  women  have  the  right 
to  adopt,  but  as  the  widows  under  thp  circumstances,  are  entitled  to  inherit  their 
husband's  estate  to  the  exclusion  of  her  husband's  relations,  they  become  neces- 
sarily independent  of  them,  and  accordingly  do  not  require  their  assent  for 
adoption.  This  usage  may  also  be  explained  upon  the  supposition  of  the  hus- 
band's assent  being  presumed  from  the  absence  of  express  prohibition;  and 
Uus  doctrine  derives  some  support  from  an  observation  made  by  the  author  of 
the  Yiramitrodaya^  in  the  course  of  refuting  the  position  that  a  widow  cannot 
adopt  at  all  if  her  husband  died  without  giving  permission.  But  the  author's 
own  view  on  the  matter,  is,  as  we  have  already  seen,  that  a  widow  must  have 
the  consent  of  the  husband's  kinsmen. 

This  Bombay  doctrine  of  the  independence  of  widows  inheriting  their  hus- 
band's estate,  in  adopting  sons  according  to  their  pleasure,  appears  to  have  some 
connection  with  the  nature  and  character  of  the  '  widow's  estate  '  in  property  in- 
ited  from  the  husband.     The  text  of  Katy&yana,'  which  is  the  foundation  of 
anomalous  estate  well-known  as  the  Hindu  widow's  estate,  is  not  cited  by 
ommentators  of  that  School,  excepting  Mitra  Misra.    But  his  interpretation 
^<ext  is  different  from  that  put  upon  it  by  Jimdtavahana,  and  he  does, 

mitrodaya,  pp.  116-116.  ^  Dayabhaga,  XI,  1,  56. 
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according  to  whicli  a  woman  in  adopting  a  child  acts  Bimply  as  her  hnsband's  agent 
in  the  legal  sense.  And  as  an  agent's  authority  is  reyoked  by  the  death  of  the 
principal,  so  is  the  husband's  authority  to  his  wife  to  adopt,  determined  on  his 
death ;  a  widow  therefore  cannot  adopt. 

The  Bengal  School  does  not  appear  to  admit  the  doctrine  of  agency, 
for  it  recognizes  the  right  of  widows  to  affiliate  sons  with  the  deceased  hus- 
band's permission,  signified  before  his  death.  In  this  School  women  appear  to 
possess^  the  capacity  to  adopt  in  their  own  right,  but  the  husband's  assent  is 
absolutely  necessary,  by  reason  of  Yasishtha's  text,  whether  it  be  taken  to  supply 
their  supposed  want  of  discretion,  or  to  discourage  the  idea  of  a  woman  haring 
a  son  apart  from  her  husband.  The  sufficiency  of  the  husband's  kinsmen's 
assent  is  not  admitted  by  this  School. 

The  Benares  School  is,  according  to  the  modem  view,  the  same  in  this  re- 
spect as  the  Bengal  School.  Women  may  adopt  with  the  husband's  permission 
either  in  his  life  or  after  his  death.  The  Viramitrodaya,  however,  maintains, 
as  we  have  already  seen,  that  widows  may  adopt  with  the  assent  of  the  hus- 
band's kinsmen.  But  this  view  was  not  accepted  by  the  courts  of  justice,  inas- 
much as  they  were  advised  by  Pandits  that,  with  respect  to  the  law  of  adoption, 
the  Viramitrodaya  is  outweighed  by  the  superior  authority  of  the  Dattaka- 
Mfmans4  which  repudiates  the  doctrine  of  guardianship  of  women  for  adoption.^ 
But  it  did  not  occur  to  the  Pandits  that  if  Kanda  Pandita's  view  be  accepted  as 
binding  in  the  Benares  School,  there  could  be  no  adoption  by  a  widow  even 
with  her  deceased  husband's  permission.  The  law,  however,  has  developed  in 
this  way,  and  it  is  now  settled  that  a  widow  in  that  School  can  affiliate  only 
with  her  deceased  husband's  authority. 

The  Ittadras,  Bombay  and  Pmyab  Schools  recognise  a  widow's  compe- 
tency to  adopt,  either  with  the  assent  of  her  deceased  husband  or  with  that  of 
his  kinsmen.  These  two  doctrines  appear  to  be  inconsistent  with  each  other. 
For,  those  coilmientators  that  maintain  a  widow's  power  to  adopt  with  the 
assent  of  her  husband's  kinsmen,  explain  the  expression  '*  husband's  assent'* 
required  by  Yasishtha  for  an  adoption  by  a  woman,  to  intend  the  assent  of  her 
legal  guardian,  and  in  support  of  this  interpretation,  they  rely  upon  the  pas- 
sages of  Manu  and  Yajnavalkya,  ordaining  the  dependent  state  of  women  and 
their  guardianship.  According  to  this  doctrine,  the  husband's  assent  is  suffi- 
cient for  an  adoption  during  his  life  when  he  is  the  wife's  guardian ;  but  a 
deceased  husband's  assent  expressed  in  his  lifetime,  cannot,  according  to  V:'i 
theory,  be  efEectual  after  his  death  so  as  to  authorize  his  widow  to  adopt,  r 
his  guardianship  ceases  on  his  death,   and  some  other  relation  becomes      9 

1  Dattaka-Chandrik^,  1,  7. 

8  Raja  Shumshere  Mull  v.  Ranee  IHlraj  Konwur^  2  Bengal  Sel.  Bep.,  216  j  Jai  Ram  Vl  t* 
T.  2£usan  Dhamiy  5  Bengal  Sel.  Bep.,.  3. 
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gaardian  of  his  widow,  who  must  therefore  adopt  with  that  relation's  assent. 
It  is  difficult  to  explain  how  these  irreconcileable  doctrines  have  come  to  be 
adopted  in  these  Schools.  This  grave  anomaly  seems  to  be  due  to  the  modem 
development  of  law. 

It  may  be  observed  here  that  the  doctrine  of  widow's  capacity  to  adopt 
with  the  assent  of  the  husband's  relations  only,  appears  to  accord  best  with  the 
Mitikshari  doctrine  of  inheritance  by  survivorship  in  a  joint  family.  For  if 
the  adoption  by  a  widow  be  made  with  the  concurrence  of  the  surviving  mem- 
bers of  a  joint  family,  the  question  of  vesting  and  divesting  does  not  arise,  the 
boy  being  introduced  into  the  family  by  the  assent  of  its  members,  he  becomes 
a  member  of  the  family,  corporation  by  its  own  act  conferring  a  right  to  the 
family  estate.  But  adoption  by  the  permission  of  the  deceased  husband  will 
have  the  effect  of  divesting  the  undivided  coparcenary  interest  of  the  adoptive 
father,  which  must  on  his  death  have  passed  by  survivorship  to  the  other  mem- 
bers of  the  family. 

Adoption  by  widows  without  authority  peculiar  to  the  Bombay  School 

and  to  the  Jainas. — The  Bombay  School  recognizes  the  competency  of  a  widow 
to  adopt  a  son  without  any  authority  from  her  husband  or  his  relations,  if  the 
husband  was  not  a  member  of  a  joint  family,  or  was  separated  from  his  co- 
parceners. Consistently  with  the  other  doctrines  respecting  the  power  of 
widows  to  adopt,  that  are  prevalent  in  that  School,  this  special  privilege  enjoyed 
by  widows  there,  may  be  explained  upon  the  theory  that  women  have  the  right 
to  adopt,  but  as  the  widows  under  the  circumstances,  are  entitled  to  inherit  their 
husband's  estate  to  the  exclusion  of  her  husband's  relations,  they  become  neces- 
sarily independent  of  them,  and  accordingly  do  not  require  their  assent  for 
adoption.  This  usage  may  also  be  explained  upon  the  supposition  of  the  hus- 
band's assent  being  presumed  from  the  absence  of  express  prohibition;  and 
this  doctrine  derives  some  support  from  an  observation  made  by  the  author  of 
the  Yiramitrodaya^  in  the  course  of  refuting  the  position  that  a  widow  cannot 
adopt  at  all  if  her  husband  died  without  giving  permission.  But  the  author's 
own  view  on  the  matter,  is,  as  we  have  aiready  seen,  that  a  widow  must  have 
the  consent  of  the  husband's  kinsmen. 

This  Bombay  doctrine  of  the  independence  of  widows  inheriting  their  hus- 
band's estate,  in  adopting  sons  according  to  their  pleasure,  appears  to  have  some 
connection  with  the  nature  and  character  of  the  '  widow's  estate  '  in  property  in- 
~  erited  from  the  husband.     The  text  of  Katyayana,'  which  is  the  foundation  of 
le  anomalous  estate  well-known  as  the  Hindu  widow's  estate,  is  not  cited  by 
le  commentators  of  that  School,  excepting  Mitra  Misra.    But  his  interpretation 
:  that  text  is  different  from  that  put  upon  it  by  Jimutavihana,  and  he  does, 

1  Yiramitrodaya,  pp.  115-116.  3  Dayabhaga,  XI,  1,  56. 
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besides,  uphold,  upon  the  principle  of  fadum  vcUet^  alienations  made  by  ft 
widow  for  religious  purposes.^  Accordingly,  as  the  affiliation  of  a  son  is  most 
beneficial  to  the  husband's  soul,  a  widow  may  be  permitted  to  make  it  in  the 
absence  of  a  corrupt  motiye. 

Modem  view  of  woman's  capacity  to  adopt.— According  to  the  yiew 

now  preyailing  adoption  is  considered  incompetent  to  a  woman  in  her  own 
right ;  she  is  supposed  to  act  as  a  mere  delegate  or  representative  of  her  hus- 
band, when  she  is  permitted  to  make  a  yalid  adoption ;  in  fact  she  is  deemed 
to  be  the  agent  or  instrument  through  whom  the  husband  acts.  The  capacity 
of  a  woman  to  adopt,  in  this  view,  resembles  a  power  of  appointment  giyen 
by  the  husband  to  his  wife.  This  theory  appears  to  be  deduced  solely  from 
Nanda  Pandita's  opinion  on  the  character  of  an  adoption  by  a  woman,*  but  the 
doctrine  pronounced  by  him  is  nowhere  respected  except  in  Mithila.  The 
principle  of  guardianship  underlying  the  adoption  by  widows  with  the  assent 
of  husband's  kinsmen,  is  entirely  lost  sight  of.  And  the  disregard  of  this  prin- 
ciple  has  led  to  the  recognition  of  a  widow's  competency  to  adopt  with  the 
deceased  husband's  assent  in  those  Schools  which  recognize  the  sofficiency  of 
kinsmen's  assent  for  enabling  a  widow  to  adopt.  The  inconsistency  of  the  yiew 
according  to  which  the  assent  either  of  the  deceased  husband  or  of  his  kinsmen 
is  sufficient  to  empower  the  widow  to  take  a  son  in  adoption,  does  not  appear 
to  haye  suggested  itself,  in  consequence  of  the  real  principle  upon  which  the  suffi- 
ciency of  the  deceased  husband's  kinsman's  assent  is  founded,  not  haying  been 
taken  into  consideration.  On  the  contrary  the  kinsmen's  assent  is  deemed  to 
be  substitutive  of  that  of  the  husband. 

The  sufficiency  of  the  kinsmen's  assent  seems  to  be  inexplicable,  upon  iiie 
theory  that  a  woman  is  incompetent  to  adopt  in  her  own  right,  and  that  the 
assent  of  the  husband  constitutes  the  power  under  which  the  wife  as  the  donee 
of  that  power,  may  affiliate  a  son,  in  right  of  her  husband.  It  is  difficult  to 
reconcile  the  doctrine  of  a  woman  being  merely  her  husband's  agent  or  delegate 
in  the  act  of  adoption,  with  the  theory  that  the  power  of  adoption  may  be  con- 
ferred by  the  husband's  kinsmen,  if  he  dies  without  giving  any.  The  Madras  High 
Court  once  entertained  an  opinion  that  the  doctrine  of  kinsmen's  assent  is 
founded  upon  the  old  principle  of  actual  begetting  by  a  brother  or  other 
sapinda,  of  a  son  on  a  widow  through  appointment  to  raise  issue.^  But  this 
view  was  disapproved  by  the  Judicial  Committee  in  appeal,  and  it  would  rather 
negative  the  doctrine  of  a  woman's  power  of  adoption  being  derived  from  h*^ 
husband. 

The  power  of  adoption,   possessed  in  the  Bombay  School  by  widows  wh 

1  Virsmitrodaya,  pp.  188 — 141.  S  Dat.  Mim.  1,  21. 

*  The  Collector  of  Madura  y.  M,  Bamalinga  Sethupati,  2  Mad.  H.  C.  R.,  206,  (230.) 
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husbands  were  not  members  of  joint  families,  without  the  assent  of  their 
deceased  husband  or  .their  kinsmen,  is  contradictory  to  the  theory  that  a  woman 
has  00  right  to  adopt  but  acts  as  an  agent  of  her  husband  in  the  matter  of 
adoption.  Mr.  Mayne  appears  to  perceive  the  anomaly  and  offers  the  following 
ingenious  explanation : — "  The  reason  probably  is,  that  she  is  looked  upon,  not 
merely  as  his  agent,  but  as  the  surviving  half  of  himself,  and,  therefore,  exer- 
cising an  independent  discretion,  which  can  neither  be  supplied,  nor  controlled, 
by  any  one  else.  It  is  no  doubt  upon  the  same  principle,  that  an  express  autho- 
rity, or  even  direction,  by  a  husband  to  his  widow  to  adopt  is  for  all  legal 
piirposes,  absolutely  non-existent  until  it  is  acted  upon.  She  cannot  be  compelled 
to  act  upon  it  unless,  and  until,  she  chooses,  to  do  so.*'^ 

With  respect  to  the  widow's  right  to  adopt  the  Judicial  Committee  ob- 
serves,— "  All  the  schools  accept  as  authoritative  the  text  of  Yasishtha,  which 
says : — '  Nor  let  a  woman  give  or  accept  a  son  unless  with  the  assent  of  her 
lord.'  But  the  MithUa  School  apparently  takes  this  to  mean  that  the  assent  of 
the  husband  must  be  given  at  the  time  of  adoption,  and,  therefore,  that  a  widow 
cannot  receive  a  son  in  adoption,  according  to  the  Dattaka  form  at  all.  The 
Bengal  School  interprets  the  text  as  requiring  an  express  permission  given  by 
the  husband  in  his  lifetime,  but  capable  of  taking  effect  after  his  death ;  whilst 
the  Mayukha  and  Koustoobha  treatises,  which  govern  the  Mahratta  School, 
explains  the  text  away  by  saying  that  it  applies  only  to  an  adoption  made  in  the 
husband's  lifetime,  and  is  not  to  be  taken  to  restrict  the  widow's  power  to  do 
that  which  the  general  law  prescribes  as  beneficial  to  her  husband's  soul.  Thus 
upon  a  careful  review  of  all  those  writers,  it  appears  that  the  difference  relates 
rather  to  what  shall  be  taken  to  constitute,  in  cases  of  necessity,  evidence  of 
authority  from  the  husband,  than  to  the  authority  to  adopt  being  independent 
of  the  husband."* 

The  law  relating  to  adoption  by  females  has  developed  upon  the  theory 
that  a  woman  acts  under  a  delegated  authority  of  her  husband,^  that  she  can 
adopt  to  no  one  but  her  husband,^  and  that  the  wife  is  the  only  person  to  whom 
the  husband  may  delegate  the  power  of  adoption.  However  anomalous  the 
doctrine  might  appear,  it  has  moulded  the  growth  of  this  branch  of  the  law, 
and  forms  the  foundation  of  several  other  doctrines  that  have  sprung  up  in 
connection  with  the  same  subject ;  and  it  would  be  now  too  late  to  contend  that 
the  doctrine  cannot  be  legitimately  deduced  from  the  commentaries,  or  that  it 
the  result  of  a  hasty  generalization. 

1  Majne'a  Hinda  Law,  §  107. 

S  The  Oolleetor  of  Madura  v.  Muttu  Bamalinga  8athup<xthy,  12  Moore's  I.  A.,  486 ;  10  W.  B., 
C,  17. 

*  Qopee  Lall  r,  Mr.  8ree  QhwndrahoUB  Buhooje$t  19  W.  R.,  12. 

♦  Qhowdhry  PudAjm  8ing  t.  K<w  Oddey  Sing  12  W.  B.,  P.  0.,  1  j  2  B.  L.  B.,  P.  0.,  101 ;  12 
oore's  I.  A.,  356. 
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Let  OS  now  proceed  to  examine  the  present  law  of  adoption  by  widows. 
Adoption  by  females  during  coverture  is  almost  the  same  in  all  the  schools,  and 
excepting  the  proposition  that  adoption  is  not  competent  to  each  of  the  oorwiyeB 
of  the  same  man,  the  modern  law  on  the  subject  seems  to  be  practically  the  same 
as  we  find  it  in  the  Sanskrit  works.  I  shall  in  the  first  instance  consider  the 
law  of  the  Bengal  School,  for  the  Bengal  doctrine  recognizing  the  capacity  of 
widows  to  adopt  with  their  deceased  husband's  assent  has  now  been  adopted  by 
all  the  Schools,  although  it  seems  to  be  inconsistent,  as  I  have  already  told  you, 
with  the  guardianship  theory  prevailing  in  some  Schools.  In  fact  the  Bengal 
law  has  made  considerable  inroads  upon  the  Mitdkshard  Schools, — a  result  attri* 
butable  to  the  fact  that  most  of  the  European  authorities  on  Hindu  law 
flourished  in  Bengal. 

Bengal  School,— husband's  assent  is  regarded  as  power.— The  Bengal 

School  requires  that  the  husband's  assent  is  a*bsolutely  necessary  for  a  valjd 
adoption  by  his  wife  or  widow :  and  according  to  it,  the  want  of  the  husband's 
assent  is  a  deficiency  which  cannot  be  supplied  by  the  assent  of  hiB  kinsmen, 
apparently  upon  the  principle  that  in  the  matter  of  having  a  son,  begotten  or 
adopted,  a  woman  must  be  dependent  on  her  husband  alone,  and  upon  no  other 
person.  Agreeably  to  the  modem  theory  of  the  purpose  of  the  husband's 
assent  it  has  come  to  be  regarded  as  a  power  of  appointment  conferred  by  the 
husband  upon  his  wife,  and  several  rules  relating  to  powers  in  English  law  have 
been  extended  to  this  power  of  adoption.  It  may  be  observed  here  that  a  poifer 
conferred  by  a  deceased  husband,  intending  it  to  be  carried  into  effect  after  his 
death  by  his  widow  bears  a  close  resemblance  to  a  will  or  testamentary  disposi- 
tion of  property,  which  was  unknown  to  Hindu  law,  but  has  been  engrafted 
upon  it,  more  especially  in  Bengal.  And  the  modem  view  of  the  nature  of  an 
authority  to  adopt,  has  to  a  great  extent,  been  moulded  by  the  recognition  of  the 
testamentary  power  of  the  Hindus  of  Bengal.  Although  an  authority  to  adopt 
is  declared  to  be  different  from  a  testamentary  disposition  of  property^  and  an 
adopted  son  is  held  to  take  by  descent  and  not  by  devise,  yet  there  are  some 
doctrines  that  are  quite  inexplicable  except  upon  the  supposition  that  the  donor 
of  the  power  to  adopt  is  possessed  of  testamentary  power. 

Conditional  authority  by  husband  having  a  son  in  existence—The 

modem  doctrine  that  a  man  having  a  son  begotten  or  adopted  is  competent  to 
grant  a  conditional  authority  to  his  wife  to  adopt  in  the  event  of  the  death  of 
that  son,  appears  to  be  an  incident  of  the  testamentary  power.     There  is  no 
authority  in  Hindu  law  to  support  the  proposition  that  a  man  having  a  begoi 
son  in  existence  at  the  time  of  his  death  may  authorize  his  widow  to  adopt 
son  in  the  contingency  of  the  existing  son's  death  without  male  issue ;  all  tl 

*  Bhoohv/nmoyee  Debt  v.  Samkiahore  Acharjee,  10  Moore's  I.  A.,  279  j  3  W.  B.,  P.  C,  16. 
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a  man  is  requii^ed  by  the  Shasters  to  do  in  order  to  qualify  himself  to  ascend  to 
the  blissfol  regions  of  heaven,  is,  to  leaye  behind  him  a  son  at  the  time  of  his 
death.*  The  Viramitrodaya,^  on  the  contrary,  lays  down  expressly,  that  a  man 
having  a  begotten  son  by  one  wife  cannot  possibly  give  permission  to  another 
wife  to  whom  no  son  has  been  bom,  to  adopt  a  son.  Besides,  it  seems  to  be 
somewhat  inconsistent  that  a  man  who  is  incompetent  to  do  an  act  himself, 
should  have  the  power  to  authorize  another  to  do  it ;  and  in  one  case*  it  was 
held  that  such  authority  to  adopt  is  invalid. 

It  appears,  however,  to  be  now  settled  that  a  widow  who  has  received  from 
her  deceased  husband  an  express  power  to  adopt  a  son  in  the  event  of  his 
natoral-bom  or  adopted  son  dying  without  leaving  male  issne,  may,  on  the 
happening  of  that  event,  make  a  valid  adoption.^  Similarly,  when  a  man  gives 
to  his  widow  permission  to  adopt  two  or  more  sons,  in  succession,  it  has  been 
held  that  if  the  son  first  adopted  by  her  dies,  she  is  competent  to  adopt  another 
son  in  pursuance  of  the  authority.* 

*     Restrictions  annexed  by  the  husband  to  the  exercise  of  the  power.— 

The  husband  being  the  donor  of  the  power  under  which  a  widow  may  adopt,  he 
is  regarded  to  possess  the  right  of  imposing  restrictions  and  conditions,  subject 
to  which  the  widow  is  to  exercise  the  power.  The  Hindu  law,  however,  is 
entirely  silent  upon  the  point,  the  theory  propounded  by  the  commentators 
being  that  the  husband  may  either  give  or  withhold  his  assent.  But  at  the 
same  time  it  is  clear  that  when  one  person's  assent  is  necessary  for  an  act  to  be 
done  by  another,  it  follows  that  the  former  must  have  the  power  of  qualifying 
his  assent  by  restrictions  and  limitations.  As  a  woman's  capacity  to  adopt 
is  now  regarded  to  be  derived  from  the  husband,  he  is  fully  entitled  to 
give  directions  regulating  the  exercise  of  the  power,  as  regards  the  events 
on  which  it  is  made  contingent,  and  as  regards  the  choice  of  the  boy  to  be 
adopted. 

Power  of  adoption  to  be  exercised  with  the  consent  of  a  third  party. 

— Sometimes  a  man  may,  while  giving  his  wife  authority  to  adopt,  direct  that 
the  adoption,  or  the  selection  of  the  boy,  should  be  made  with  the  consent  of 
his  executor  or  any  other  person.  The  rule  of  the  English  law  of  powers  is, — 
"  If  a  power  is  given,  to  be  executed  with  the  consent  of  one  or  more  persons, 
and  that  one  or  any  one  of  the  others,  dies,  the  power  is  gone."^    The  tendency 

*  VIramitrodaya,  pp.  115-116. 

*  "^ociumaXl  V.  Qoolam  Ruasoolt  Madras  Sadder  D.  Reports  for  1854,  p.  47. 

'  Mu88t.  Solukhna  y.  Bamdolal  PandOt  1  Bengal  Sel.  Heports,  434  (324) ;  Bhoohunmoyi 
}  imkUsor  Acharjee,  10  Moore  I.  A.,  279 ;  8  W.  B.,  P.  C,  15 ;  Bykant  Monee  Boy  v.  Kisti) 
i      4eree  Roy,  7  W.  B.,  892;  Vellanhi  Venkata  v.  Venhita  Ramaj  I.  L.  B.,  1  Mad.,  174. 

Ram  Soondar  Sing  v.  Swbanu  Dasseey  22  W.  B.,  121. 

Farwell  on  Power,  page  117. 
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of  women,  that  a  woman  whose  husband  is  living  is  dependent  on  him,  and 
therefore  incompetent  to  adopt  independently  of  him ;  bat  women  who  hare 
neither  father,  husband  nor  son,  are  independent  and  entitled  to  accept  or  give 
without  any  restriction  :  it  should,  however,  be  understood  that  a  widow  may, 
of  her  own  accord,  adopt,  if  her  husband  was  separated  from  his  co-heirs.  The 
reason  for  this  restriction  appears  to  be  that  under  that  circumstance,  the 
husband's  estate  devolves  on  her  according  to  the  Mitdk@hard,  and  she  is  practi- 
cally independent  of  her  husband's  kinsmen. 

The  Dattaka-Dldhiti  maintains  amongst  others,  that  a  widow-  is  also 
competent  to  adopt  if  her  husband  directed  her  to  adopt  a  son.  He  holds 
that  tlie  husband's  assent  signified  in  his  lifetime  may  be  effectual  after  his 
death  so  as  to  enable  his  widow  to  affiliate. 

Summary  of  the  different  views  of  commentators.— The  different  views 

entertained  by  the  commentators  that  have  dealt  with  the  subject  of  woman's 
capacity  to  adopt,  fall  within  what  are  set  forth  in  one  or  other  of  the  works 
cited  above;  The  different  opinions  expressed  in  them,  and  representing  the 
various  doctrines  prevalent  on  the  subject  may  be  summarized  thua : — 

1st.     A  woman  is  absolutely  incompetent  to  adopt  a  son ;  she  may  only 
associate  with  her  husband  when  he  adopts. 

2nd.    A  woman  is  competent  to  adopt  with  her  husband's  assent,  only  when 
he  is  living. 

3rd.    A  widow  also  can  adopt  with  her  deceased  husband's  assent  given 
before  his  death. 

4th.     A  widow  can  adopt  with  the  assent  of  her  deceased  husband's  kins- 
men. 

5th.     A  widow  can  adopt  without  the  assent  of  her  husband  or  of  his  kins- 
men, when  her  husband  was  separate. 

In  what  character  does  a  woman  adopt,  when  adoption  is  competent 

to  her  ?  Owing  to  the  diversity  of  the  opinions  entertained  by  different  authors 
and  to  the  inconsistency  of  the  doctrines  adopted  by  some  Schools,  it  has  become 
somewhat  difficult  to  determine  the  character  in  which  an  adoption  is  made  by 
a  woman  when  she  is  permitted  to  do  so.  The  question  that  arises  for  consi- 
deration is,  Does  a  woman  adopt  merely  as  the  delegate  or  representative  of  her 
husband,  she  being  as  it  were  the  agent  or  instrument  through  which  the  hus- 
band acts;  or,  does  a  woman  adopt  in  ber  own  right,  but  require  the  assent  of 
her  husband  or  of  his  kinsmen  after  his  d6ath,  in  consequence  of  her  want  of 
legal  discretion,  which  is  deducible  from  the  lifelong  status  of  pupilage  or 
tutelage  assigned  to  her  by  the  Hindu  law  ?  Upon  a  review  of  all  that  has  been 
said  by  the  Sanskrit  commentators  whilst  discussing  woman's  capacity  to  adopt, 
the  balance  of  authorities  appears  to  bo  in  favour  of  the  latter  alternative. 
Those  that  maintain  widow's  competency  to  adopt  with  the  assent  of  her  bus- 
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band's  kinBmen,  rest  the  doctrine  on  the  theory  of  women's  dependence  and 
guardianship  as  provided  by  Mann  and  Ydjnavalkya.  True  it  is  that  a  woman 
is  declared  by  the  commentators  to  be  incompetent  to  adopt,  if  her  husband  has 
a  begotten  son  by  another  wife ;  but  that  rule  is  deduced  from  the  special  text 
of  Mann,  relating  to  oo-wiyes,  according  to  which  the  spiritual  purposes  of  all 
of  them  are  served  by  that  son, — and  from  the  incapacity  of  the  husband  for 
giving  his  assent,  but  not  from  any  supposed  general  incompetency  of  women  to 
adopt.  Those  authors  also,  that  put  a  strict  construction  upon  the  expression 
'* husband's  assent"  in  Yasishtha's  text,  and  refuse  to  take  it  as  illustrative, 
rest  their  doctrine  not  upon  absolute  incapacity,  but  upon  the  selfsame  principle 
of  want  of  independence  in  women,  with  this  difference  that  they  contend  that, 
for  the  purpose  of  having  a  son  by  adoption,  the  legal  discretion  which  a  woman 
wants  can  be  supplied  by  the  audoritaa  of  her  husband  alone.  It  may,  doubt- 
less, be  urged  that  when  the  sanction  of  the  husband  is  absolutely  requisite  for 
an  adoption  by  a  woman,  does  it  not  follow  that  it  is  the  act  of  the  husband  and 
not  of  the  wife  ?  There  cannot  be  any  doubt  that  it  is  practically  so,  but  yet 
it  may  be  of  a  different  character  in  theory,  and  attended  with  consequences 
that  are  not  otherwise  possible.  The  legal  guardian  of  a  minor  may,  for  several 
purposes,  supply  by  his  auctoritas  the  discretion  which  a  minor  wants ;  for  in- 
stance, a  minor  may,  according  to  some  systems  of  law,  contract  a  marriage  with 
the  consent  of  his  legal  guardian.  A  Hindu  female's  status  resembles  that  of  a 
minor :  she  is,  in  the  eye  of  Hindu  law,  a  lifelong  minor.  You  cannot,  however, 
expect  to  find  one  common  principle  underlying  the  divergent  views  entertained 
by  the  different  commentators.  For,  if  you  confine  your  attention  to  the  views  of 
Vdchaspati  Misra  and  Nanda  Pandita,  you  may,  no  doubt  come  to  the  conclu- 
sion that  a  woman,  if  permitted  to  adopt  at  all,  acts  as  an  agent  of  her  husband. 
But  it  should  be  borne  in  mind  that  the  former  denies  woman's  right  to  adopt, 
and  the  latter  declares,  that  adoption  is  incompetent  to  widows.  Jagannath  also 
says  that  a  valid  adoption  by  a  wife  is  the  act  of  the  husband,  though  at  the 
same  time  he  admits  a  man's  power  to  adopt  a  son,  when  another  begotten  or 
adopted  son  is  in  existence ;  so  a  man  having  more  wives  than  one  may,  accord- 
iag  to  his  theory,  adopt  a  son  to  each  of  them.  The  other  authors  whose  views 
ore  already  known  to  you  appear  to  recognize  a  woman's  capacity  to  adopt  in  her 
own  right.  It  may,  no  doubt,  be  urged  that  for  spiritual  purposes,  a  widow  need 
not  adopt,  because  Manu  declares^  that  a  aonless  widow  may  ascend  to  heaven, 
t^  Qgh  she  may  be  destitute  of  male  issue.  But  that  text  is  intended,  as  I  have 
s  ady  told  you,  to  prohibit  a  widow  to  have  a  son  of  her  body,  and  not  to  adopt 
0  for  temporal  or  spiritual  purposes.  But  that  text  of  Manu  cannot  prevent 
t     adoption  of  two  or  more  sons  by  the  wives  of  the  same  husband  during  his 

»  Mann  V,  160. 
E  B 
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life ;  for  altbongh  widows  leading  a  life  of  austerities  may  not'  require  a  son 
according  to  that  passage  of  Mann,  it  cannot  do  away  with  the  necessity  of 
a  son  for  a  woman  predeceasing  her  husband.  And  it  should  be  observed  that 
there  is  no  authority  in  Hindu  law,  for  the  proposition  that  a  son  adopted  by  the 
husband  in  conjunction  with  one  wife,  can  be  a  son  to  his  other  wives  either 
in  a  spiritual  or  a  temporal  point  of  view. 

Adoption  by  uninarried  females  is  not  alluded  to  by  any  of  the  cosunra- 
tators ;  but  if  adoption  be  competent  to  women  in  their  own  right,  spinsters 
might,  like  bachelors,  adopt  sons,  with  the  consent  of  their  father  or  of  his  rela- 
tions according  to  the  guardianship  theory.  Maiden  daughters  could,  aooordiog 
to  ancient  law,  have  a  kdnina  son ;  and  if  unmarried  women  could  be  mothaa 
of  one  description  of  secondary  son,  it  would  seem  from  analogy  that  they  might 
have  also  a  son  by  adoption.  Jagannatha  refers  to  this  ancient  practice,  but 
says  it  is  forbidden  by  the  Aditya- Purina,  in  the  present  age ;  and  when  he 
as  well  as  other  commentators  who  maintain  the  necessity  of  the  husband's 
assent  for  an  adoption  by  a  woman,  base  their  conclusion  upon  the  theory  that 
a  woman  cannot  have  a  son  apart  from  her  husband,  it  is  clear  that  in  those 
Schools  that  have  adopted  this  view,  a  maiden  is  incompetent  to  adopt.  Then 
may  be  some  doubt  on  this  point  in  those  Schools  which  maintain  the  guardian- 
ship theory ;  but  as  Hindu  females  are  generally  disposed  of  in  marriage  before 
puberty,  adoption  by  unmarried  damsels  is  more  a  theoretical  than  a  practical 
question,  and  the  spirit  of  the  law,  as  explained  by  the  special  treatises,  is  dearlj 
against  it. 

But  it  should  be  observed  in  this  connection  that  the  above  observation 
applies  to  females  that  belong  to  the  Hindu  community  in  its  strictest  sense. 
There  is,  however,  a  class  or  community  of  females,  recognized  by  Hindu  hi>w, 
which  lies  beyond  the  pale  of  Hindu  society  and  forms  but  a  fringe  of  it,  and 
which  may  be  joined  by  any  woman  expelled  by  her  relations  for  her  miscondnct 
I  mean  the  dancing  girls  who  are  characterized  as  svairini  or  independent,  and  are 
not  amenable  to  the  rules  based  on  the  principle  of  subjection  of  women.  These 
fallen  women  profess  Hinduism  and  they  often  adopt  daughters.  If  their  capa- 
city to  adopt  daughters  be  recognized,  there  is  no  reason  why  women  in  Hindu 
society  should  be  precluded  from  adopting  sons. 

Adoption  competent  to  married  women  and  widows.— But  let  us  now 

confine  our  attention  to  the  commentaries,  according  to  which  women  who 
have  or  had  a  husband,  are  only  capable  of  adopting  sons,  subject  to  the  co  li- 
tions  imposed  upon  them  for  exercising  the  power  of  adoption.  When  a  wo  m 
is  the  only  wife  of  her  husband,  there  does  scarcely  arise  any  difficulty,  as  ^  th 
of  them  join  in  adopting  the  same  son,  except  in  rare  cases,  in  which,  owin,"  to 
serious  disagreement  between  the  husband  and  the  wife,  the  husband  a)  cie 
adopts  against  the  wife's  wil^  or  without  permitting  her  to  associate  with     n^ 
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in  the  ceremony  of  adoption.  In  such  cases  the  son  adopted  by  the  husband 
cannot  be  a  son  to  the  wife  except  in  a  tertiary  sense,  for  although  a  son  of  the 
husband's  body  has  been  pronounced  to  become  a  secondary  son  to  his  wives 
other  than  the  son's  mother,  for  religious  purposes,  yet  there  is  no  suggestion  any- 
where that  a  son  adopted  by  the  husband  without  the  concurrence  of  his  wife 
becomes  her  son,  for  any  purpose.  An  inference  may,  no  doubt,  be  drawn  from 
Nanda  Pandita's  observations^  concerning  the  wife's  assent  to  an  adoption  by  her 
hnsband,  that  a  son  affiliated  by  the  husband  becomes  also  adopted  to  the  wife. 
Bat  it  appears  that  the  affiliation  to  her  is  merely  nominal,  just  as  her  co-owner- 
Bhip^  with  the  husband  in  any  property  belonging  to  him.  To  be  a  son  to  her 
for  legal  and  religious  purposes,  it  appears  to  be  necessary  that  she  should  join 
in  the  ceremony  of  accepting  the  boy  adopted  by  the  husband,^  for  in  the 
absence  of  her  acceptance,  she  cannot  be  called  ''adoptive  mother."  Besides, 
it  should  be  borne  in  mind  that  the  authority  of  the  Dattaka  Mimansa,  in  this 
respect  is  not  respected  except  in  the  Mithila  School. 

If  the  theory  of  adoption  by  a  woman  be,  that  she  adopts  in  her  own  right, 
but  requires  the  assent  of  her  legal  guardian  for  the  time  being,  then  in  the 
above  case,  the  wife  may  adopt  another  son  notwithstanding  the  adoption  of  a 
son  by  the  husband  alone,  provided  the  latter  gpives  his  assent.  For  the  same 
reason,  simultaneous  or  successive  adoption  by  two  or  more  co- wives  or  co- 
widows,  of  two  or  more  sons,  one  by  each,  would  be  perfectly  valid,  when  there 
is  the  requisite  assent  therefor. 

Different  Schools  on  the  condition  for  woman's  capacity  for  adop- 
tion.— I  have  already  placed  before  you  the  divers  views  put  forward  by  the 
different  commentators,  with  respect  to  women's  capacity  for  adoption.  It  is 
impossible  to  deduce  one  common  principle  from  the  different  doctrines  which 
are  not  reconcileable  with  one  another.  The  character  in  which  a  woman  is 
competent  to  adopt  would  therefore  necessarily  be  different  in  the  different 
Schools.  This  much,  however,  is  common  to  all  the  Schools  that  a  woman  may 
adopt  during  her  husband's  life,  only  with  his  assent,  except  when  he  is  an  idiot 
or  insane :  in  which  case  an  adoption  may  be  competent  to  her  with  the  hus- 
.band's  kinsmen's  assent  in  those  Schools  which  have  adopted  that  doctrine. 

The  M'thila.  School. — The  modem  usage  in   Mithild,  with   respect  to 

woman's  power  of  adoption,  appears  to  accord  with  the  doctrine  maintained  by 

Nanda  Pandita  in  the  Dattaka-Mimansa.*    There  a  widow  cannot  adopt  in  the 

.^attaka  form  at  all,^  in  spite  of  the  deceased  husband's  sanction  for  the  same. 

The  principle  upon  which  this  doctrine  rests  is  explained  in  the  Dattaka-Mimdnsa, 

1  Dat.  Mim.  1,  22.  ■  Dat.  Mim.  6,  50. 

<  Yiramitrodaja,  p.  165.  *  Oat.  Mim.  1, 16  and  21. 

^  Dat.  Him.  1,  16  ;  Yivada-Ghintamani,  p.  74  ;  W.  Maonaghten's  Hinda  Law,  vol.  1,  pp.  95, 

:  Jai  Bam  Dhami  ▼.  Musan  Dhamif  5  Bengal  Select  Beporti,  p.  8^  (new  edition). 
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according  to  which  a  woman  in  adopting  a  child  acts  simply  as  her  husband's  agent 
in  the  legal  sense.  And  as  an  agent's  anthority  is  revoked  by  the  death  of  the 
principal,  so  is  the  husband's  anthority  to  his  wife  to  adopt,  determined  on  his 
death ;  a  widow  therefore  cannot  adopt. 

The  Bengal  School  does  not  appear  to  admit  the  doctrine  of  agencj, 
for  it  recognizes  the  right  of  widows  to  affiliate  sons  with  the  deceased  hus- 
band's permission,  signified  before  his  death.  In  this  School  women  appear  to 
possess^  the  capacity  to  adopt  in  their  own  right,  but  the  husband's  assent  is 
absolutely  necessary,  by  reason  of  Yasishtha's  text,  whether  it  be  taken  to  supply 
their  supposed  want  of  discretion,  or  to  discourage  the  idea  of  a  woman  haTing 
a  son  apart  from  her  husband.  The  sufficiency  of  the  husband's  kinsmen's 
assent  is  not  admitted  by  this  School. 

The  Benares  School  is,  according  to  the  modem  view,  the  same  in  this  re- 
spect as  the  Bengal  School.  Women  may  adopt  with  the  husband's  permission 
either  in  his  life  or  after  his  death.  The  Yiramitrodaya,  however,  maintains, 
as  we  have  already  seen,  that  widows  may  adopt  with  the  assent  of  the  hus- 
band's kinsmen.  But  this  view  was  not  accepted  by  the  courts  of  justice,  inas- 
much as  they  were  advised  by  Pandits  that,  with  respect  to  the  law  of  adoption, 
the  Yiramitrodaya  is  outweighed  by  the  superior  authority  of  the  D&ttak&- 
Mfm&Qsa  which  repudiates  the  doctrine  of  guardianship  of  women  for  adoption.* 
But  it  did  not  occur  to  the  Pandits  that  if  Nanda  Pandita's  view  be  accepted  as 
binding  in  the  Benares  School,  there  xx)uld  be  no  adoption  by  a  widow  even 
with  her  deceased  husband's  permission.  The  law,  however,  has  developed  in 
this  way,  and  it  is  now  settled  that  a  widow  in  that  School  can  affiliate  only 
with  her  deceased  husband's  authority. 

The  Madras^  Bombay  and  Puiyab  Schools  recognize  a  widow's  oompe^ 

tency  to  adopt,  either  with  the  assent  of  her  deceased  husband  or  with  that  of 
his  kinsmen.  These  two  doctrines  appear  to  be  inconsistent  with  each  other. 
For,  those  commentators  that  maintain  a  widow's  power  to  adopt  with  the 
assent  of  her  husband's  kinsmen,  explain  the  expression  '^  husband's  assent  '* 
required  by  Yasishtha  for  an  adoption  by  a  woman,  to  intend  the  assent  of  her 
legal  guardian,  and  in  support  of  this  interpretation,  they  rely  upon  the  pas- 
sages of  Manu  and  Yajnavalkya,  ordaining  the  dependent  state  of  women  and 
their  guardianship.  According  to  this  doctrine,  the  husband's  assent  is  suffi- 
cient for  an  adoption  during  his  life  when  he  is  the  wife's  guardian ;  but  a 
deceased  husband's  assent  expressed  in  his  lifetime,  cannot,  according  to  tl  ' 
theory,  be  efEectual  after  his  death  so  as  to  authorize  his  widow  to  adopt,  i\ 
his  guardianship  ceases  on  his  death,   and  some  other  relation  becomes  tl 

1  Dattaka-Chandriki,  1,  7. 

2  Raja  Shumshere  Mull  v.  Ranee  Dilraj  Konwur,  2  BeDgal  Sel.  Rep.,  216  j  Jai  Bam  Dha 
T.  Musan  Dhamit  5  Bengal  Sel.  Rep.,.  8. 
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goardian  of  his  widow,  who  must  therefore  adopt  with  that  relation's  assent. 
It  is  difficult  to  explain  how  these  irreconcileable  doctrines  have  come  to  be 
adopted  in  these  Schools.  This  grave  anomaly  seems  to  be  due  to  the  modem 
development  of  law. 

It  maj  be  observed  here  that  the  doctrine  of  widow's  capacity  to  adopt 
with  the  assent  of  the  husband's  relations  only,  appears  to  accord  best  with  the 
Mitakshari  doctrine  of  inheritance  by  survivorship  in  a  joint  family.  For  if 
the  adoption  by  a  widow  be  made  with  the  concurrence  of  the  surviving  mem- 
hen  of  a  joint  family,  the  question  of  vesting  and  divesting  does  not  arise,  the 
boy  being  introduced  into  the  family  by  the  assent  of  its  members,  he  becomes 
a  member  of  the  family,  corporation  by  its  own  act  conferring  a  right  to  the 
family  estate.  But  adoption  by  the  permission  of  the  deceased  husband  will 
have  the  effect  of  divesting  the  undivided  coparcenary  interest  of  the  adoptive 
£ather,  which  must  on  his  death  have  passed  by  survivorship  to  the  other  mem- 
bers of  the  family. 

Adoption  by  widows  without  authority  peculiar  to  the  Bombay  School 

and  to  the  Jainas. — The  Bombay  School  recognizes  the  competency  of  a  widow 
to  adopt  a  son  without  any  authority  from  her  husband  or  his  relations,  if  the 
husband  was  not  a  member  of  a  joint  family,  or  was  separated  from  his  co- 
parceners. Consist-ently  with  the  other  doctrines  respecting  the  power  of 
widows  to  adopt,  that  are  prevalent  in  that  School,  this  special  privilege  enjoyed 
by  widows  there,  may  be  explained  upon  the  theory  that  women  have  the  right 
to  adopt,  but  as  the  widows  under  th9  circumstances,  are  entitled  to  inherit  their 
husband's  estate  to  the  exclusion  of  her  husband's  relations,  they  become  neces- 
sarily independent  of  them,  and  accordingly  do  not  require  their  assent  for 
adoption.  This  usage  may  also  be  explained  upon  the  supposition  of  the  hus- 
band's assent  being  presumed  from  the  absence  of  express  prohibition;  and 
this  doctrine  derives  some  support  from  an  observation  made  by  the  author  of 
the  Viramitrodaya^  in  the  course  of  refuting  the  position  that  a  widow  cannot 
adopt  at  all  if  her  husband  died  without  gpiving  permission.  But  the  author's 
own  view  on  the  matter,  is,  as  we  have  already  seen,  that  a  widow  must  have 
the  consent  of  the  husband's  kinsmen. 

This  Bombay  doctrine  of  the  independence  of  widows  inheriting  tiieir  hus- 
band's estate,  in  adopting  sons  according  to  their  pleasure,  appears  to  have  some 
connection  with  the  nature  and  character  of  the  '  widow's  estate '  in  property  in- 
herited from  the  husband.     The  text  of  Katyayana,'  which  is  the  foundation  of 
he  anomalous  estate  well-known  as  the  Hindu  widow's  estate,  is  not  cited  by 
^e  commentators  of  that  School,  excepting  Mitra  Misra.    But  his  interpretation 
that  text  is  different  from  that  put  upon  it  by  Jimutavahana,  and  he  does, 

1  Yiramitrodaya,  pp.  115-116.  8  Dajabhaga,  XI,  1,  56. 
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muttee  puttro  on  the  subject  of  your  receiving  an  adopted  son.  Subsequently, 
by  the  will  of  God,  you  have  given  birth  to  a  male  child.  Still,  having  regard 
to  the  future,  I  have  again  given  you  permission.  If,  which  Q-od  forbid,  the 
male  child  of  your  body  be  non-existent,  then  you  will  adopt  a  son  from  my 
race  (gotra),  or  from  a  different  race  (gotra)^  for  the  purpose  of  performing  miuo 
and  your  Bradh  and  other  rites,  and  for  the  Sheba  (service)  of  the  gods  and 
for  the  succession  to  the  zemindary  and  other  property ;  on  which,  if  the  adopt- 
ed son  be  non-existent  which  God  forbid,  then  you  shall,  according  to  your 
pleasure,  on  the  failure  of  one,  adopt  other  sons  in  succession,  to  avoid  the 
extinction  of  the  pinda  (funeral  cake  or  offering) ;  that  Dattaka  (adopted)  son 
shall  be  entitled  to  perform  your  and  my  sradh  Ac.,  and  that  of  our  ancestors, 
and  also  to  succeed  to  the  property.  To  this  I  execute  this  OnumutUe 
puttroy 

With  respect  to  the  construction  of  this  document  the  Lords  of  the  Judicial 
Committee  observe  as  follows : — "  The  first  question  which  arises  is  as  to  the 
construction  of  this  instrument.  It  seems  to  have  been  considered  by  the  two 
Judges  of  the  Sudder  Court,  who  decided  in  favour  of  the  respondent  (certainly 
by  one  of  them,)  that  the  document  was  to  be  regarded  as  a  Will,  and  as  con- 
taining a  limitation,  on  failure  of  male  issue  of  the  testator  in  tl4.e  lifetime  of 
Chundrahullee  Dehia,  of  the  estate  of  the  testator,  to  a  son  to  be  adopted  by 
Chundrahullee  Dehia,  as  a  persona  designata ;  and  one  of  the  Judges,  in  a  very 
elaborate  argument,  refers  to  Mr.  Feame^a  celebrated  treatise  on  Contingent 
Remainders,  in  order  to  show  that  such  a  devise  by  the  English  law  would  be 
valid.  There  is  no  doubt  that  by  the  decision  of  Courts  of  Justice,  the  testa- 
mentary power  of  disposition  by  Hindoos  has  been  established  within  the 
Presidency  of  Bengal ;  but  it  would  be  to  apply  a  very  false  and  mischievous 
principle  if  it  were  held  that  the  nature  and  extent  of  such  power  can  be 
governed  by  any  analogy  to  the  lav  of  England,  Our  system  is  one  of  the  most 
artificial  character,  founded  in  a  great  degree  on  feudal  rules,  regulated  by  Acta 
of  Parliament,  and  adjusted  by  a  long  course  of  judicial  determinations  to  the 
wants  of  state  of  a  society  differing  as  far  as  possible  from  that  which  prevails 
amongst  Hindoos  in  India, 

"  But  their  Lordships  are  quite  satisfied  that  there  is  in  this  case  no  room 
for  the  application  of  any  such  doctrines.  The  instrument  before  us  is  merely 
what  it  purports  to  be,  a  deed  of  permission  to  adopt ;  it  is  not  of  a  testamen- 
tary character,  it  was  registered  as  a  deed  in  the  lifetime  of  the  maker;  ^t 
contains  no  word  of  devise,  nor  was  it  the  intention  of  the  maker  that  it  sh<  w 
contain  any  disposition  of  his  estate,  except  so  far  as  such  disposition  m  ht 
result  from  the  adoption  of  a  son  under  it.  He  mentions  the  objects  whic'  ^' 
duced  him  to  make  the  deed — religious  motives,  the  perpetuation  of  his  fai  J* 
and  the  succession  to  his  property ;  but  it  was  by  the  adoption,  and  only  by   i® 
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adoption,  that  those  objects  were  to  be  secured,  and  only  to  the  extent  in  which 
the  adoption  could  secure  them." 

Their  Lordships,  however,  expressed  no  opinion  as  to  the  power  of  Grour 
Kj£&iore  to  have  made,  by  devise  of  his  estates,  the  disposition  in  favour  of  a  son 
to  be  adopted,  insisted  on  by  Bam  Kishore,  as  their  Lordships  found  no  devise  in 
the  instrument.  The  result  was  that  Bam  Kishore  was  declared  not  entitled  to 
the  property,  the  estate  of  the  widow  of  Bhowanee  Elishore  being  not  liable  to 
be  divested.  The  precise  ground  upon  which  this  decision  was  based  has  been 
the  subject  of  discussion  in  later  cases,  as  there  are  observations  in  the  judg- 
ment, from  which  several  different  principles  may  be  inferred,  any  one  of  which 
may  support  the  decree. 

An  adoption  then  made  is  invalid. — The  Judicial  Committee  did  not, 
however,   make  any   express  declaration  with  respect  to  the  validity  or  other- 
wise of  Bam  Kishore's  adoption ;  and  that  question  arose  after  the  death  of 
Bhoobun  Moyee  and  Chundrabullee,  when  Bam  Kishore  got  into  possession  of 
the  estate,  and  was  sued  for  its  recovery  by  a  more  distant  relation.     It  was 
beyond  all  dispute  that  if  Bam  Kishore's  adoption  were  valid  he  would  be 
entitled  to   take  the  estate  after  the  death   of  the  widow  and  the  mother  of 
Bhowanee  as  his  brother  by  adoption ;  and  from  one  part  of  the  judgment  it 
might  be  contended  that  the  Privy  Council  rested  their  decision  upon  the  pi-in- 
eiple  that  Bam  Kishore  being  a  brother  by  adoption  to  Bhowanee,  the  last  full 
owner  of  the  property  could  not  t«)ke  in  preference  to  his  widow,  far   less  could 
her  vested  estate  be  defeated  and  divested  by  his  subsequent  adoption.     On  the 
other  hand  it  might  as  well  be  maintained  that   the  adoption  was  by  necessary 
implication  declared  to  be  invalid.     Because   Lord  Kingsdown   at  one  part  of 
the  judgment  observes,  "  that  at  the  time  when  Chundrabullee  Debia  professed 
to  exercise  it,  the  power  was  incapable  of  execution";  and  in  a  later  part  his 
Lordship  referring  to  the  anuTnati-patra  of  Q-our  Kishore    observes, — "  it  does 
not  in  express  terms  assign  any  limits  to  the  period  within  which  the  adoption 
may  be  made.     But  it  is  plain  that  some  limits  must  be  assigned.     It  might  well 
have  been  that  Bhowanee  had  left  a  son,  natural  bom  or  adopted,  and  that  such 
son  had  died  himself,  leaving  a  son,  and  that  such  son  had  attained  his  tfiajority 
m  the  lifetime  of  Ghundrahullee  Dehia.     It   could  hardly  have   been  intended 
that  after  the  lapse  of  several  successive  heirs,  a  son  should  be  adopted  to  the 
great-grandfather  of  the  last  taker,  when  all  the  spiritual  purposes  of  a  son 
a^^ording  to  the  largest    construction  of  them,    would  have  been  satisfied. 
I    :  whatever  may    have    been    the    intention,    would  the  law   allow  it  to 
1     effected?      We    rather    xmderstand.  the   judges    below  to  have    been  of 
c    lion  that  if  Bhowanee  Kishore  had  left  a  son,  or  if  a  son  had  been  law- 
'     7  adopted  to  him  by  his  wife  under  a  power  legally  conferred  upon  her,  the 
1     "^r  of  adoption  given  to  Chundrabullee  Debia  would  have   been  at  an  end. 

G  0 


242  CAPACITY  OF  FEMALES  TO  ADOPT. 

But  it  is  difficult  to  see  what  reasons  could  be  assigned  for  such  a  result    wbicb 
would  not  equally  apply  to  the  case  before  us." 

In  the  second  case^  that  arose  about  the  same   matter,  after  the  death 
of  Bhoobun  Moyee,   the   High   Court  held  that  the  Privy  Council  had  not 
intended  to  declare  Ram  Kishore's  cwioption  to  be   invalid  in  law,   and    that 
it  was   a  perfectly  valid  one.      But  on  appeal  to  the   Privy  Council,    their 
Lordships  took  a  different  view,  and  referring  to  the  above  passages,  went  on  to 
observe,* — "  The  substitution  of  a  new  heir  for  the  widow  was,  no  doubt,  the 
question  to  be  decided,  and   such  substitution  might  have  been  disallowed,  the 
adoption  being  held  valid  for  all  other  purposes,  which  is  the  view  that   the 
lower  court  have  taken  of  the  judgment,  but  their  Lordships  do  not  think  that 
this  was  intended.     They  consider  the  decision  to  be  that,  upon  the  vesting  of 
the  estate  in  the  widow  of  Bhowanee,  the  power  of  adoption  was  at  an  end,  and 
incapable  of  execution.     And  if  the  question  had  come  before  them  without  any 
previous  decision  upon  it,  they  would  have  been  of  that  opinion."     This  ques- 
tion again  arose,  in  another  shape,  before  the  Judicial  Committee  in  a  case  from 
Madras,^  in  which  a  son's  widow  having  obtained  her  widow's  estate  in  the 
property  inherited  by  her  deceased  husband  from  his  father,  the  widow  of  that 
father  adopted  a  son  with  the  assent  of  Sapindas.     The  Judicial  Committee, 
referring  to  the  above  two   cases  and  citing  the  above  passage  from  Padma- 
Kumari's  case  observe,  "  Their  Lordships  entirely  concur  in  that  view,  and  they 
are  of  opinion  that  the  adoption,  with  the  permission  of  Sapindas  in  the  present 
case,  could  have  no  greater  effect  as  regards  the  right  to  property  than  the  adop- 
tion under  the  deed  of  permission  in  the  cases   to  which  reference  has  been 
made."     Following  the  above  doctrine,  the  Bombay  High  Court  have  held,* 
that  in  those  cases  in  which   a  widow  is  otherwise  competent  to  adopt  a  son 
without  any  authority  either  from  her  deceased  husband  or  from  his  Sapindas, 
she  cannot  exercise  the  power  if  her  husband's  estate  is  vested  in  the  son's 
widow. 

I  may  tell  you  in  this  connection  that  so  far  as  the  Bengal  School  is  oon- 
cemed  the  above  doctrine  is  founded  on  the  general  principle  that  an  estate 
once  vested  cannot  be  divested  by  any  subsequent  event,  enunciated  in  the 
Unchastity  case^  as  well  as  in  the  Blindman's  son's  case^ ;  in  the  former  of  which 
it  was  held  that  unchastity  of  a  woman,  subsequent  to  her  husband's  death  did 

^  Puddo  Kumaree  Dehee  y.  Juggut  Kishore  Aeharje9,  h  L.  B.  6  Calo.,  615. 

*  Padma  Kumari  Dehi  v.  CouH  of  Wards,  L.  E.,  8  I.  A.,  229  ;  I.  L.  R.,  8  Calc,  302. 

*  Thayammdl  y.  Venkatardmd,  I.  L.  B.,  10  Mad.,  205 ;  affirming  I.  L.  B.,  7  Had.,  401. 

*  Keshav  Bdmkriahna  y.  Oovind  Oanesh,  I.  L.  B.,  9  Bom.,  94. 

*  Moniram  Kolita  y.  Kerry  KolUanee,  L.  B.,  7  I.  A.,  115;  I.  L.B.,  5  Calo.,  776 ;  6C.  L. 
822. 

*  Kalidas  Vaa  y.  Krishna  Chtmdra  Das,  H  W.  B.,  0.  0.,  11  j  2  B.  L.  B.,  P.  B.,  108. 
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not  divest  the  estate  vested  in  her  by  inheritance  from  her  hnsband ;  and  in  the 
Becond,  it  was  ruled  that  the  estate  of  a  deceased  person,  which  had  passed  to  a 
collateral  relation  of  his,  to  the  exclusion  of  his  son  who  was  blind  from  his  birth, 
t!onld  not  be  divested  in  favour  of  the  blind  son*s  begotten  son  born  subsequently 
and  free  from  any  defect  causing  exclusion  from  inheritance.    It  should  be  noticed 
that  in  all  the  above  cases  relating  to  adoption,  the  estate  was  vested  in  the  son's 
widow,  that  is  to  say,  in  the  descending  line.     A  distinction,  however,  is  drawn 
by  the  Mitakshara  School  when  the  estate  is  vested  in  a  collateral  relation  of 
the  donor  of  the  power  of  adoption,  which  can  take  place  according  to  that  school 
as  it  recognizes  the  doctrine  of  survivorship   amongst  the  members  of  a  joint 
family,  whereby  the  widow  is  excluded,  although  she  may  be  permitted  by  her 
deceased  hnsband  to  adopt.    In  such  a  case,  a  collateral  heir  taking  by  survi- 
vorship may  be  divested  by  subsequent  adoption,  and  later  on  I  shall  discuss  the 
principle  upon  which  that  doctrine  is  based.     But  what  I  wish  to  point  out  here 
is,  that  there  is  such  a  difference  between  the  Dayabhaga  and  the  Mitdkshard 
School  with  respect  to  several  important  points  of  doctrine,  that  you  would 
introduce  anomalies  if  you  endeavour  to  lay  down  general  principles  governing 
both  the  Schools.    In  Bengal  a  collateral  relation  can,  under  no  circumstances,  in- 
herit the  estate  of  a  person  in  preference  to  his  widow  unless  she  be  excluded 
from  inheritance  by  reason  of  personal  defects ;  hence  when  an  adoption  is  made 
by  a  widow  in  Bengal,  the  question  of  divesting  a  collateral  heir  does  not  arise, 
the  estate  of  the  adoptive  father  must  vest  in  the  widow,  if  the  inheritance  did 
not  pass  in  the  descending  line.     It  is  no  doubt  possible  to  conceive  a  case  in 
which  a  person  without  any  heir  in  the  descending  line,  may  have  a  wife  who  is 
excluded  from  inheritance  for  a  cause  such  as  congenital  blindness,  and  may 
give  her  permission  to  adopt  a  son.     Then  on  his  death  his  estate  must  pass  to 
a  collateral  heir,  and  the  question  may  arise,  can  she  make  a  valid  adoption  so 
as  to  divest  the  estate  vested  in  the  collateral  heir?     The  answer,  according  to 
the  Bengal  doctrine,  appears  to  be  in  the  negative.     For  an  adopted  son  cannot 
he  in  a  better  position  than  the  Blindman's  son  above  referred  to,  who  is  far 
superior  to  a  fictitious  son  in  a  spiritual  point  of  view. 

It  should  be  observed  that  the  rule  against  the  exercise  of  the  power  of  adop- 
tion when  the  estate  is  vested  in  a  person  other  than  the  widow,  is  not  appli- 
cable when  the  authority  is  given  by  a  Will  containing  disposition  of  the  estate 
in  favour  of  the  boy  to  be  adopted,  by  defeating  the  estate  of  the  heir  in  whom 
it  may  be  vested  at  the  time  of  adoption. ^  For  a  gift  to  an  adopted  son  forms  an 
exception  to  the  general  rule  that  a  Hindu  is  incapable  of  making  a  valid  gift 
in  favour  of  an  unborn  person* ;  and  a  Hindu  is  competent  to  make  a  gift  subject 

'■  Lnokmarain  Tagore's  case,  Sir  F.  Macnaghten's  Considerations  on  Hindu  Law,  p.  168. 
*  Jot9ndromohim  Tagore  v.  Qanendromohun  Tagore,  18  W.  B.,  359. 
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to  a  condition  of  defeasance.^  Therefore  if  a  Hindu  directs  his  widow  to  adopt  by 
a  Will,  in  the  event  of  his  existing  son  dying  without  male  issue,  and  further 
directs  that  the  son  so  adopted  shall  take  his  estate  notwithstanding  his  other 
heirs,  it  would  seem  that  the  adoption  would  be  yalid.  The  above  result,  how* 
ever,  would  not  follow,  merely  because  the  authority  is  contained  in  a  Will 
unless  there  be  a  gift  express  or  necessarily  implied  in  favour  of  the  son  to  be 
adopted.^ 

The  power  revives  if  the  estate  comes  back  to  the  widow.— We  have 

just  seen  that  an  adoption  made  by  a  widow  in  tl\e  exercise  of  a  conditionai 
power  is  invalid,  if  at  the  time  the  estate  left  by  her  husband  is  vested  in  the 
son's  widow.     But  suppose  the  son's  widow  dies  during  the  lifetime  of  the 
f ather%  widow  to  whom  the  estate  comes  back  as  heir  to  her  deceased  son ;  and 
the  question  arises,  can  she  then  make  a  valid  adoption  in  pursuance  of  the 
authority  of  her  husband  ?     This  question  is  not  free  from  difficulty :  for,  in 
Bhoobunmoyee's  case  Lord  Kingsdown  observes,  that  ^^  the  power  was  incapable  of 
execution  "  when  ChundrabuUee  sought  to  exercise  it,  and  in  a  subsequent  part 
of  the  judgment  his  Lordship  cites  apparently  with  approbation,  the  opinion  o( 
the  court  below  that  if  Bhowani  had  left  a  son  natural  bom  or  adopted,  "  ihe 
power  of  Ghund/rdbullee  would  have  been  at  an  end  "  ;  and  in  Padma  Kumari's  case 
the  Judicial  Committee  "  consider  the  above  decision  to  be  that  upon  the  vesting 
of  the  estate  in  the  widow  of  Bhowanee  the  power  of  adoption  was  at  an  end,  and 
incapable  of  execution"     The  language  used  by  their  Lordships  may,  no doubt^ 
support  the  view  that  the  power  became  extinguished.     On  the  other  hand,  if 
the  words  used  be  considered  in  the  light  of  the  facts  of  those  cases,  it  may  very 
fairly  be   maintained  that  they  were  not  intended  to  convey  that  meaning. 
Because,  in  the  first  place,  it  was  not  necessary  to  go  so  far  for  the  purposes  of 
those  cases ;  the  expression,  that  the  power  was  incapable  of  execution  as  used 
in  the  first  case,  being  liable  to  the  construction  that  it  was  incapable  of  exe- 
cution in  such  a  manner  as  to  invest  Ram  Kishore  with  all  the  rights  of  a  son, 
but  not  to  render  his  adoption  invalid, — the  words  *  at  an  end  '  were  added  in 
the  second  case  for  the  purpose  of  showing  that  no  valid  adoption  could  be 
made  at  the  time;  and  that  the  adoption  was  absolutely  void.    In  the  next  place, 
Lord  Kingsdown  himself  observes, — '•  If  Bhowanee  Kishore  had  died  unmarried, 
his  mother,  ChundrabuUee  Debia,  would  have  been  his  heir,  and  the  question  of 
adoption  would  have  stood  on  quite  different  grounds.     By  exercising  the  power 
of  adoption,  she  would  have  divested  no   estate  but  her  own,  and  this  would 
have  brought  the  case  within  the  ordinary  rule."     This  passage  appears  to  f 

*  Bhoolnin  Mohini  Dehia  v.  Hurrish  Chtrnder  Chowdhry;  I.  L.  R.,  4  Calc,  28;  8  C.  L 
339;  L.  B.,  5  I.  A.,  138. 

*  Tarachum  Chatterjee  v.  Sures  Chunder  Mooherjeey  I.  L.  K.,  17  Calc,  122. 
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nish  us  with  the  real  principle,  namely,  that  the  power  may  be  eiereised  when 
the  estate  is  vested  in  the  widow.  It  makes  no  difference  whether  the  estate 
devolves  on  her,  just  after  the  death  of  the  son,  or  after  the  death  of  the  son's 
widow,  for  in  either  case  it  comes  to  her  as  heir  of  her  son.  And  it  wonld  seem 
that  if  it  comes  to  her  even  after  making  another  descent,  the  same  principle 
would  apply.  What  the  Privy  Council  appears  to  lay  down  is,  that  the  estate 
of  the  adoptive  father  mnst  be  in  attendance,  as  it  were,  to  drop  down  on  the 
boy  as  soon  as  he  is  adopted,  in  order  that  the  adoption  may  be  valid.  Hence 
it  wonld  appear  that  the  power  revives  when  the  estate  comes  back  to  the  adopt- 
ing widow,  and  an  adoption  then  made  is  perfectly  vaiid,^  because  by  making  an 
adoption,  she  divests  her  own  estate.^ 

It  is  worthy  of  remark  here  that  such  an  adoption  as  this  is  somewhat 
anomalous.  The  adopting  widow  takes  a  limited  interest  in  the  estate  inherited 
from  her  son  or  grandson,  and  the  boy  is  adopted  by  her  to  her  own  husband, 
and  does  not  confer  any  special  spiritual  benefit  on  the  last  full  owner  of  the 
estate ;  at  any  rate  the  adoption  may  be  made  without  his  consent,  yet  it  dis- 
appoints his  reversionary  heirs,  to  whom,  it  may  be,  the  last  fall  owner  expected 
his  estate  would  ultimately  go.  Incidents  like  this  show  that  you  cannot  but 
admit  that  a  power  of  adoption  involves  the  idea  of  testamentary  disposition  to 
a  certain  extent. 

Power  of  adoption  given  by  a  man  having  two  or  more  wives.— When 

a  person  having  more  wives  than  one  wishes  to  have  a  son  adopted  after  his 
death,  he  may  give  a  general  authority  to  all  his  widows  to  adopt,  or  he  may 
direct  each  of  them  to  adopt  a  son,  or  he  may  desire  any  one  of  them  to  adopt 
a  son,  or  he  may  confer  a  special  authority  on  one  of  them  to  adopt. 

If  the  adoption  by  a  widow  is,  as  it  is  generally  considered  to  be,  but  an  act 
done  in  the  exercise  of  a  power  conferred  by  the  husband,  then  when  one  of  the 
widows  is  specially  authorized  to  adopt,  she  and  she  alone  can  adopt,  and  may 
do  80  without  consulting,  and  even  against  the  will  of,  her  oo- widows  who  have 
no  right  in  the  matter,  and  would  be  incapable  of  adopting,  even  on  her  death 
without  adoption. 

So,  when  either  of  the  widows  is  authorized  to  adopt  independently  of  the 
other  or  others;  any  one  of  them  is  competent^to  adopt  a  son,  without  the  con- 
sent or  against  the  wishes,  of  her  co- widow. 

When,  however,  a  husband  authorizes  each  of  his  widows  to  adopt  a  son, 
and  contemplates  the  adoption  of  a  son  by  one  widow  during  the  lifetime  of 
another  son  adopted  by  her  co- widow, — the  case  is  attended  with  difficulty.  We 
have  already  seen  that  an  authority  for  simultaneous  adoption  of  two  sons,  one 

^  itcanikckand  Oolecha  y.  Jagatsettani  Frankumari  Bihiy  I.  L.  S.,  17  Galo.,  518,  (536.) 
*  Bykantmonee  Roy  v.  Kisto  Soonderee  Roy,  7  W,  R.,  392. 
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by  each  of  two  wives,  is  held  to  be  invalid.  Now,  although  the  donor  of  the 
authority  may  not  expressly  say  that  the  adoptions  are  to  be  simultanooos,  yet 
when  he  authorizes  each  of  his  widows  to  adopt  a  son,  in  words  showing  his 
intention  to  be  that  there  should  be  two  adopted  sons  living  at  the  same  time, 
the  authority  may  be  construed  to  be  simultaneous  and  not  distributive,  and 
regarded  invalid  and  inefEectual  in  law.  This  would  certainly  be  the  result,  if, 
under  no  circumstances  effect  could  be  given  to  an  authority  of  that  descHptioiL 
But  you  should  bear  in  mind  what  I  have  already  told  you,  namely,  that  upon 
the  present  state  of  law,  a  second  adoption  may  be  made  with  the  consent  of 
an  existing  adopted  son.^  Therefore  you  cannot  pronounce  an  authority  to  be 
invalid  simply  because  it  contemplates  the  existence,  at  the  same  time,  of  two 
adopted  sons,  unless  it  expressly  direct  simultaneous  adoption  of  two  sons. 

If  a  general  authority  is  given  to  two  or  more  widows  to  adopt  a  son,  and 
there  are  no  words  showing  that  the  power  was  intended  to  be  exercised  distri- 
butively,  then  it  would  seem  that  the  authority  can  be  carried  into  effect  by  all 
of  them  acting  jointly.     The  question  is  not  free  from  doubt  and  difficulty.    For 
if  one  of  the  widows  die  or  refuse  to  comply  with  her  husband's  directions,  then 
following  the  rules  relating  to  survivorship  of  powers,*  the  authority  cannot  be 
exercised  by  the  survivors  or  by  those  that  are  willing,  should  all  the  donees  be 
designated  by  name ;  for  a  naked  power  must  be  strictly  construed.     On  the 
other  hand,  it  should  be  remembered  that  the  wife  is  the  only  person  to  whom 
the  power  of  adoption  may  be  delegated,  and  therefore  when  a  person  having 
more  wives  than  one,  gives  authority  to  them  to  adopt,  they  may  be  regarded  as 
holders  of  an  office,   and  the  power  taken  as  intended  to  be  given  to  the  office 
and  not  to  the  person.     Looking  to  the  object  and  the  peculiar  character  of  a 
power  of  adoption,  you  may  be  justified  in  presuming  the  intention  of  the  donor 
to  have  been  to  confer  it  on  the  wife  or  wives  who  may  be  willing  to  carry  out 
his  wishes.     Assuming  this  view  to  be  correct,  suppose  that  several  widows  are 
willing  to  adopt,  but  they  cannot  all  agree  as  to  the  boy  to  be  selected,  or  any 
other  matter,  then  the  question  arises,  is  any  one  of  them  entitled  to  priority  ? 
In  Luckinarain  Tagore's  case,*  the  first  widow  founded  her  claim  to  adopt  upon 
seniority,  and  the  third  and  youngest  founded  hers  upon  the  fact  of  her  having 
borne  a  son  to  her  deceased  husband :  the  Master  reported  in  favour  of  the  first 
widow,  and  there  being  no  opposition,  the  court  confirmed  the  report. 

In  Bombay,  when  a  widow  whose  husband  was  not  member  of  a  joint 
family,  is  permitted  to  adopt,  without  authority  from  her  husband  and  without 
consent  of  his  kinsmen,  it  is  held  that  if  there  are  several  widows,  the  ser  or 
has  in  case  of  difference  the  superior  right  to  adopt  even  without  the  consen  of 

*  Lectnre  V,  p.  180  et  aeq.  •  Farwell  on  Powers,  pp.  367  et  aeq, 

*  Sir  F.  Maonsghten's  Considerations  on  Hindu  Law,  p.  172. 
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the  junior  widow.^  But  it  is  said  that  the  younger  cannot  adopt  without  her 
senior's  consent,  except  in  case  of  irregularity  on  the  latter's  part.^  And  it  has 
been  held  that  an  adoption  by  a  younger  widow  without  the  consent  of  the  elder 
was  invalid,  the  reason  of  the  rule  being  that  the  senior  wife  is  the  indispensable 
associate  of  the  husband  in  all  religious  ceremonies.^ 

Widow  is  not  legally  bound  to  adopt,  nor  are  her  rights  affected  by 
her  deceased  husband's  durection  to  adopt.— Although  a  person  may,  whilst 

giving  authority  to  his  wife  to  adopt,  earnestly  desire  her  to  carry  out  the 

direction,  yet  a  widow  cannot  be  legally  compelled  to  act  upon  it,  if  she  refuses 

to  do  so.     There  is  no  express  rule  on  the  subject  in  the  commentaries ;  and 

regard  being  had  to  the  character  in  which  a  woman  may  adopt  according  to  the 

true  construction  of  Hindu  law,  it  must  necessarily  be  a  matter  entirely  left  to 

the  discretion  of  the  woman  who  has  received  her  husband's  assent,  to  adopt  a 

son  or  not.     A  Pundit  of  the  Bengal  Sudder  Court,  however,  gave  his  opinion* 

that  "  the  moment  permission  to  adopt  was  pronounced,  it  had  the  same  effect 

as  if  a  child  had  been  conceived  in  the  womb  of  the  widow,  and  her  intention  to 

adopt  under  the  permission  operated,  to  all  intents  and  purposes,  as  if  she  were 

encierUe.^^     In  a  subsequent  casc,^  in  which  a  widow  authorized  by  her  husband  to 

adopt  sued  as  heir  of  her  husband,  an  objection,  based  upon  the  Pundit's  opinion 

was  taken  by  the  defendent  to  the  effect  that  the  suit  for  a  personal  right  as 

widow  did  not  lie,  the  right  vesting  from  the  time  of  her  husband's  death  in 

the  boy  thereafter  to  be  adopted  by  her.    This  theory  of  constructive  pregnancy 

through  a  permission  to  adopt,   and  the  fanciful  analogy  between  it  and  real 

pregnancy  did  not  meet  with  approbation  of  the  court,  which  further  observed, 

*'  The  truth  is,  that  the  supposition  of  a  positive  and  actual  right  vested  in  an 

embryo  which  may  never  come  to  a  full  existence,  is  one  which  must  almost  be 

rejected  on  the  mere  statement  of  it."    And  it  was  held  that  the  fact  of  an 

authority  to  adopt  being  possessed  by  a  widow  does  not  supersede  and  destroy  her 

personal  rights  as  widow,  and  that  these  rights  continue  in  full  force  till  an 

adoption  is  actually  made.     The  following  observations  throw  further  light  on 

the  present  question, — "  It  is  true  that  a  widow  may,  from  the  continuance  of 

her  life-interest,  have  interest  opposed  to  her  duty,  which  should  lead  her,  if  she 

Iww  a  permission  from  her  husband,  to  adopt  a  son  without  any  delay  which  she 

can  avoid.     But  there  appears  to  be  no  power  under  the  Hindu  Law  to  compel 

a  widow  to  adopt."    This  decision  was  approved  by  the  Privy  Council  in  appeal.^ 

*  Bdkhmdbdi  t.  Bddhabdi,  5  Bom.  H.  C,  A.  C.  J.,  181 ;  Bamji  y.  Qhximau,  I.  L.  B.,  6  Bom., 

*  WeBt  and  Bnhler,  p.  977. 

'  Tadajirdv  y.  Bdmrav,  I.  L.  B.,  13  Bom.,  160. 

*  Ranee  Kiehemv/nee  y.  Baja  Oodunmt  Singh^  3  Bengal  Select  Beporfcs,  p.  304  (228). 

*  Bumwndaes  Mookerjee  v.  Muesamut  Tarinee,  7  Moore's  I.  A.,  p.  169. 
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There  were  several  cases  in  which  the  question  arose  whether  permiBsion  to 
adopt  affected  the  rights  of  a  widow  in  any  way  and  whether  she  could  be 
compelled  to  adopt,  and  which  were  all  decided  in  favour  of  the  widow.  Tt  has 
been  held  that  no  suit  can  be  maintained  for  an  order  directing .  such  widow  to 
make  an  adoption,^  and  even  when  a  person  appoints  an  executor  or  a  guardian 
directing  him  to  see  that  his  widow  adopts  a  son  who  is  to  look  to  his  estate,  it 
has  been  held  that  such  direction  cannot  deprive  the  widow  of  her  rights  as 
heiress  to  her  husband,  unless  she  is  expressly  deprived  by  a  gift  over  in  case 
of  her  refusal  to  adopt>  In  the  latest  case<^  on  this  subject,  the  law  ia  thus 
explained : — 

"  In  the  judgment  of  the  Sudder  Court  in  Bamun  Bass  MooJcerjee  v.  IftMM- 
mut  Tarinee,  in  which  their  Lordships  of  the  Privy  Council   expressed  th^ 
entire  concurrence,  the  Court  observed  that  *  There  appears  to  be  no  power  under 
Hindu  law  to  compel  a  widow  to  adopt,  though  a  case  (in  Macnaghten's  Pnnci- 
pies  of  Hindu  Law,  Vol.  II,  p.  247)  has  been  referred  to,  where  there  is  men- 
tion of  an  incompetency  in  a  widow  to  succeed,  if  she  neglect  to  make  an  adoption.' 
It  is  true  that '  the  question  of  any  possible  check  on  a  widow  who  vnlfully 
protracts  or  evades  an  adoption  specially  enjoined  upon  her  by  her  husband,' 
was  not,  on  that  occasion,  before  the  Sadr  Court  or  the   Privy  Council ;  and 
that  all  that  was  necessary  to  decide  was,  that  *  the  power  of  a  widow  duly 
authorized  to  adopt,  to  claim  her  personal  rights  until  she  does  adopt,  is  not 
afEected  by  any  consideration  of  what  might  be,  the  proper  course  if  she  could 
be  proved  to  have  violated  any  clear  and  positive  legal  obligation.'     We  think, 
however,  that  the  observations  of  the  Sadr  Court  must  be  accepted  as  favour- 
ing the  proposition  that  such  a  legal  obligation  cannot  be  created ;  and  the 
remarks  of  Peacock,  C.  J.,  in  Prasannomoyi  Dassi  v.  Kadarribini  Dasi^  are  an 
authority  for  the  view,  that  the  widow's  refusal  to  comply  with  such  a  direction 
is  no  ground  of  forfeiture  as  regards  her  rights  of  inheritance. 

"  We  cannot,  therefore,  regard  the  language  of  the  testator  as  having  crea- 
ted a  trust  which  the  widow  is  legally  bound  to  carry  out,  she  is  at  liberty  to 
comply  with  her  husband's  directions  or  hot  as  she  pleases ;  and  her  omission 
or  refusal  to  do  so,  is  no  bar  to  her  rights  of  inheritance.  Accordingly,  the 
contingency  for  which  the  Will  provides  not  having  occurred,  and  there  being  do 
gift  over,  the  testator  must  be  regarded  as  intestate,  and  his  widow  as  heiress- 
at-law  entitled  to  succeed." 

It  is  worthy  of  remark  that,  although  Hindu  widows  are  not  bound  to  adopt, 

^  Mussamut  Pearee  Dayes  y  Mussamut  Hwrhuns^e  Kooer,  19  W.  B.,  127. 

•  Dim  Moyee  Chovodhravt^  y.  Ur.  A.  D.  0.  EeUvng,  2  W.   B.,  26  MiBC. ;  firwiMi^  V     o 
Moyee  Daaee  y  TarcLchum  Koondoo,  8  W.  B.,  Miao.  7. . 

*  Uma  8v/nduri  Dahee  y.  Sourobinee  Dahee,  I.  L.  B.,  7  Calo.,  288  ;  9  C.  L.  B.,  83. 
^  3  B.  L.  B.,  0.  J.,  90. 
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and  adoptions  are  opposed  to  their  self-interest,  as  divesting  their  estates,  yet 
they  do  ^nerally  carry  out  their  husband's  intention. 

Adoption  try  a  widow  who  is  not  a  free  agent,  or  is  a  minor.— It  should, 

moreover,  be  observed  that  the  adoption  of  a  son,  however  beneficial  it  may  be 
to  the  soul  of  the  deceased  husband,  is  not  absolutely  necessary  for  the  spiritual 
benefit  of  the  widow  who  may  attain  to  heaven  by  practising  religious  austeri- 
ties, though  destitute  of  male  issue.  An  act  of  adoption  by  a  widow,  which  she 
is  not  legally  bound  to  perform,  which  is  not  conducive  to  her  spiritual  welfare, 
but  which  is  highly  detrimental  to  her  temporal  interests  by  causing  divestment 
of  her  estate,  must,  in  order  to  be  legally  buiding  on  her,  be  shown  to  be  done 
by  her  as  a  perfectly  free  agent.  Where,  therefore,  an  adoption  by  a  young  widow, 
whether  an  infant  or  not,  is  set  up  against  her,  and  to  defeat  her  rights,  the 
court  will  expect  clear  evidence  that  at  the  time  she  adopted,  she  was  fully  in- 
formed of  those  rights,  and  of  the  effect  of  the  act  of  adoption  upon  them ;  and 
if  it  find  that  coercion,  fraud  or  cajolery  was  practised  upon  the  widow  to  in- 
duce  her  to  adopt,  or  that  she  was  not  a  fi*ee  agent,  or  that  there  has  been 
suppression  or  concealment  of  facts  from  her,  it  will  refiise  to  uphold  the  adop- 
tion.l^ 

Regard  being  had  to  the  above  principles,  it  appears  to  be  clear  that  an 
adoption  hy  an  infant  widow,  if  not  ah  initio  void,  is  voidable  in  law.     I  have 
already   discussed  at  great  length  the  question  of  adoption  by  a  minor  male.* 
The  reasons  that  have  been  assigned  for  upholding  an  adoption,  or  rather  an 
authority  to*  adopt,  given  by  a  minor  male  do  not  at  all  apply  to  an  adoption  by 
a  lemale  who  is  not  in  any  way  benefitted  by  the  act,  which  again  is  prejudicial 
to  her  temporal  interests.    A  Pundit,  however,  is  supposed  to  have  given  his 
opinion^  that  the  non^age  of  the  widow  is  no  obstacle  to  an  adoption.     But  his 
answer  appears  to  be  irrelevant  to  the  question  put  to  him,  and  rests  entirely 
upon  his  ipse  dixit ;  he  refers,  no  doubt  in  the  usual  fashion  of  Pundits,  to 
certain  authorities  which,  however,  are  absolutely  silent  upon  the  point.     To  hold 
that  an  adoption,  in  which  an  infant  widow  is  caused  to  take  a  part  mechani- 
cally, valid  in  law,  would  be  legalizing  a  pious  fraud ;  for  it  must  virtually  be 
the  act  of  those  under  whose  custody  the  infant  widow  may  be  placed,  and  who 
abuse  the  authority  they  possess  over  the  widow  by  making  her  to  adopt  -when 
she  is  incapable  of  understanding  the  effects  of  the  act  on  her  own  rights, 
apprehending  that  she  may  refuse  to  do  so,   after  attaining  majority,  being 
influenced  more  by  her  personal  interests  than  by  the  pious  duty  of  adopting  a 
BO   iK)  her  deceased  husband. 

Baydhdi  y.  Bdidy  7  Bom.  H.  C.  B.,  Ap.,  I ;  Somasehhara  Raja  v.  Suhhadramajif  I.  L.  R., 
6  ]    --.,  524 ;  Rangarutya  Kamma  y.  Alwar  Setti,  I.  L.  B.,  13  Mad  ,  :214. 
Lecture  V,  p.  207  et  seq, 
'  Hacnaghten,  180. 
H  H 
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A  Bombay  Sastri  g^ve  his  opinion  that  a  widow  while  under  puberty 
cannot  adopt. ^  The  reason  for  the  role  may  be  that  she  is  incompetent  I 
to  bring  forth  a  son  then,  an  adoption  by  a  woman  being  supposed  to  be  analo- 
gous to  the  production  of  a  son.  There  is  no  authority  in  Hindu  law  support- 
ing that  view,  the  origin  of  which  may  be  attributed  to  the  absurdity  of  the 
idea  of  a  girl  having  a  fictional  son  when  she  is  naturally  incapable  of  having  a 
real  son ;  and  the  Pundit  probably  thought  that  the  lowest  limit  of  age,  pro- 
posed by  him  would  be  the  reasonable  one. 

No  limit  of  time  for  adoption  by  widow. — There  is  no  limitation  d 
time  within  which  an  adoption  is  to  be  made  by  a  widow,*  she  may  act  upon 
the  authority  given,  by  her  husband,  at  any  time  when  the  estate  is  vested  ii 
her.^  But  it  seems  that  there  must  be  a  limit  of  time  within  which  an  adoption 
is  to  be  made  by  a  widow  authorized  by  her  deceased  husband  who  was  a 
member  of  a  joint  family  governed  by  the  Mitdkshari ;  which  I  shall  consid^ 
hereafter. 

Effect  of  widow's  nnchastity  and  re-marriage  on  power  to  adopt  — 

TJnchastity  of  a  woman  is  considered  a  very  heinous  offence,  specially  when  it  is 
followed  by  conception.  Thus,  Parasara  who  professes  to  lay  down  laws  for  the 
present  age,  declares,^ — "  li  a  woman  whose  husband  is  dead  or  gone  abroad,  or 
who  deserts  her  husband,  conceives  in  adultery;  that  sinful  and  degraded 
woman  shall  be  banished  to  a  different  country."  A  woman's  want  of  chastity 
deprives  her  acts  of  all  religious  efficacy.'* 

As  an  adoption  must  be  accompanied  with  religious  ceremonies,  an  unchaste 
woman  cannot  take  part  in  them,  and  is  therefore  incompetent  to  adopt.  It  has 
accordingly  been  held  that  an  unchaste  woman  pregnant  in  concubinage  is  in- 
competent to  adopt.^  But  after  the  sin  is  expiated  by  the  performance  of  the 
prescribed  penance,  she  can  adopt.^  It  would  seem  that  the  sin  may  be  re- 
moved by  expiation,  only  when  the  nnchastity  is  not  followed  by  pregnancy. 

These  cases  were  decided  at  a  time  when  it  was  thought  that  nnchastity 
of  a  widow  divested  her  of  the  estate  inherited  by  her  from  her  husband.  It 
is,  however,  now  settled  by  the  Privy  Council,  that  subsequent  nnchastity  is  no 
cause  for  divesting  a  widow  of  the  estate  already  vested  in  her.®    It  has  fnr- 

1  Steele'8  Law  and  Ciutoms,  p.  48. 

'  Sir  F.  Maonaghten'a  Considerations  on  Hindu  Law,  p.  157. 

»  Baje  V,  A,  NimhdXkar  v.  Jayavantrdv  M,  Bamadine,  4  Bom.,  H.  0.,  A.  0.  J.,  191  j  Oirfowi 
T.  Bhimaji  Jtaghwnath,  I.  L.  E.,  9  Bom.,  68. 

♦  Parisara-Smriti,  Ch.  X,  80. 

•  Kerry  Kolitani  v.  Moniram  Kolita,  19  W.  B.,  867  j  13  B.  L.  E.  14. 
ft  BayamalaL  Dutt  y.  Saudamini  Dasi,  5  B.  L.  B.  362. 

*  Thtikoo  Baee  v.  Buma  Baee,  2  BorrodaUe's  Reports,  p.  488  (2nd  edition). 
«  HonWam  Kolita  v.  Kerry  KolUani,  I.  L.  E.,  5  Oalc,  776 :  L.  E.,  7  I.  A.,  116 :  6  C.       -t 

822. 
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ther  been  lield  tliat  no  religious  ceremony  is  necessary  for  a  valid  adoption 
amongst  Sndras.^  But  it  should .  be  observed  that  whatever  reason  may  be 
assigned  for  dispensing  with  religious  ceremonies  in  a  Sudra  adoption,  would 
also  apply  to  an  adoption  made  by  a  widow  belonging  to  the  twice-born  classes ; 
since,  according  to  the  sages,  the  twice-born  females  hold  the  same  position  as 
Sudras,  "with  respect  to  the  performance  of  religious  ceremonies.*  I  shall  consider 
this  question  when  I  come  to  the  formalities  for  adoption,  and,  allude  to  it  here, 
for  the  purpose  of  showing  that  if  unchastity  of  a  widow  be  a  disqualification 
for  adoption,  it  would  apply  to  all  classes  alike,  without  any  distinction  between 
the  Sddras  and  the  superior  tribes.  Considering,  however,  the  present  state  of 
law  as  to  the  effect  of  a  widow's  unchastity,  there  is  no  cogent  reason  against 
an  adoption  by  an  unchaste  widow,  for  it  would  rather  be  an  act  of  self-sacrifice 
on  her  part. 

Remarriage  of  a  Hindu  widow  appears  to  render  her  incapable  of  adopting 
a  son  to  her  first  husband,  with  whom  her  connection  is  completely  severed  on 
the  happening  of  that  event.  For  she  can  no  longer  be  looked  upon  as  the 
Hindu  widow  and  the  surviving  half  of  her  former  husband.  By  her  second 
marriage  she  must  be  transferred  to  the  gotra  of  her  second  husband,  become 
his  sapinda,  and  become  religiously  united  with  him  as  one  person*  She  loses 
her  character  of  wife  to  the  first  husband,  in  which  character  alone  she  might 
adopt. 

Mit&k8liar&  School  on  adoption  by  widow  with  deceased  husband's 

assent. — Before  proceeding  to  discuss  a  widow's  right  of  adoption  in  the  other 
Schools  it  may  be  useful  to  observe  that  regard  being  had  to  the  general  principles 
of  law,  accepted  in  different  parts  of  Hindustan,  Hindu  law  may  be  divided 
into  two  principal  Schools,  namely,  the  Mitakshar^  and  the  Dayabhaga  School; 
and  the  former,  which  prevails  in  every  province  of  India  except  in  Bengal  pro- 
per, may,  however,  be,  owing  to  peculiarities  of  detail,  subdivided  into  five  minor 
Schools,  namely,  the  Mithila,  the  Benares,  the  Dravira,  the  Mahratta,  and  the 
Punjab  School.  The  most  prominent  point  of  difference  between  the  two 
principal  Schools  consists  in  the  doctrine  of  survivorship  admitted  by  the 
Mit4kshar4  School  to  operate  on  the  joint  family  property,  but  completely 
ignored  by  the  Dayabhaga  School  which  lays  down  one  uniform  course  of  suc- 
cession in  all  cases.  This  fundamental  difference  in  the  two  Schools  affects  the 
position  of  the  widows  and  other  widowed  female  heirs  to  a  great  extent,  for 
they  cannot  lay  any  claim  to  the  undivided  coparcenary  interest  of  their  deceased 
husband  or  other  relations  respectively  in  the  joint  ancestral  property,  except  a 
bare  right  to  maintenance  so  long  as  they  lead  a  life  of  pure  conduct.     The  joint 

'  Indromani  Chowdhrain  v.  Behari  Lai  Mullik,  I.  L.  B.,  6  Calo.,  770 ;  L.  B.,  7  I.  A.,  24  : 
«C.L.B,183. 

'  Dattafca  UimAnai,  I,  27 1  Yyayahira-Majukha,  p.  57,  (Mandlik's  Edition). 
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family  being  the  normal  condition  of  the  Hindus,  the  adoption  by  widows  of  its  j 
members  with  the  deceased  husband's  assent,  presents  some  difficulty :  for,  the 
undivided  interest  of  the  deceased  husband  parsses  from  the  moment  of  his  death 
to  the  surviving  male  members  of  the  family,  and  an  adoption  by  his  widow  of 
a  son  to  him  by  his  assent  alone,  has  the  effect  of  divesting  his  estate  from  his 
coparceners  in  whom  it  was  already  vested ;  in  fact,  it  has  the  effect  of  an  alienir 
tion  of  the  undivided  coparcenary  interest  in  favour  of  an  adopted  son  who  may 
be  a  perfect  stranger,  without  the  concurrence  of  the  other  members  of  the 
family, — ^which  is  not  permitted  by  the  Mitakshari  School,  although  the  modern 
development  of  law  has  engrafted  certain  modifications  upon  that  doctrine  in 
Madras  and  Bombay  as  regards  alienations  inter  vivos  for  valuable  consideration. 
In  this  side  of  India  the  law  on  the  subject  of  alienation  appears  to  be  still  the 
same  as  laid  down  in  the  Mitdkshara,  the  only  modification  introduced^  on  equi- 
table grounds,  being  the  compulsory  sale  of  a  coparcener's  undivided  interest  in 
execution  of  a  decree  for  a  debt  legally  recoverable  from  him. 

The  adoption  by  a  widow  of  a  member  of  a  joint  family  with  the  consent 
of  the  surviving  members  alone,  appears  to  be  consistent  with  the  principlea 
admitted  by  the  Mitikshara  School,  and  is,  as  I  have  already  told  you,  main- 
tained by  the  commentaries  respected  by  that  School.  But,  however,  anomaloos 
an  adoption  by  a  widow  with  her  deceased  husband's  assent  may  be,  it  is  now 
recognized  in  all  the  minor  schools  of  the  Mitakshara,  except  in  Mithila  where 
a  Dattaka  adoption  is  not  permitted  to  widows  under  any  circumstances. 

The  law  of  adoption  by  widows  with  their  husband^s  authority  is  substan- 
tially the  same  as  in  Bengal.  There  can  be  no  difference  when  the  deceased 
husband  was  not  a  member  of  a  joint  or  reunited  family,  for  in  that  case  his 
estate  is  vested  in  his  widow  and  an  adoption  by  her  divests  no  estate  but  her 
own.  A  new  point,  however,  arises  for  consideration  when  the  deceased  hus- 
band was  a  member  of  a  joint  family, — to  which  I  shall  presently  draw  yonr 
attention. 

Benares  School— adoption  by  widows.— In  the  case  of  Bajah  Haimim 

Chull  Sing^  which  went  up  to  the  Privy  Council  from  Zillah  Etwah  a  Benares 
District,  in  which  it  was  contended  that  an  adoption  by  a  widow  with  her 
husband's  kinsman's  consent  was  valid,  the  Judicial  Committee  held  that  as 
adoption  by  a  widow  after  her  husband's  death,  without  any  authority  from  him 
was  invalid.  Their  Lordships  laid  down  that  proposition  in  a  guarded  mamiar 
in  these  words : — "  Without  pretending  to  decide  what  is  the  law  in  other  dis- 
tricts of  India,  their  Lordships  feel  bound  to  say,  that  in  this  particular  dist  H», 
upon  the  authorities  brought  forward  in  this  particular  case  they  must  o- 
nounce,  that  the  law  requires  the  direction  of  the  husband  in  order  to    he 

^  2  Knapp's  Reports,  203. 
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raliditj  of  an  adoption."  This  decision,  however,  lias  all  along  been  accepted 
by  the  Courts  in  India,  as  declaratory  of  the  law  of  the  Benares  School,  and  it 
would  now  be  too  late  to  contend  otherwise,  although  there  are  Sanskrit  autho- 
rities respected  in  that  school,  maintaining  that  a  widow  is  competent  to  adopt 
with  the  assent  of  the  husband's  kinsmen.  It  is  therefore  settled  that  a  widow 
in  this  school  may  adopt  only  with  the  authority  of  her  deceased  husband. 

Limit  of  time  for  the  ezerciae  of  authority  when  husband  was  a  mem- 
ber of  joint  fisanily. — ^It  has  already  been  observed  that  in  Bengal  there  is  no 
limit  of  time  during  which  a  widow  may  act  upon  the  authority  to  adopt,  nor  can 
she  exercise  the  power  when  her  husband's  estate  is  vested  in  another  person.     If 
the  latter  rule  were  applicable  to  the  Mitakshar^  School,  there  could  be  no  adop- 
tion by  a  widow  of  a  member  of  a  joint  family  under  his  authority ;  for  as  soon 
as  he  dies,  his  interest  in  the  joint  property  becomes  vested  in  the  surviving 
members  of  the  family.     But  it  should  be  observed  that  the  strict  rule  of  vest- 
ing and  divesting  laid  down  in  Bengal  cases,  is  not  applicable  to  a  Mitakshara 
joint  family  in  which  partial  vesting  and  divesting  must  continually  go  on  so 
long  as  the  family  retains  its  corporate  character.     For  instance,  suppose,  a  man 
is  the  only  son  of  his  father,  on  whose   death  he  inherits  the  whole  estate  as 
his  father's  heir ;  he  is  absolute  master  of  the  estate  and  is  competent  to  deal 
with  it  according  to  his  pleasure.    But  as  soon  as  a  son  is  bom  to  him  he  ceases 
to  be  the  sole  owner,  and  his  son  becomes  a  joint  owner  with  him,  so  that  he 
becomes  partially  divested  of  the  estate  he  had  before  the  birth  of  his  son.    If 
another  son  be  bom,  he  also  becomes  a  joint  owner  and  the  interest  of  his 
father  is   still  more  reduced.     If  again  one  of  them  dies,  the  interest  of  the 
survivors  increase.     So  a  Mitakshara  joint  family  resembles  a  corporation  com- 
posed of  the  male  members  of  the  family  in  all  of  whom  the  family  property  is 
jointly  vested.    No  definite  share  can  be  predicated  of  a  particular  member 
during  their  jointness.     Whoever  becomes  a  member  of  the  family  corporation 
by  birth  or  adoption  becomes  entitled  in  that  character  to  an  interest  in  the 
family  property,  and  as  soon  as  he  loses  that  character  by  death  or  adoption 
into  a  different  family  his  connection  with  the  family  and  its  property  ceases. 
Hence  it  is  perfectly  consistent  with  this  character  of  corporate  ownership  of 
family  property  that  a  son  adopted  by  a  deceased  member's  widow  who  is  a 
subordinate  member  of  the  family,  should  in  the  character  of  a  male  member 
of  the  family  into  which  he  is  adopted,  be  entitled  to  its  property.     Therefore  it 
would  appear  that  so  long  as  the  whole  family  or  that  branch  of  the  family  to 
which  the  widow's  husband  belonged  remains  joint,   there  is  no  bar  to  the 
widow's  exercising  the  power  of  adoption,  given  by  her  husband. 

But  it  would  seem  that  the  power  of  adoption  cannot  be  exercised  after  a 
partition  of  the  family  property  takes  place  in  such  a  manner  that  her  husband 
if  alive  would  have  been  entitled  to  a  separate  share.    For  in  such  a  case,  the 
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corporate  character  of  the  family  is  extinguished  and  the  property  becomes  vested 
in  the  individual  members  of  the  family  according  to  their  shares,  and  they  may 
severally  alienate  their  shares  independently  of  each  other.  A  son  adopted  by  a 
widow  after  partition  cannot  claim  to  have  any  share,  for  his  adoptive  father 
had  no  definite  share  at  the  time  of  his  death,  to  which  he  might  lay  a  claim. 
And  to  re-open  the  partition  for  giving  a  share  to  the  adopted  son  would  lead  to 
great  difficulties,  for  one  of  the  co-sharers  might  alienate  his  share  to  a  pur- 
chaser for  valuable  consideration  without  notice.  Therefore  following  the  ana- 
logy of  the  principle  enunciated  by  the  Privy  Council  in  Bhoobun  Moyee's  casc,^ 
it  may  be  affirmed  that  the  power  granted  by  a  member  of  a  Mitakshara  joint 
family,  to  his  widow  to  adopt  becomes  incapable  of  execution  and  is  at  an  end 
after  partition.  But  the  point  is  not  free  from  difficulty ;  for  in  a  Madras  case,^ 
in  which  an  impartible  raj  was  held  by  the  eldest  of  two  brothers  constituting  a 
joint  family  and  the  eldest  brother  died  without  leaving  male  issue  but  givii^ 
an  authority  of  adoption  to  his  widow,  whereupon  the  raj  devolved  on  the 
younger  brother  by  survivorship  to  the  exclusion  of  the  widow  who  subsequently 
adopted  a  son, — ^the  Privy  Council  held  that  the  adopted  son  was  entitled  to  the 
raj  by  divesting  his  uncle  by  adoption.  Although  this  ruling  may  seem  to  be 
somewhat  in  conflict  with  the  principle  laid  down  in  Bhoobun  Moyee's  case,  yet 
it  is  distinguishable  from  that  case  upon  the  ground  that  the  strict  principle  of 
vesting  and  divesting  is  not  applicable  to  the  property  of  a  Mitakshara  joint 
family,  to  which  right  accrues  by  birth,  which  passes  by  survivorship,  and  which 
is  not  subject  to  the  rules  of  inheritance.  The  rule  deduced  by  Mr.  Mayne* 
from  the  above  two  cases  is,  that  an  adoption  not  only  divests  the  estate  of  the 
adopting  widow  but  also  of  one  who  takes  before  the  widow,  provided  he  wonld 
take  after  the  son.  This  would  be  introducing  an  arbitrary  distinction  withooi 
any  real  difference  in  principle. 

Adoption  with  husband's  kinsmen's  assent  in  Madras,  Bombay  and 

the  Puxyab. — It  has  already  been  remarked  that  in  Madras,  Bombay  and  the 
Punjab*  provinces,  a  widow  can  adopt  a  son  either  with  an  express  authority 
from  the  husband  or  with  the  assent  of  her  husband's  kinsmen  when  she  was 
not  authorized  by  her  husband  in  that  behalf.  I  have  already  told  you  that 
the  commentators  that  maintain  this  doctrine  put  it  upon  the  guardianship 
theory.  The  legal  guardians  of  married  women  are  their  husband,  son,  and 
husband's  kinsmen ;  therefore  the  son,  and  in  his  default,  the  kinsmen  are  the 
guardians  of  Hindu  widows. 

1  Moore'B  I.  A.,  279  ;  3  W.  R.,  P.  C,  16. 

'  Sri  Virada  Pratapa  Ragv/nada  Deo  v.   Sri  Brojo  Kishore  Fatta  Deo,  1.  L.  R.  1  Had.    )  i 
L.  R.  3 1.  A,  154. 

'  Mayne's  Uinda  Law  and  Usage,  §  172. 

*  See  Tapper's  Punjab  Castomary  Law,  Vol.  Ill,  pages  78  et  Mg. 
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Upon  this  principle  there  is  no  incongruity  in  an  authority  given  by  a  son 
to  hifi  mother  to  adopt  a  son  to  his  father.  Let  us  take  the  instance  of  an  adult 
son  who  is  either  unmarried,  or  though  married,  has  neither  wife  nor  male  issue, 
directing  his  mother  to  adopt  when  he  lies  on  his  sickbed  and  is  hopeless  of  life. 
The  son  is  the  legal  guardian  of  his  widowed  mother,  in  preference  to  all  other 
relations,  and  therefore  his  assent  is  as  much  effectual  as  that  of  a  remoter  kins- 
man. There  is  one  oase^  in  which  a  man  in  his  last  moment  expressed  a  wish 
that  his  mother  should  adopt  his  nephew  as  his  heir,  and  died  leaving  a  widow 
aged  five ;  the  Pundit  gave  his  opinion  that  the  mother  was  competent  to  adopt, 
having  her  son's  direction  for  the  purpose.  Of  course  the  adoption  would  be 
invalid  according  to  the  present  state  of  law,  the  estate  of  the  son  being  vested 
in  his  widow,  his  mother  would  be  incapable  of  adopting  a  son.  But  the 
Pundit's  opinion  illustrates  the  principle  of  guardianship. 

What  kinsman's  assent  is  SnfBcient  7— The  Hindu  commentators,  while 
laying  down  that  the  assent  of  kinsmen  is  sufficient  to  authorize  a  widow  to 
adopt,  do  not  enter  into  any  details  as  to  whether  the  assent  of  all  the  kinsmen 
or  of  the  majority  is  necessary ;  or  whether  there  is  any  rule  of  priority  based 
upon  proximity  of  relationship  or  upon  nearness  as  regards  jointness  or  as  re- 
gards reversionary  interest  in  the  husband's  estate,  so  as  to  determine  any 
particular  individual  or  individuals  whose  assent  is  essential  and  sufficient ;  or 
whether  the  consent  of  any  one  kinsman  is  requisite  ?  Some  of  them,  however, 
do  mention  the  name  of  the  father-in-law  as  the  person  whose  consent  would  be 
sufficient. 

The  answer  to  these  questions  is  to  be  sought  in  the  decisions  of  Courts. 
The  first  case  which  throws  considerable  light  on  the  subject  is  the  Bamnad 
case'  in  which  the  Judicial  Committee  deal  with  the  question,  By  whose  assent 
the  defect  of  the  husband's  authority  must  be  supplied  ?  The  following  obser- 
vations bear  upon  the  point  under  consideration : — 

"  It  must,  however,  be  admitted  that  the  doctrine  is  stated  in  the  old  trea- 
tiflee,  even  by  Mr.  Colebrooke,  with  a  degree  of  vagueness  that  may  occasion 
considerable  difficulties  and  inconveniences  in  its  practical  application.  The 
question,  who  are  the  kinsmen  whose  assent  will  supply  the  want  of  positive 
authority  from  the  deceased  husband,  is  the  first  to  suggest  itself.  Where  the 
husband's  family  is  in  the  normal  condition  of  a  Hindu  family,  i.  e.,  undivi- 
ded, that  question  is  of  comparatively  easy  solution.  In  such  a  case,  the 
^  ow,  under  the  law  of  all  the  schools  which  admit  this  disputed  power  of 
s     ^tion,  takes  no  interest  in  her  husband's  share  of  the  joint  estate,  except  a 
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^  Collector  of  Madu/ra  v.  Muttu  Ramalinga  Sathupathyj  12  Moore's  I.  A.,  375 ;  1  B.  L.  R., 
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right  to  maintenance.     And  though  the  father  of  the  husband,  if  alive,   might, 
as  the  head  of  the  family  and  the  natural  guardian  of  the  widow,  be  competent 
by  his  sole  assent  to  authorise  an  adoption  by  her,  yet,  if  there  be  no  father, 
the  assent  of  all  the  brothers,  who,  in  default  of  adoption,  would  take  the 
husband's  share,  would  probably  be  required,  since  it  would  be  unjust  to  allow 
the  widow  to  defeat  their  interest  by  introducing  a  new  coparcener  against 
their  will.    Where,  however,  as  in  the  present  case,  the  widow  has  taken  by 
inheritance  the  separate  estate  of  her  husband,  there  is  greater  difficulty  in  lay- 
ing down  a  rule.     The  power  to  adopt,  when  not  actually  given  by  the  husband, 
can  only  be  exercised  when  a  foundation  is  laid  for  it  in  the  otherwise  neglected 
observance  of  religious  duty,  as  understood  by  Hindus.     Their  Lordships  do 
not  think  there  is  any  ground  for  saying  that  the  consent  of  every  kinsman, 
however  remote,  is  essential.    The  assent  of  kinsmen  seems  to  be  required   by 
reason  of  the  presumed  incapacity  of  women  for  independence,  rather  than  the 
necessity  of  procuring  the  consent  of  all  those  whose  possible  and  reversionary 
interest  in  the  estate  would  be  defeated  by  the  adoption.    Tn  such  a  case,  there- 
fore, their  Lordships  think  that  the  consent  of  the  father-in-law,  to  whom  the 
law  points  as  the  natural  guardian  and  '  venerable  protector '   of  the  widow, 
would  be  sufficient.     It  is  not  easy  to  lay  down  an  inflexible  rule  for  the  case 
in  which  no  father-in-law  is  in  existence.     Every  such  case  must  depend  on  the 
circumstances  of  the  family.    All  that  can  be  said  is,  that  there  should  be  such 
evidence  of  the  assent  of  kinsmen  as  suffices  to  show  that  the  act  is  done  by  the 
widow  in  the  proper  and  bond  fide  performance  of  a  religious  duty,  and  neither 
capriciously,  nor  from  a  corrupt  motive.     In  this  case  no  issue  raises  the  ques- 
tion that  the  consents  were  purchased,  and  not  &on(i/^  obtained.     The  rights 
of  an  adopted  son  are  not  prejudiced  by  any  unauthorised  alienation  by  the 
widow  which  precedes  the  adoption  which  she  makes ;  and  though  gifts  impro- 
perly made  to  procure  assent  might  be  powerful  evidence  to  show  no  adoption 
needed,  they  do  not  in  themselves  go  to  the  root  of  the  legality  of  an  adop- 
tion." 

The  particular  kinsmen  whose  consent  will  be  sufficient  under  particular 
circumstances  are  indicated  by  their  Lordships,  although  that  question  did  Bot 
arise  in  this  case  in  which  the  adoption  was  made  with  the  assent  of  the 
majority  of  the  kindred.  It  should  be  noticed  that  the  father-in-law  if  alive^ 
is  undoubtedly  the  person  whose  consent  would  be  necessary  and  sufficient. 

Consent  of  members  of  joint  family.— When  the  deceased  husbar^^  '^ 
the  widow  desirous  to  adopt  was  a  member  of  a  joint  family,  the  reqn 
authority  must  be  sought  within  the  family ;  for  in  the  first  place,  the  survi^ 
members  are  naturally  her  legal  guardians  to  whom  she  looks  for  her  mai 
nance  ;  and  in  the  second  place,  the  effect  of  an  adoption  by  the  widow  ia 
introduction  of  a  new  member  in  the  family,  and  of  a  co-sharer  of  its  es* 
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hence  it  is  reasonable  that  she  should  be  guided  by  their  advice,  and  not  by 
ihskt  of  divided  sapindas  or  kinsmen. 

This  point  arose  for  decision  in  a  case  before  the  Travancore  Court,  in 
which  a  widow  adopted  a  son  without  the  consent  of  the  surviving  undivided 
bi^thren  of  her  husband,  but  with  the  assent  of  his  divided  kinsmen.  Follow- 
ing the  observations  of  the  Judicial  Committee  in  the  Bamnad  case,  that  Court 
held  the  authorisation  to  be  insufficient.  This  view  was  approved  by  the  Privy 
Council  in  the  Chinna  Kimedy  case  in  which  the  facts  were  as  follows : — ^A 
person  holding  an  impartible  zemindari  died  leaving  a  widow  and  an  undivided 
brother,  in  whom  the  zemindari  vested ;  the  widow  adopted  the  son  of  a  distant 
and  divided  kinsman  of  her  husband  without  the  consent  of  the  undivided 
brother.  In  the  litigation  that  arose  the  validity  of  the  adoption  was  sought 
to  be  maintained  upon  two  grounds :  1st,  a  written  authority  from  the  husband, 
2aid,  the  sufficiency  of  the  assent  of  the  distant  divided  kinsman,  implied  by  the 
act  of  giving  his  son  in  adoption.  The  Madras  High  Court  did  not  come  to 
any  definite  finding  as  to  the  genuineness  of  the  written  authority,  but  held 
the  adoption  to  be  valid  upon  the  ground  that  the  assent  of  one  Sapinda  was 
sufficient,  independently  of  the  consideration  whether  he  was  near  or  distant,  divi- 
ded or  undivided.  This  conclusion  was  founded  upon  the  supposed  analogy 
between  the  ancient  obsolete  practice  of  appointment  of  widows  to  raise  issue 
hy  carnal  intercourse,  and  the  modern  usage  of  adoption  with  the  assent  of 
husband's  kinsmen. 

On  appeal  the  Privy  Council  upheld  the  adoption  upon  the  ground  that  the 
written  authority  was  proved.  But  in  order  to  prevent  misconception  of  the 
subject  their  Lordships  dissented  from  the  view  expressed  by  the  High  Court  of 
Madras,  thus^ : — 

"  Positive  authority,  then,  does  not  do  more  than  establish  that,  according 
to  the  law  of  Madras,  which  in  this  respect  is  something  intermediate  between 
the  stricter  law  of  Bengal  and  the  wider  law  of  Bombay,  a  widow,  not  having 
her  husband's  permission,  may  adopt  a  son  to  him,  if  duly  authorised  by  his 
kindred.  If  it  were  necessary,  which  in  this  case  it  is  not,  to  decide  the  point, 
their  Lordships  would  be  unwilling  to  dissent  from  the  principle  recognised  in 
the  Travancore  case,  vie,,  that  the  requisite  authority  is,  in  the  case  of  an  un- 
divided family,  to  be  sought  within  that  family.  The  joint  and  undivided- 
family  is  the  normal  condition  of  Hindu  society.  An  undivided  Hindu  family  is 
-ordinarily  joint  not  only  in  estate,  but  in  food  and  worship ;  therefore  not  only  all 
"le  concerns  of  the  joint  property,  but  whatever  relates  to  their  commensality  and 
-jjeir  religious  duties  and  observances,  must  be  regulated  by  its  members  or  by 

^  8ri   Virada  Pratapa  Bagtmada  Deo  v.  Sri  Brojo  Kishore  PaUa  Deo,  I.  L.  B  1  Mad.  69 ; 
.  B.,  3  I.  A.,  154;  25  W.  B.,  291. 
I  I 
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the  manager  to  whom  they  have  expressly  or  by  implication  delegated  the  task 
of  regulation.  The  Hindu  wife  upjon  her  marriage  passes  into,  and  becomes  a 
member  of,  that  family.  It  is  upon  that  family  that,  as  a  widow,  slie  haiS  her 
claim  for  maintenance.  It  is  in  that  family  that,  in  the  strict  contemplation  of 
law,  she  ought  to  reside.  It  is  in  the  members  of  that  family  that  she  must 
presumably  find  such  councillors  and  protectors  as  the  law  makes  requisite  for 
her.  These  seem  to  be  strong  reasons  against  the  conclusion  that,  for  such  a 
purpose  as  that  now  under  consideration,  she  can  at  her  will  travel  out  of  that 
undivided  family,  and  obtain  the  authorisation  required,  from  a  separated  and 
remote  kinsman  of  her  husband. 

"Mr.  Justice  HoUoway,  however,  not  directly  determining  anything  ad- 
versely to  the   principle  affirmed  in  the   Travancore  case,   distinguishes   the 
present  on  the  ground  that,  although  the  family  must  be  taken  to  be  undivided, 
the  particular  property  is  to  be  held  in  severalty  and  not  in  coparcenary.     It 
is  not  necessary  for  the  determination  of  this  appeal  that  their  Lordships  should 
decide  whether  this  distinction  can  be  supported,  and  they  abstain  from   doing 
BO.     They  may,  however,   observe  that  a  distinction  which  is  founded  on  the 
nature  of  property  seems  to  belong  to  the  law  of  property,  and  to  militate 
against  the  principle  which  Mr.  Justice  HoUoway  has  himself  strenuously  in- 
sisted upon  elsewhere,  viz.^  that  the  validity  of  an  adoption  is  to  be  determined 
by  spiritual  rather  than  temporal  considerations ;  that  the  substitution  of  a  son 
of  the  deceased  for  spiritual  reasons  is  the  essence  of  the  thing,  and  the  conse- 
quent devolution  of  property  a  mere  accessory  to  it. 

"  Their  Lordships  desire  further  to  observe,  that,  even  if  the  distinction 
suggested  were  adopted,  it  would  be  necessary,  in  order  to  maintain  the  present 
adoption  as  one  duly  made  without  the  permission  of  the  husband,  to  go  the 
full  length  of  ruling  that  the  assent  of  one  separated  and  distant  sapinda  (and 
that  the  natural  father  of  the  child  taken  in  adoption)  is  an  authority  sufficient 
to  validate  the  act. 

"  Mr.  Justice  HoUoway,  indeed,  in  one  place  treats  Raghunada  as  an  assent- 
ing party  to  the  exercise  of  the  power  to  adopt,  though  not  to  the  particular 
adoption. 

"  Their  Lordships,  however,  are  of  opinion  that  even  this  general  assent  is 
not  established  by  E.  E.,  or  by  the  other  evidence  in  the  cause.     The  parol 
testimony  on  this  point  is  untrustworthy ;  and  E.  E.,  taking  it  at  its  highest,  is 
consistent  with  the  supposition  that  Baghunada  then  intended  only  to  provide 
for  the  contingency  of  the  Mahadevi's  establishing  the  authority  to^  adopt,  whi< 
she  said  she  had  derived  from  her  husband,  and  exercising  it  in  favour  of  h 
son.     It  must  therefore,  be  taken  that  the  only  Sapinda  of  Adikanda,  who : 
shown  to  have  assented  to  this  adoption,  is  the  Rajah  of   Peddakimidy,  tL 
father  of  the  adopted  child  ;  and  their  Lordships  have  already  intimated  theu 
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^rave  doubts  whether  such  assent,  would,  in  any  case,  have  constituted  a  enffi- 
dent  axitliority." 

It  is  settled  by  this  decision  that  where  the  deceased  husband  left  undivid- 
ed  coparceners,  their  consent  is  necessary.     The  next  question  that  arises  is, 
whether  the  consent  of  all  the  members  is  necessary,   or  whether  that  of  the 
majority  or  of  a  particular  individual  is  sufficient  ?    We  have  already  seen  that 
in  the  Raninad  case  it  is  intimated  that  the  father  of  the  husband  may,  as  the 
head  of  the  family  and  the  natural  guardian  of  the  widow,  be  competent  by  his 
sole  assent  to  authorise  adoption  by  her ;  but  if  there  be  no  father,  the  consent 
of  all  the  brothers,  who  would,  in  default  of   adoption,  take  the  husband's  un- 
divided   coparcenary  interest,  would  probably  be  required.      Following  this 
reasoning  it  appears  that  when  a  joint  family  consists  of  several  branches,  the 
consent  of  the  members  of  that  branch  to  which  the  husband  belonged  would  be 
necessary,  for  an  adoption  by  the  widow  would  defeat  their  right.     Perhaps  the 
consent  of  the  managing  member  who  is  not  influenced  by  any  improper  motive, 
may  be  sufficient. 

Whose  consent  when  husband  separate  7— It  has  already  been  seen 

that  when  the  husband  was  separate,  the  consent  of  the  majority  of  the  sapindas 
including  the  nearest  is  sufficient.     It  would  appear  that  the  consent  of  the 
presumptive  reversionary  heir  must  be  taken.     The  principle  upon  which  the 
Judicial  Committee  base  their  conclusion  that  the  consent  of  a  divided  kinsman 
is  not  sufficient  without  the  consent  of  an  undivided  kinsman,  may,  to  a  great 
extent,  support  the  proposition  that  the  person  whose  interest  would  presumably 
be  defeated  by  adoption  is  the  kinsman  whose  consent  is  requisite.     The  Madras 
High  Court,  however,  does  not  assent  to  it  on  the  ground  that  the  validity  of 
adoption  should  be  determined  by  spiritual  rather  than  temporal  considerations, 
and  that  the  substitution  of   a  son  of  the  deceased  for  spiritual  reasons  is  the 
essence  of  the  thing,  and  the  consequent  devolution  of  property  a  mere  accessory 
to  it.    But  you  should  bear  in  mind  what  I  have  already  told  you,  namely,   that 
an  adoption  is   more  a  temporal  than  a  spiritual  institution,  there  being  no 
spiritual  reason  for  adoption  if  the  deceased  left  a  fraternal  nephew.     And  it  must 
not  be  forgotten  that  the  requisites  of  a  valid  adoption  are  all  temporal,  there- 
fore the  spiritual  considerations  should  not  be  allowed  to  influence  the  judgment 
regarding  the  secular  essentials  of  a  valid  adoption.     Some  light  is  thrown  on 
the  point  by  the  decisions  relating  to  alienation  by  widows  with  the  assent  of 
the  next  heir.     The  Bengal  view  of  the  law  is  that  an  alienation   with  the  con- 
sent of    the  presumptive    reversionary  heir  passes  an  absolute   estate  to  the 
alienee. 

When  two  kinsmen  are  of  the  same  degree,  the  consent  of  one  of  them,  bona 
fide  given,  was  held  sufficient  when  the  other  withheld  his  assent  to  the  particular 
adoption  from  an  interested  and  improper  motive,  for  he  was  willing  to  give  his 
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own  son  in  adoption,  from  wliieh  bis  general  consent  to  adoption  conld  very  well 
be  inferred.1 

Effect  of  improper  motiTe  on  the  part  of  the  adopting  widow  or  tiie 

assentllig  kinsmail. — Tbe  motive  of  tbe  widow  and  tbe  assenting  kinsman  may 
also  be  taken  into  consideration  in  order  to  see  wbetber  the  act  is  done  for  reli^o&s 
purposes.  In  tbe  Bamnad  case,  tbe  Privy  Conncil  observe: — "All  tbat  can  be 
said  is,  tbat  tbere  sbonld  be  sncb  evidence  of  tbe  assent  of  kinsmen  as  suffices 
to  sbow  tbat  tbe  act  is  done  by  tbe  widow  in  tbe  proper  and  bond  fide  perform* 
ance  of  a  religious  duty,  and  neitber  capriciously  nor  from  a  corrupt  motive." 
It  sbould  be  noticed  tbat  wbat  tbe  Judicial  Committee  intended  to  lay  down  is 
tbis  passage  is  tbat  tbe  motive  of  tbe  assenting  kinsman  may  be  scrutinisBed  for 
tbe  purpose  of  determining  wbetber  tbe  widow  was  actuated  by  any  improper  or 
corrupt  motive.  Apart  from  tbat,  tbe  mere  circumstance  tbat  a  widow  by  aa 
ante-adoption  agreement  witb  tbe  natural  fatber  intended  to  retain  certaiB 
interest  in  ber  busband's  estate  in  derogation  of  tbe  adopted  son's  rigbts  does 
not  constitute  a  corrupt  motive  sucb  as  would  invalidate  an  adoption.  Tbe 
following  observations  of  tbe  Privy  Council*  clear  tbe  point  from  obscurity : — 

"  Tbis  being  so,  is  tbere  any  ground  for  tbe  application  wbicb  tbe  High 
Court  bas  made  of  a  particular  passage  in  tbe  judgment  in  tbe  Bamnad  case. 
Tbe  passage  in  question  perbaps  is  not  so  clear  as  it  migbt  bave  been  made. 
Tbe  Committee,  bowever,  was  dealing  witb  tbe  nature  of  tbe  autbority  of 
tbe  kinsmen  tbat  was  required.  After  dealing  witb  tbe  veaata  queestio  wbidi 
does  not  arise  in  tbis  case,  wbetber  sucb  an  adoption  can  be  made  witb  the 
assent  of  one  or  more  sapindas  in  tbe  case  of  joint  family  property,  tbey  pro- 
ceeded to  consider  wbat  assent  would  be  sufficient  in  tbe  case  of  separate 
property;  and  after  stating  tbat  tbe  autbority  of  tbe  fatber-in-law  would  probably 
be  sufficient,  tbey  said : — 

'  It  is  not  easy  to  lay  down  an  inflexible  rule  for  tbe  case  in  wbicb  oo 
fatber-in-law  is  in  existence.  Every  sucb  case  must  depend  upon  tbe  drctiin- 
stances  of  tbe  family.  All  tbat  can  be  said  is,  tbat  tbere  sbould  be  sndi 
evidence,*  not,  be  it  observed,  of  tbe  widow's  motives  but  '  of  tbe  assent  of 
kinsmen,  as  suffices  to  sbow  tbat  tbe  act  is  done  by  tbe  widow  in  tbe  proper  and 
bond  fide  performance  of  a  religious  duty,  and  neitber  capriciously  nor  from  a 
corrupt  motive.  In  tbis  case  no  issue  raises  tbe  question  tbat  tbe  consents  were 
purcbased  and  not  bond  fide  attained.'^ 

"  Tbeir  Lordsbips  tbink  it  would  be  very  dangerous  to  introduce  into  tho 
consideration  of  tbese  cases  of  adoption  nice  questions  as  to  tbe  particular  mo- 

^  Farasara  Bhattar  y.  Bangaraja  BhattaTf  I.  L.  B.,  2  Mad.,  202. 

iVellanhi  Venhata  Krishna  Rao  y,  V&nkata  Rama  Lakshmi,  I.  L.  B.,  1  Mad.,  174  (190) ; 
L.  R.,  4  I.  A.,  26  W.  R.,  21. 

•  12  Moore's  I.  A.,  397  (442). 
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tives  operating  on  the  mind  of  the  widow,  and  that  all  which  this  Committee  in 

the  former  case  intended  to  lay  down  was,  that  there  should  be  such    proof  of 

assent  on  the  part  of  the  sapindas  as  should  be  sufficient  to  support  the  inference 

that  the  adoption  was  made  by  the   widow,   not  from  capricious  or  corrupt 

motives,   or  in  order  to  defeat  the  interest  of  this  or  that  sapinda,  but  upon  a 

fair  consideration,  by  what  may  be  called  a  family  council,  of  the  expediency  of 

fifubstituting  an  heir  by  adoption  to  the  deceased  husband.     If  that  be  so,  there 

seems  to  be  every  reason  to  suppose  that  in  the  present  case  there   was  such   a 

oonsideration,   both   on  the  part  of  the  widow  and  on  the  part  of  the  sapindas  ; 

and  their   Lordships  think  that  in  such  a  case  it  must  be  presumed  that 

she  acted  from  the  proper  motives  which  ought  to  actuate  a  Hindu  female, 

and  that  at  all  events,  such  presumption  should  be  made  until  the  contrary  is 

shown." 

The  motive  of  the  assenting  kinsman  who  holds  a  fiduciary  character 
should  be  particularly  taken  into  consideration,  both  for  the  purpose  of  seeing 
whether  there  was  any  corrupt  motive  on  the  part  of  the  widow,  as  well  as  for 
determining  the  sufficiency  of  the  assent  given  by  him.  Accordingly  it  has  been 
held  by  the  Privy  Council  in  another  case^  that  the  assent  of  the  managing 
member  was  insufficient  and  not  binding  on  the  other  members,  inasmuch  as  in 
giving  it  he  was  influenced  by  undue  considerations. 

Assent  implies  exercise  of  discretion. — The  consequences  of  an  adoption 
by  a  widow  are  adverse  to  the  interests  of  the  kinsmen  whose  assent  is  requisite, 
it  is  therefore  proper  that  they  should  have  an  opportunity  given  them  to 
exercise  their  discretion  whether  to  give  or  withhold  their  assent.  An  assent 
given  under  a  misapprehension  would  not  be  legally  sufficient.  In  the  Chinna- 
Kimedy  case^  already  referred  to,  there  is  the  following  observation  relating  to 
the  exercise  of  discretion  by  the  sapinda  before  giving  a  valid  assent : — 

'^  In  the  present  case  there  is  an  additional  reason  against  the  sufficiency  of 
finch  an  assent.  It  is  admitted  on  all  hands  that  an  authorisation  by  some  kins- 
man of  the  husband  is  required.  To  authorise  an  act  implies  the  exercise  of 
some  discretion  whether  the  act  ought  or  ought  not  to  be  done.  In  the  present 
case  there  is  no  trace  of  such  an  exercise  of  discretion.  All  we  know  is,  that 
the  Mahadevi,  representing  herself  as  having  the  written  permission  of  her 
hosbaud  to  adopt  asked  the  Rajah  of  Peddakimidy  to  give  her  a  son  in  adoption, 
and  succeeded  in  getting  one.  There  is  nothing  to  show  that  the  Rajah  ever 
supposed  that  he  was  giving  the  authority  to  adopt  which  a  widow,  not  having 
her  husband's  permission  would  require." 

Upon  similar  ground,  an  adoption  by  the  widow  of  the  son  of  the  manag- 

*  Qanesa  RatnaffMiyar  v.  Qopola  Batnamaiyarf  I.  L.  B.,  2  Mad.,  270. 

*  I.  L.  R.,  1  Mad.,  69  (82). 
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ing  member  of  the  family,!  and  of  a  sapinda^  was  set  aside,  as  the  mere  gift  d 
tlie  son  in  adoption  upon  the  footing  of  the  existence  of  an  authority  from  the 
husband,  was  not  considered  sufficient  assent  to  validate  the  adoption,  when  the 
husband's  authority  could  not  be  established. 

The  following  observations  of  their  Lordships  on  the  character  of  adoptions 
by  widows  with  kinsmen's  conBent  deserve  careful  study* : — 

"  Their  Lordships  have  deemed  it  right  to  make  these  remarks,  though  not 
essential  to  the  determination  of  the  present  appeal,  because  this  doctrine  of  the 
power  of  a  widow,  not  having  her  husband's  express  permission,  to  adopt  a  sob 
to  him,  which,  before  the  decision  in  the  Bamnad  case  (1),  had  not  assumed 
very  definite  proportions,  has  obviously  an  important  bearing  upon  the  law  of 
property  in  the  Presidency  of    Madras.     It  may  be  the  duty  of    a   Court  of 
Justice,  administering  the  Hindu  law,  to  consider  the  religious  duty  of  adopting 
a  son  as  the  essential  foundation  of  the  law  of   adoption,  and  the  effect  of  an 
adoption  upon  the  devolution  of  property  as  a  mere  legal  consequence.     But  it 
is  impossible  not  to  see  that  there  are  grave  social  objections  to  making  the 
succession  of  property,  and,  it  may  be,  in  the  case  of  collateral  succession,  as  in 
the  present  instance,  the  rights  of  parties  in  actual  possession,  dependent  on 
the  caprice  of  a  woman,  subject  to  all  the  pernicious  influences  which  interested 
advisers  are  too  apt  in  India  to  exert  over  women  possessed   of,   or   capable  of 
exercising  dominion  over,  property.     It  seems,  therefore,  to  be  the  duty  of  the 
Courts  to  keep  the  power  strictly  within  the  limits  which  the  law  has  assigned 
to  it ;  and  the  propositions  of  Mr.  Justice  HoUoway  appear  to  their  Lordships 
calculated  unduly  to  enlarge  those  limits." 

Effect  of  husband's  express  or  implied  prohibition.— Although  the 

doctrine  of  adoption  by  widows  with  kinsmen's  assent  rests,  according  to  the 
Hindu  commentators,  on  the  guardianship  theory,  yet  kinsmen's  assent  is  now 
accepted  as  substitutive  of  that  of  the  husband.  Even  in  such  a  case  an  adop- 
tion is  not  to  be  supposed  to  be  independent  of  the  husband,  but  his  authority 
is  to  be  presumed  if  his  kindred  give  their  assent.  According  to  this  modem 
theory  no  adoption  can  take  place  with  the  assent  of  kinsmen  if  the  husband 
did,  in  express  terms  or  by  necessary  implication,  prohibit  an  adoption  by  hi« 
widow.  The  law  on  the  subject  has  been  explained  by  the  Privy  Council  in  the 
following  passage* : — 

*'  Again,  it  appears  to  their  Lordships  that,  inasmuch  as  the  authorities  is 

^  Ocmeea  Batnamaiyar  v.  Chpala  Ratnamaiyarf  I.  L.  R.,  2  Mad.,  270. 

*  Vmkat(Uak8mamma  v.  Noraaayya^  I.  L.  B.,  8  Mad.,  546. 

*  Sri  Virada  Pratapa  Baghwiada  Deo  v.  Sri  Brojo  Kishoro  Patta  DeOy  I.  L.  R.,  1  Mod.,  ^ : 
L.  E.,  3.  I.  A.,  154  J  25  W.  E.,  291. 

*  Collector  of  Madeira  v.  Mitttu  Ramalinga  SatthupvMy,  12  Moore'e  I.  A.,  375  ;  1  B.  L-  ^.^ 
P.  0.,  1 ;  10  W.  E.,  P.  0.,  17. 
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favour  of  the  widow's  power  to  adopt  with  the  assent  of  her  hnshand's  kinsmen 
proceed  in  a  great  measure  upon  the  assumption  that  his  assent  to  this  meritori-  • 
ous  act  is  to  be  implied  wherever  he  has  not  forbidden  it,  so  the  power  cannot 
be  inferred  when  a  prohibition  by  the  husband  either  has  been  directly  express- 
ed by  him,  or  can  be  reasonably  deduced  from  his  disposition  of  his  property,  or 
the  existence  of  a  direct  line  competent  to  the  full  performance  of  religious 
duties,  or  from  other  circumstances  of  his  family,  which  afPord  no  plea  for  a 
supersession  of  heirs,  on  the  ground  of  religious  obligation  to  adopt  a  son  in 
order  to  complete,  or  fulfil,  defective  religious  rites.*' 

From  the  above  observation  it  follows  that  where  there  is  such  a  clear  dis- 
position of  property  by  the  husband,  as  would  preclude  the  son  adopted  from 
claiming  the  estate  left  by  him,  a  prohibition  may  be  deduced  by  implication. 
But  even  then  it  will  not  preclude  an  adoption  if  there  be  a  failure  of  the  dis- 
position.   Thus  in  the  same  case  their  Lordships  observe, — 

"  It  has  been  argued,  however,  that  even  if  this  adoption  could  have  been 
regular  had  Bamasamy  died  childless  and  intestate,  his  arzi  relating  to  the 
management  and  descent  of  the  zemindary  contains  an  indication  of  his  intention 
that  his  daughters  and  their  descendants  should  be  his  successors  and  representa- 
tives, which  ought  to  be  taken  to  imply  a  virtual  prohibition  of  the  act  of  adop- 
tion by  his  widow :  Their  Lordships  cannot  accede  to  this  argument.  Bama- 
samy,  no  doubt,  intended  to  be  represented  by  his  daughters'  line,  should  that 
line  continue.  But  he  made  no  express  provision  for  its  failure,  and  the  same 
reasons  which' justify  a  presumption  of  authority  to  adopt  in  the  absence  of 
express  permission  are  powerful  to  exclude  a  presumptive  prohibition  to  adopt, 
when  on  a  new  and  unforeseen  occasion  the  religious  duty  arises.  His  widow 
has  not  claimed  a  power  to  adopt,  except  on  the  happening  of  the  contingency 
for  which  her  husband  omitted  to  provide.  And  her  power  so  limited,  not 
having  been  qualified  by  his  disposition,  must  be  determined  by  the  general 
law." 

It  has,  however,  been  held^  that  the  fact  that  a  son  was  left  behind  by  the 
husband  at  the  time  of  his  death  will  not  operate  as  a  prohibition  to  adopt.  In 
this  respect  an  adoption  with  the  assent  of  the  husband's  kinsmen  is  just  on  the 
same  footing  as  an  adoption  with  an  authority  from  the  husband.  And  as  a 
husband  may  authorize  his  widow  to  take  a  son  in  adoption  in  the  event  of  the 
death  of  a  natural  bom  son  dying  without  leaving  a  widow  or  male  issue,  so  as 
to  enable  her  to  adopt  on  the  happening  of  that  event,  so  under  the  same  circum- 
Btances  the  kinsmen  are  competent  to  authorise  her  to  adopt  a  son.  In  fact,  a 
widow  without  any  permission  from  her  husband  may,  if  duly  authorized  by  his 
kinsmen,  adopt  a  son  to  him  in  every  case  in  which  such  an  adoption  would  be 

^  Vellainki  Venhata  Krishna  Bao  v.  VenkaJta  Rama  Laitahmi,  I.  L.  R.,  I  Mad.,  174. 
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valid  if  made  by  her  ander  a  written  authority  from  her  husband.    Accordinglj, 
»  a  second  adoption  with  kinsmen's  assent  would  be  valid,  if  the  son  first  adopted 
with  an  express  authority  from  the  husband,  dies  under  age  and  unmarried.^ 

Oompetitioii  between  mother-in-law  and    daughter-in-law. — When 

there  is  a  competition  between  a  mother-in-law  and  a  daughter-in-law  for  adop- 
tion with  the  assent  of  the  sapindas,  she,  in  whom  the  family  estate  is  vested, 
would  be  entitled  to  adopt.  For,  according  to  the  principle  laid  down  in  Bhoo- 
bun  Moyee's  case  and  followed  in  other  cases,  as  I  have  already  told  yonL  if  the 
estate  is  vested  in  the  daughter-in-law,  the  mother-in-law  cannot  adopt.  Bat 
if  the  ancestral  estate  be  vested  in  the  mother-in-law  by  reason  of  the  son  pre- 
deceasing the  father,  then  it  would  appear  that  both  the  mother-in-law  aad  f^ 
daughter-in-law  are  competent  to  adopt.  What  has  been  laid  down  is,  that 
the  adoptive  father's  estate  must  be  vested  in  the  adopting  widow,  in  order  that 
an  adoption  made  by  her,  may  be  valid.  If  the  daughter-in-law  adopts  first, 
then  the  mother-in-law  cannot  make  an  adoption  during  the  life  of  the  son 
adopted  by  the  daughter-in-law,  for  the  father-in-law  cannot,  under  that  circum- 
stance, be  considered  as  destitute  of  male  issue,  there  being  that  grandson 
by  adoption  in  existence.  But  if  the  mother-in-law  adopts  first,  then  the 
daughter-in-law  cannot  be  precluded  thereby  from  making  an  adoption  for  the 
spiritual  benefit  of  her  husband  who  would  not  be  benefitted  by  his  mother's 
adoption.     This  distinction  would  apply  to  all  similar  cases  in  all  the  schools. 

Bombay  school  and  adoption  without  any  authority.— The  law  of 

adoption  by  the  widow  is  the  widest  in  Bombay.  There,  a  widow'  may  adopt  (1) 
either  with  the  express  authority  of  the  husband,  (2)  or  with  the  assent  of  the 
husband's  coparceners  when  he  was  undivided,  or  (3)  when  he  was  separate 
and  his  estate  ifi  vested  in  her,  she  may  adopt  without  any  authority  either  horn 
the  husband  or  from  his  kinsmen.*  * 

As  regards  the  rules  relating  to  adoption  by  the  express  assent  of  the  hus- 
band, they  are  substantially  the  same  as  in  Bengal  with  this  difference  that  the 
atrict  rule  of  construction  whereby  the  terms  of  an  authority  cannot  be  varied  or 
extended  in  Bengal  is  not  applicable  in  the  Mahratta  country  where  not  only  thtfe 
is  no  presumption  against  authority,  as  in  the  Bengal  provinces,  but  where  the 
contrary  presumption  prevails,  namely,  the  presumption  of  implied  assent  in  the 
absence  of  express  prohibition.  In  Bengal  an  adoption  by  a  widow  will  fail  in  the 
absence  of  express  authorisation,  whereas  in  Bombay  the  husband's  authority 
may  be  replaced  by  the  substituted  assent  of  his  coparceneis  when  he  was  joint, 
and  may  be  presumed,  when  he  was  separate. 

The  adoption  with  the  consent  of  the  kinsmen  stands  on  the  same  footinj    ^ 

^  Paraeara  Bhattar  v.  Rangaraja  Bhattatj  I.  L.  B.,  2  Mad.,  202. 
*  Ramji  T.  QhamaUj  I.  L.  B ,  6  Bom.,  498. 
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in  Madras,  with  this  difference  that  in  Bombay  such  assent  being  necessary  only 
when  the  hnsband  was  a  member  of  a  joint  family,  the  vexata  qucestio,  w^hose 
assent  is  sufficient  when  the  hnsband  was  separate  ?  does  not  arise,  the  widow 
being  competent  to  adopt  without  such  assent.  The  rales  enunciated  in  Madras 
cases  in  respect  of  the  consent  of  kinsmen  in  so  far  as  they  relate  to  an  adoption 
by  the  -widow  of  an  undivided  Hindu  will  apply  to  Bombay  cases. 

The  adoption  by  the  widow  of  a  separated  Hindu  without  his  authority  is  a 
peculiarity  and  requires  especial  treatment. 

You   -will  bear  in  mind  that  when  a  person  who  was  separated  from  his 
co-heirs  or  had  no  co-heir  at  all,  dies  without  leaving  male  issue,  his  widow  is  his 
heiress  and  takes  the  entire  estate  left  by  him.     The  adoption  of  a  son  is  not  at 
all  necessary  for  the  widow's  own  spiritual  benefit,  however  conducive  the  pos- 
session of  a  son  may  be  to  the  spiritual  welfare  of  her  husband.     An  adoption 
of  a  son  by  a  widow  is  prejudicial  to  her  own  temporal  interests,  as  she  becomes 
divested  of  her  husband's  estate  that  vests  in  the  adopted  son  from  the  moment 
of   his  adoption,  while  she  is  not  personally  a  gainer   in  a  spiritual  point  of 
view.     A  widow  therefore  that  proceeds  to  adopt  a  son  manifests  at  the  same 
time  a  conscientious  regard  for  the  spiritual  benefit  of  her  husband,  and  a  perfect 
disinterestedness  by  disregarding  her  personal  rights  of  property,  of  which  by 
her  own  voluntary  act  she  divests  herself.     It  is  upon  these  grounds  that  the 
validity  of  an  adoption  without  authority  rests,  provided  it  is  made  from  a  purely 
reli^ous  motive  and  not  capriciously  nor  from  corrupt  motive. 

This  peculiar  development  of  law,  probably  owes  its  origin  to  the  character 

of  the  interest  which  the  female  heirs  taken  in  property  inherited  by  them  from 

males.    There  is  no  indication  in  any  of  the  commentaries  of  the  Mitdkshara  school 

that  a  female  heir  takes  a  lesser  interest  than  a  male  heir.     The   Dayabhdga 

rules,  however,  have  made  a  considerable  inroad  into  the  Mitakshard  school,  and 

have  rendered  the  position  of  women  less  favourable  than  it  had  stood  under 

the  authorities  of  that  school.     According  to  them  the  widow  is  entitled  to  take 

an  absolute  estate  and  there  is  no  reason  why  she  should  not,  regard  being  had 

to  the  circumstances  under  which  she  is  entitled  to  inherit,  as  well  as  to  the  fact 

that  a  male  heir,  however  distant,  takes  an  absolute  estate.     The  very  cogent 

reason  that  exists  in  the  Bengal  school  for  restricting  the  estate  of  the  female 

heirs  has  no  application  to  the  scheme  of  inheritance  in  the  Mitakshard  school, 

according  to  which  the  widow  is  excluded  from  inheritance  when  the  husband 

V  ,8  a  member  of  a  joint  family,   and  is  entitled  to  succeed  only  if    he  was 

B    irate ;    whereas,  according  to  the  Bengal  school  she  is  entitled  to  inherit 

^    sther  her  husband  was  joint  or  separate.     The  fact  of   separation  indicates 

t    t  a  man  is  more  affectionately  disposed  to  his  wife  and  own  family  than  to 

I     brethren  from  whom  he  separates ;  while  jointness  discloses  that  mutual  har- 

^      y  and  attachment  subsist  between  the  brethren.     This  appears  to  be  the  real 

K  K 
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foundation  of  the  MitiksArd  sohetne  of  devolution  of  property.    On  the  other  I 
hand  the  Dayabhaga  teises  the  position  of   sonlesa  indowB  b j  giTing  them  i 
limited  right  to  their  husband's  undivided  share  $  for,  a  bare  right  to  mainten^ 
iEbnce  is  likely  to  reduce  their  position  to  the  level  of  the  maid-senrantB  of  the 
family.     Hence  the  reasons  which  justify  the  Ddyabhdga  rule  for  limitation  d 
widow's  estate,  do  not  apply  to  the  inheritance  of  widows  und^  the  Mitakshuii 
who  could  be  heirs  only  in  the  exceptional  circumstance  of  their  husband  being 
separate,  joint  family  being  the  normal  condition  of    Hindu  sooiely.      Tho 
Bombay  High  Court  have  taken  a  correct  view  of  the  Mitakshara  law^  so  far 
as  regards  the  daughter's  rights  in  the  property  inherited  from  her  father,  Irat 
there  is  no  reason  for  not  applying  the  same  doctrine  to  the  widovr  and  tiie 
other  enumerated  female  heirs,  excepting  perhaps  the  fact  that  all  the  aapinda 
females  have  recently  been  recognized  to  be  entitled  to  inherit,  to  whom  that 
Court  hesitate  to  give  absolute  estate.     The  division,  by  the  Bombay  Higb 
Court  of  the  female  heirs  into  two  classes,  namely,  into  those  that  enter  into  the 
gotra  by  marriage,   and  those  that  are  bom  in  the  goira  but  pass  out  of  it  by 
marriage,  and  the  doctrine  based  upon  it  that  the  female  heirs  of  the  former 
class  take  an  absolute  estate  and  those  of  the  latter  a  limited  interest,' — are 
modem  developments  of  law,  not  founded  upon   anything  contained  in  the 
Sanskrit  commentaries,  except  perhaps  the  forced  construction  of  the  well-known 
text  of  Kdtydyana  in  that  way.     This  view  has  led  to  the  anomaly  that  the 
mother  falls  in  the  less  favoured  class,  whilst  the  sister  takes  an  absolute  esteia 
The  proper  view  to  take  on  the  subject  according  to  the  Mit4kshar&  school  seems 
to  be,  that  all  the  female  heirs  take  an  absolute  estate.    As  for  the  text  oi 
Katyayana,  limiting  the  widow's  estate,  it  may  very  fairly  be  construed  to  ref^ 
to  the  widow  of  a  member  of  a  joint  family,  who  is  entitled  to  maintenance 
out  of  the  undivided  co-parcenary  interest  of  her  deoeased  husband  in  the  family 
property.    The  text  may  be  rendered, — "  Let  the  widow  enjoy  with  moderslion 
her  husband's  estate ;  the  surplus  left  after  her  enjoyment,  let  her  husband's 
undivided  co-parceners  take."* 

The  adoption  by  the  widow  of  a  separated  Hindu,  does  no  doubt  defeat  tlie 
rights  of  the  reversionary  heir.  But  if  the  widow  takes  an  absolute  estate,  tiie 
only  objection  that  might  arise  to  the  capacity  of  a  widow  to  adopt  a  son, 
vanishes.  This,  however,  removes  the  objection  when  such  adoption  is  viewed 
simply  as  a  mode  of  transferring  property  lOr  an  appointment  of  an  heir. 
But  as  adoption  in  Hindu  law  means  more  than  that,  and  is  the  introdno- 
tion  of  a  stranger  as  a  relation  to  all  persons  connected  to  her  husband  ' 
herself,  the  power  conceded  to  the  widows  is  in  reality  a  very  grave 

>  See  Mayne's  Hindu  Law,  §§  669-570. 

*  giiUH^^i^  ^IVm  ^pmj  ^>g^)Wy  I    See  Diyabhdga,  ri,  i,  66  <origiiial). 
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important  one,  at  least  according  to  the  modem  view  of  the  adopted  son's 
rigbts  of  inheritance  in  the  family  into  which  he  is  adopted.  Whatever  may 
be  the  principle  that  nnderUes  this  exceptional  privilege  enjoyed  by  widows  in 
Bombay  to  adopt  a  son  independently  of  any  authority  from  the  hnsband,  or  of 
the  assent  of  his  kinsmen,  it  rests  entirely  on  religions  considerations,  and  the 
widoMT  must  be  guided  entirely  by  those  rules  of  Hindu  law  regarding  the  choice 
of  the  boy  to  be  selected,  that  have  been  declared  to  be  of  moral  obligation  in 
the  case  of  an  adoption  by  the  husband  to  whom  a  greater  discretion  is  allowed 
by  la^T  in  respect  of  the  selection  of  the  boy. 

A  widow  therefore  proceeding  to  adopt  without  authority  must  strictly 
{oUow  the  rules  of  the  Shasters  and  take  the  nephew  of  the  husband,  if 
available  for  adoption.  But  when  he  is  not  available,  any  other  boy  may  be 
taken. 


LECTURE  VII. 

WHO  MAT  GIVE,  AND  WHO  MAY  BE  GIVEN,  IN  ADOPTION. 

Capacity  to  give  in  adoption — Rishi  texts — Oommontators — Mitikshar^ — YjuYBiiSTa-VMyt' 
kha — Vaijajanti — Dattaka-Mimans^ — Jagann&tha — Dattaka-Chandrika — Father's  power 
and  mother's  assent — Gift  hy  the  mother — Distress — Parents  only  have  power  to  give^ 
they  cannot  delegate — Assent  of  the  son — ^Assent  of  relatives — Assent  of  the  King— 
An  adopted  son  cannot  be  given  in  adoption — GHft  of  the  first-born,  or  yonngeet,  or  one 
of  two,  or  an  only,  son — Bishi  texts  on  the  same — Observations  on  them — Commentators— 
H{t4kshar&~Vaijayanti — Dattaka-Miminsi — Nanda  Fanditisi's  views — Dattaka-Chandrikm 
— Dattaka^Nimaya — Jagannatha — Conclusion  dedncible  from  commentaries — European 
authorities — Case-law  relating  to  the  first-bom  and  one  of  two  sons — Case-law  on  validity 
of  adoption  of  an  only  son  in  Madras,  N.  W.  Provinces  and  the  Punjab — ^Adoption  of  an 
only  son  was  valid  in  Bengal  and  Bombay  down  to  1868 — Dvyamushyiyana  adoption  ol 
an  only  son — Since  1868  adoption  of  an  only  son  invalid  in  Bengal — Tendency  in  the  same 
direction  in  Bombay — Observations  on  this  recent  view  of  law  —  Adoption  of  an  only  son 
when  co-existing  with  another  son's  natural  or  adopted  son  or  grandson — Adoption  of  one 
son  by  two  or  more  persons. 

The  capacity  to  give  a  son  in  adoption,  appears  to  be  a  survival  of  the 
patria  potestas  of  ancient  law,  according  to  which  a  man  conld  exercise  absolute 
dominion  over  the  persons  placed  under  his  power,  and  which  e2d;ended  to  hia 
wives,  children  and  their  wives  and  descendants  whom  he  could   sell,  give  or 
punish  in  any  way  he  pleased.     The  Hindu  legislators,  endeavoured,  as  we  have 
already  seen,  to  curtail  this  power  by  impressing  a  sacred  character  on  the  family 
relationship,  and  by  prohibiting  the  sale  of  wives  and  children  as  being  sinfol. 
A  sale  or  gift  of  a  son,  though  much  disapproved  and  forbidden  in  a  religions 
point  of  view,  was,  however,  permitted,  if  made  for  adoption,  and  at  a  time  of 
distress  such  as  famine,  and  the  power  of  making  a  sale  or  gift  for  that  purpose, 
was  reserved  for  the  parents  alone,  whose  natural  love  and  affection  form  a  suffi- 
cient safeguard  against  an  improper  exercise  of  the  same.    Regard  being  had 
to  the  legal  consequences  of  an  adoption,  the  effect  of  which  is  to  cut  off  all 
the  natural  ties  with  which  a  child  is  fastened  to  the  affection  of  other  persons, 
to  sever  in  fact  for  ever  his  connection  with  his  parents  and  all  persons  related 
through  them,  and  to  destroy  every  description  of  rights  in  the  family  of  *"« 
birth, — it  is  evident  that  the  capacity  to  give,   fraught  with  such  serious  le    1 
incidents  upon  the  prospects  of  the  infant  who  is  the  subject  of  the  gift,  ani'    i 
incapable  on  account  of  the  tenderness  of  his  ago  to  take  care  of  his  own 
terests,  should  be  guarded  in  such  a  way  as  it  may  not  be  exercised  except     ' 
the  benefit  of  the  boy.    The  only  redeeming  feature  of  the  instit^-^* i 
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Appears  to  be  very  harsb,  if  not  cmel,  to  the  boy,  is,  that  looked  from  one  point 
of  view,  it  may  be  regarded  as  an  advancement  of  the  boy  who  becomes  entitled 
to  inherit  the  estate  of  the  adopter.  Considering  the  natural  love  and  affection 
of  the  parents  on  whom  the  prospects  of  a  child  depend  to  a  great  extent,  the 
power  of  giving  away  a  son  in  adoption  may  safely  be  entrusted  to  them  with- 
out any  apprehension  of  its  being  exercised  to  the  prejudice  of  the  boy  who  is 
imable  to  exercise  any  discretion  of  his  own  in  the  matter. 

Bishi  texts- — ^Accordingly  Manu  declares,^ — **  He  is  called  a  Datrima  son 
whom  his  mother  or  father  affectionately  give  {^S\^^H,  ^  the  dual  number) 
as  a  son,  being  alike,  and  in  a  time  of  distress,  confirming  the  gift  with  water." 
You  will  observe  that  the  dual  number  in  the  verb  give  would  be  grammatically 
incorrect,  if  you  were  to  take  the  sentence  as  it  is ;  hence  this  text  is  construed* 
to  intend  three  alternatives,  namely,  that  "  either  the  mother,  or  the  father,  or 
both  the  mother  and  the  father,  give. " 

Yijnavalkya  describes  an  adopted  son  thus,^ — "  A  D<ittdka  son  is  one  whom 
his  mother  or  father  gives." 

Baudhayana  ordains, — *'  He  is  called  a  BattaJca  son  who  being  given  by  his 
father  and  his  mother  or  by  either  of  the  two,  is  received  in  the  place  of  a  child."* 
Another  passage  attributed^  to  the  same  sage,  declares, — "  Both  parents  alone 
have  the  power,  for  the  connection  to  them  is  equal." 

Vishnu  declares, — "  The  Dattaka  son  is  the  eighth,  and  he  is  his  to  whom 
he  is  given  by  both  the  mother  and  the  father."^ 

Yasistha  ordains — "  The  second  is  the  Dattaka  son,  whom  his  mother  and 
his  father  give.*"^ 

From  these  passages  it  appears  that  each  parent  has  severally  and  indepen* 
dently  of  the  other  the  power  of  making  the  gift  of  a  son  in  adoption ;  but 
when  both  are  alive  and  present  their  concurrence  is  necessary. 

But  Vasishtha^  and  Baudhayana^  premise  the  ceremonies  of  adoption  with 
the  following  passage  which  lays  down  a  special  rule  curtailing  the  mother's 
power  of  gift, — "  A  son  produced  from  the  virile  seed  and  uterine  blood  is  an 
eSect  whereof  the  mother  and  the  father  are  the  cause ;  the  mother  and  the 
father,  therefore,  are  competent  to  give,  sell,  or  abandon  him.  But  let  not  an 
only  son  be  given  or  accepted,  for  he  is  to  continue  the  line  of  the  ancestors. 
But  a  woman  shall  neither  give  nor  accept  a  son,  except  with  the  assent  of  her 
husband." 

This  passage  raises  two  questions,  namely,  first,  as  to  the  relative  power  of 

'  Mann  IX,  168.  •  Viahnn,  XV,  18-19. 

•  Dat-Mim.  IV,  15.  *  Vaaiahtha,  XVII,  28-29. 

•  YajnavolkyB  II,  131.  ■  Vasishtha  XV,  1-5:  Dat.  Mim.  IV,  14;  V,  31, 

*  BaadhayaDa  II,  2,  3,  20.  9  Baadhayana-Parisishta,  VII,  5,  2-6. 

*  ^-^^'"  Mimanaa  IV,  14.. 


270  WHO  MAY  OIVE  IN  ADOPTION. 

the  father  and  the  mother  when  both  are  alive,  and  second,  aa  to  the  capacity  of 
a  widowed  mother  to  give  a  son  in  adoption.  Let  ns  see  how  the  conunaniatais 
have  dealt  with  these  questions,  npon  the  above  passages  of  law,  bearing  upon 
them. 

Oomineiltators. — Bnt  before  considering  the  views  of  the  comme(ntat(»i| 
it  is  necessary  to  observe  that  an  adoption  should  be  looked  at  from  two  dil^ 
ent  points  of  view,  first,  the  ancient  view  according  to  which  it  was  the  traiulsr 
ot  patria  potestas  or  ipBiternsA  property  over  a  child;  and  second,  the  modem 
view,  namely,  the  severance  of  connection  with  the  natural  relations,  and  the 
cessation  of  the  rights,  duties  and  obligations  both  temporal  and  spiritual,  spring* 
ing  from  relationship,  and  strengthening  its  ties,  with  which  the  ancient  law 
has  been  modified  and  softened.    According  to  the  ancient  usage,  the  fa&st 
alone  would  undoubtedly  have  the  right  to  transfer  his  dominion  by  gift,  and 
the  mother  would  have  no  such  right.    But  the  sages  have,  by  recognising  the 
mother's  right  to  make  a  gift  in  adoption  has  given  a  different  character  to  the 
institution;  though  her  dependent  position  requires  that  she  must  not  act  in 
this  matter,  independently  of  her  husband.     On  the  other  hand,  the  law  as  it 
stands  at  present  does  not  at  all  recognize  that  kind  pf  dominion  which  a  father 
could  formerly  exercise  over  his  children,  and  a  gift  in  adoption  must  now  be 
taken  in  a  figurative  sense,  in  the  same  way  as  the  gift  of  a  damsel  in  marriage 
is  understood  by  some  commentators.    The  principle  upon  which  the  &iiher*8 
right  of  gift,  independently  of  the  mother,  was  founded  has  ceased  to  exist; 
there  is  therefore  no  reason  for  supporting  the  position  that  a  father  may  even 
at  the  present  day,  give  a  son  in  adoption  without  the  consent  *and  against  the 
will  of  the  mother,  so  as  to  sever  the  connection  of  the  son  with  her  and  her 
Illations.     The  commentators  who  were  approaching  towards  the  modom  view, 
appear  to  take  a  middle  course  as  will  presently  appear. 

In  order  to  properly  understand  the  subject,  you  must  bear  in  mind  three 
things  : — ^first,  the  father's  patria  potestas  ;  second,  the  natural  rights  of  botii 
parents,  according  to  which  both  of  them  have  a  joint  interest  in  their  diild; 
third,  the  life-long  state  of  pupilage  of  women.  The  first  doctrine  cannot  nov 
be  acted  upon,  the  third  also  has  ceased  to  be  law,  excepting  the  provision  is 
tiiie  Court  of  Wards  Act  according  to  which  females,  as  a  general  role,  are  deemed 
to  be  disqualified  for  managing  large  estates,  which  may  be  regarded  as  a  tradi- 
tional relic  of  the  ancient  law. 

Hit^Bhar&. — ^While  explaining  Ydjnavalkya's  definition^  of  a  Dati^ 
son,  the  Mitakshar4  says,* — "  He,  who  is  given  by  his  mother  with  her  husba'  '« 
consent,  while  her  husband  is  absent,  (or  incapable  though  present,)  or  (iv  ^- 
out  his  assent)  after  her  husband's  decease,  or  who  is  given  by  his  father,  or  J 

^  Mitakshari,  1, 11,  1.  '  MiUkshaca  I,  li,  9. 
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bothy  bein^  of  tlie  same  class  with  the  person  to  whom  he  is  giyen,  beoomes  his 
giyen  son."  The  words  in  parenthesis  are  the  gloss  of  B41ambhatta.  Then 
the  author  of  the  Mit&kshari  cites  the  above  text  of  Mann  and  observes, — "  By 
specifying  dlBtress,  it  is  intimated,  that  the  son  should  not  be  given  unless  there 
be  distress.^ 

The  author  of  the  Yiramitrodaya^  sajB,  «•"  He,  whom  the  mother  with  her 
hosbaaui's  assent,  or  the  father  gives  to  another,  becomes  his  adopted  son,"  and 
then  quoting  the  text  of  Mana,  observes, — "  By  specifying  '  at  a  time  of  dis- 
tress,' it  is  indicated  that  the  giver  incnrs  sin  in  the  absence  of  distress  :  the 
mother  and  the  father  may  give  either  separately  or  jointly." 

Yyavah^a-Maynkha. — ^Referring  to  the  above  text  of  Mann,  describing 
a  Dattaka  son,  Kilakantha  observes,* — "  From  the  particle  '  or '  (WT  in  the  pas- 
sage ^^  the  mother  or  the  father  give  ")  it  appears  that  in  default  of  the  mother 
the  father  alone  may  give ;  and  in  default  of  the  father,  the  mother  alone ;  but 
if  both  are  in  existence,  then  even  both  :  this,  Madana  (says)." 

Vayftyantf. — ^In  his  commentary  on  the  Institutes  of  Yishnu,  Nanda  Pan- 
dita  says  as  follows : — The  question,  By  whom  is  the  gift  to  be  made  ?  is  thus 
answered,  ''  He  again,  is  his  (to  whom)  he  is  given  by  both  the  parents,"^  t.  e.^ 
the  Dattaka  son  becomes  his  to  whom  he  is  given  by  both  the  father  and  the 
mother,  because  Yasishtha  ordains, — ^^Both  the  mother  and  the  father  are 
eompetent  to  give  &c."  The  mother  alone  is  also  competent  to  give  with  the 
assent  of  her  husband,  because  it  is  ordained  by  the  same  sage  that, — *^  A  woman 
shall  nmther  give  nor  accept  a  son  except  with  the  assent  of  her  husband." 
Similarly,  the  father  alone  is  competent  to  give,  because  Manu  declares, — "  The 
son  whom  the  mother  or  the  father  may  give  in  distress  <fec." 

Dattaka-Mlni&ll84. — ^We  have  already  seen  that  Nanda  Pandita  does  not 

lecognise  the  right  of  women  to  adopt :  according  to  him  a  woman  can  only  act 

M  an  agent  of  her  husband  during  his  lifetime,  and  in  such  character  may  take 

a  boy  in  adoption  with  his  express  permission ;  but  a  widow  cannot  adopt  at  all. 

As  to  a  woman's  power  of  gift  of  her  son  in  adoption,  he  argues  in  the  same 

strain,  but  is  compelled  by  the  overwhelming  authority  of  the  sages,  to  make 

some  concession  in  favour  of  females.    He  cites  the  following  text  of  Saunaka, — 

**By  one,  having  an  only  son,    {ekci-puMrena)  the  gift  of  a  son  should  not  be 

i&ade ;  by  one  having  many  sons  {f)a^U'puttTena)  the  gift  of  a  son  should  anxiously 

be  made ;  "^  and  he  opens  the  subject  of  women's  power  of  making  the  gift  of  a 

M    in  adoption  by  the  following  observation,* — "  Since  the  masculine  gender 

is   sed  in  the  compound  word  '  by  one  having  many  sons'   (hahu-puttrena)  the 

Hit&kBbaHk,  1, 11,  10.  '  Y iramiirodaya ;  page  115. 

VyaTah&ra-mayiiklta  p.  60.    (If  andlik's  Edition)  ;  see  original,  p.  89. 

Vishnu,  XT,  19.  '  Dat.  Mim.  4, 1.  ^  Dat-Mim.  4,  9.  Compare  with  1, 15. 
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gift  of.  a  son,  by  a  woman  is  prohibited";  and  in  support  of  this  position  he 
refers  to  the  absence  of  independence  in  women,  ordained  by  Yasishtlza  in  ihfi 
passage  ''  Let  not  a  woman  either  give  or  accept  a  son."  But  he  ad-xnits  that 
a  woman  also  is  competent  to  give  a  son  with  the  husband's  assent,  because 
Vasishtha  adds  "  except  with  the  assent  of  her  husband."^  He  meets  the  argu- 
ment, based  upon  the  texts  of  Mann  and  Ydjnavalkya,  that  the  father  and  the 
mother  have  equal  right  in  this  respect,  by  saying  that  what  is  predicated  of 
the  mother  in  these  passages  must  be  taken  to  be  subject  to  the  assent  of  her 
husband.* 

It  should  be  remembered  that  while  dealing  with  a  woman's  power  of  adop- 
tion, Nanda  Pandita  maintains^  upon  the  authority  of  that  very  text  of  Vasish- 
tha that  a  widow  cannot  adopt  at  all  on  account  of  the  impossibility  of  the 
husband's  assent.  The  same  argument  would  also  apply  to  a  widow's  right  to 
give.  But  he  obviates  it  and  maintains  the  right  of  widowed  mothers  ^  to  give 
their  sons  in  adoption  during  a  season  of  distress,  upon  the  grounds,  that  the 
assent  must  be  presumed  inasmuch  as  there  is  a  veddk  instance  indicating  the 
legality  of  such  gift,  and  that  the  right  to  give  is  independently  and  sererally 
predicated  of  the  father  and  of  the  mother,  in  many  texts  of  the  sages.^ 

The  author  then  propounds  that  the  husband,  singly  even  and  independent 
of  his  wife,  is  competent  to  give  a  son ;  because,  says  he,  in  several  passages  of 
law  the  father  is  mentioned  singly  and  unassociated  with  the  mother ;  and  he 
further  assigns  some  fanciful  reasons  for  supporting  that  position.^  I  may 
mention  here  that  having  regard  to  the  context  this  proposition  may  be  takeu 
to  refer  to  a  widower. 

But  he  admits,  referring  to  the  passages  of  Manu,  Baudhayana,  Vasishtha 
and  T4jnavalkya,  that  three  positions  are  intended  to  be  laid  down : — first,  the 
competency  of  both  parents  united,  is  the  principal ;  second,  that  of  the  father 
alone  independently  of  the  mother,  is  the  mediocre ;  and  third,  that  of  the 
mother,  depending  as  it  does  on  the  assent  of  her  husband,  is  the  inferior  alter- 
native.® 

In  this  connection  should  be  taken  into  consideration  the  following 
observation  made  by  Nanda  Pandita  while  explaining,  a  part  of  Saunaka's 
passage  dealing  with  the  ritual  of  adoption,  which  runs  as  follows : — "  The 
giver,  being  capable  of  the  gift,  should  give  to  him  &c";7  Nanda  Pandita 
says, — "  The  capacity  to  give,  consists  in  having  a  plurality  of  sons,  and  in  the 
assent  of  the  wife^^ 

* 

*  Dat.-Mim.  4,  10.  •  Id9m  4,  13. 

«  Dat.  Mim.  4, 11.  •  Dat.  Mim.  4, 14-17.* 

■  Dat..Mfm.  1, 16-16.  »  Dat.-Mim.  6, 13. 

*  Dafc.-Miin.  4, 12.  •  Idem,  5,  14. 
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This  passage  at  any  rate  shows  that  if  hoth  the  father  and  the  mother  are 
alive,  then  for  the  religious  gift  of  a  son,  by  the  father,  it  is  absolutely  neces- 
sary that  the  mother's  assent  should  be  taken. 

JaS^aan^tha  considers  the  gift  of  a  son  from  two  aspects  of  view,  namely, 
the  g^  as  transferring  the  dominion,  and  the  gift  for  adoption.  As  regards 
the  gi£t  for  adoption,  he  is  of  opinion  that,  if  both  the  father  and  the  mother 
are  alive,  they  must  join  in  making  the  gift ;  but  if  the  wife  is  dead,  the  husband 
alone  may  make  the  gift,  and  if  the  husband  is  dead,  the  widow  may  make 
the  gift  if  the  deceased  husband  gave  his  assent.^  But  the  learned  author  goes 
on  to  observe  that  the  husband  alone  may  make  the  gift  of  a  son,  without  con- 
sulting his  wife,  so  as  to  transfer  the  parental  dominion ;  but  his  donation  cannot 
annul  the  right  of  his  wife  over  the  son :  a  gift  of  a  son  by  the  father  alone, 
cannot  annnl  the  right  of  the  son's  mother ;  such  a  gift  may  generate  the  domi- 
nion of  the  donee  over  the  son,  but  he  cannot  be  the  donee's  adopted  son  in 
the  absence  of  the  son's  mother's  consent,  whose  rights  over  the  son  cannot  be 
annulled  by  the  donation  of  her  husband  alone.  The  author  is  of  opinion 
that  the  donee  must  take  the  assent  of  the  boy's  mother  to  the  gift,  if  he  wishes 
to  take  the  boy  for  adoption.^ 

The  Dattaka-Ohandriki  does  not  enter  into  a  detailed  discussion  of  the 
lelativo  rights  of  the  father  and  the  mother  to  make  the  gift  of  a  son  in  adop- 
tion,— ^but  the  following  observations  are  made  with  respect  to  the  right  of 
females  to  give  their  son  in  adoption. — ''  But,  by  a  woman,  the  gift  may  be 
made  with  her  husband's  sanction,  if  he  be  alive ;  or  even  without  it^  if  he  be 
dead,  or  remotely  absent,  or  retired  from  the  world.  Accordingly  Yasishtha 
ordains, — '  Let  not  a  woman,  either  give  or  receive  a  son,  except  with  the  assent 
,  of  her  husband.'  Now,  if  there  be  no  prohibition  even,  there  is  assent ;  on 
account  of  the  maxim, — '  The  intention  of  another  is  sanctioned,  if  not  prohi- 
bited.' Gift  (by  a  woman)  independently  (of  the  husband)  is  laid  down  by 
Tajnavalkya, — *He,  whom  his  father  or  mother  gives,  is  the  Dattaka  son,' 
Ukewise  (by  Manu  in  describing  the  deserted  son,^) — *  Deserted  by  the  father 
and  the  mother  or  by  either  of  them."* 

The  fiather's  power  and  the  assent  of  the  mother.— The  conclusion 

following  from  the  above  authorities,  is,  that  when  both  the  parents  are  alive 
their  concurrence  is  necessary  in  the  religious  if  not  also  in  the  legal  point  of  view. 
When  the  father  makes  the  gift,  the  assent  of  the  mother  may  be  presumed,  at  any 
nite,  an  active  opposition  on  the  part  of  the  wife  to  her  husband's  action  cannot 
be  expected,  and  is  not  found  to  have  arisen  in  any  case.    The  same  reasons 

'  Colebiooke'B  S^efll,  Book  Y,  Terse,  272 ;  Vol.  U,  387.    (Madras  Edition.) 
'  Golebrooke's  Digest,  Book  Y,  yerae  273 ;  Yol.  II,  page  388,  (Madras  Edition.) 
*  Mann  IX,  171.  ^  Dat.  Chand.  1,  81-82. 
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"which,  induce  the  father  to  make  the  gift  of  a  son,  would,  together  "with  her  hus- 
band's authority,  sway  the  mother  to  acquiesce  in  her  husband's  action.     Henoe   ' 
the  absence  of  express  assent  of  the  mother  cannot  invalidate  an  adoption  when 
the  father  alone  makes  the  gift,  such  assent  may  always  be  presumed. 

But  the  question  assumes  a  different  shape,  if  the  mother  does  actively 
oppose  the  gift  of  her  son,  proposed  or  made  by  her  husband  alone,   against  her 
will.     Under  the  present  state  of  law,  Hindu  wives  are  not  subject  to  their 
husband's  control  in  the  same  degree,  as  we  find  them  according  to  the  strict 
rules  of  the  Hindu  law.  Cases  of  disagreement  between  Hindu  husbands  dad 
wives  are  not  now  unheard  of,  owing  to  the  changes  brought  about  by  the  dis- 
semination of  Western  ideas  in  Hindu  society,  in  which  the  husbands  jdaj 
appear  to  be  at  fault.     Suppose,  a  poor  man  marries  a  rich  person's  daughter, 
and  consents  to  live  in  his  father-in-law's  house  with  his  wife,  as  what  is  popu- 
larly named  a  Ohar-jdmdi,  or  "  a  domesticated  son-in-law "  as  he  is  sometimes 
facetiously  called ;  he  lives  in  that  way  for  some  years,  gets  some  chilcftien,  and 
subsequently    falls  into  disagreement,  leaves  his  father-in-law's  house,  and 
actuated  by  sheer  animosity  negotiates  for  giving  in  adoption  a   son  of  his, 
against  the  will  of  his  wife  and  the  father-in-law  who  has  all  along  been  main- 
taining the  man  and  his  family,  and  who  very  dearly  loves  the  particular  child. 
Suppose  again,  that  a  husband  of  two  wives,  has  only  one  son  by  one  of  them, 
and  several  sons  by  the  other,  and  the  former  wife  incurs  his  severe  displeasure, 
and  in  consequence  he  proposes  to  deprive  her  of  her  only  son  by  giving  him 
away  in  adoption,  against  her  will.    Now,  if  there  be  active  opposition  by  the 
mother,  then  the  question  arises,  is  the  father  permitted  by  the  Hindu  law  to 
perpetrate  the  iniquity  ? 

The  question  must  be  answered  in  the  negative  as  well  according  to  the 
principles  of  equity  and  justice,  as  according  to  the  true  construction  of  Hindu 
law.  It  should  be  borne  in  mind  that  the  conmientaries  were  composed  when 
slavery  which  is  recognized  by  Hindu  law,  was  in  force ;  and  that  the  Hindu  law 
of  personal  status  has  to  a  certain  extent  been  modified  by  the  law  abolishing 
slavery  in  India.  A  Hindu  father  can  no  longer  claim  to  possess  dominion  over 
his  children,  which  he  could  transfer  to  another  person  agreeably  to  the  provi- 
sions of  Hindu  law.  It  should  further  be  observed  that  the  transfer  of  dominion, 
though  it  might  confer  upon  the  transferee  full  power  over  the  person  of  the 
son  and  reduce  him  to  the  position  of  a  slave,  did  not  extinguish  the  son's 
natural  relationship  with  the  parents,  nor  cut  off  the  religious  ties  with  which 
he  was  connected  with  his  ancestors.  We  have  seen  that  all  the  comment  rs 
•  agree  in  layiifg  down  the  principal  alternative  to  be  the  concurrence  of  '^ 
parents  in  making  the  gift  when  both  ai*e  alive  and  present,  but  some  think  to 
be  absolutely  necessary  for  a  valid  gift ;  others  may  be  taken  to  consider  it  reqr  te 
in  a  religious  point  of  view ;  while  the  rest,  to  regard  it  as  simply  desii     ^- 
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But  it  should  be  remembered  that  the  father's  right  of  giving  a  son,  indepen- 
dently of  that  son's  mother,  is  rested  by  Jagannatha,  on  the  ancient  theory  of 
'hispatria  potestcLs.  That  learned  author's  view,  that  the  mother's  assent  is 
abflolutely  necessary  for  the  purpose  of  a  valid  gift  in  adoption,  appears  to  be 
the  most  reasonable  one,  seeing  that  the  effect  of  such  gift  is  to  sever  the 
natural  connection  with  the  mother  both  for  temporal  and  religious  purposes. 
The  Dattaka-Mimdnsd  appears  to  maintain  that  for  religious  purposes,  the 
assent  of  the  wife  is  requisite  to  enable  the  husband  to  make  a  gift  of  their 
son  in  adoption.  The  distinction  which  is  founded  on  the  nature  of  the  father's 
predominant  right  based  upon  the  patria  potestas  seems  to  be  now  obsolete,  and 
**  the  validity  of  an  adoption  is  determined  by  spiritual  rather  than  tempo- 
ral considerations."*  The  proper  view  to  take,  therefore,  seems  to  be  that 
the  father  alone  is  incompetent  to  give  when  the  mother  is  opposed  to  it, 
and  that  such  gift  is  not  void  but  voidable  only  at  the  instance  of  the 
mother. 

It  should  be  observed  that  there  is  no  analogy  between  the  adoption  of  a 
son  by  the  husband  alone,  and  the  gift  of  a  son  by  him,  without  the  consent  of 
the  wife.  A  husband  may  have  a  son  apart  from  one  of  his  wives,  and  is  also 
competent  alone  to  adopt  a  son  who  is  to  continue  his  lineage  and  to  take  his 
inheritance.  But  the  gift  of  a  son  affects  the  son's  mother,  and  has  the  effect 
of  cutting  off  the  ties  between  the  mother  and  the  son.  The  one  is  positively 
injurious,  while  the  other  is  a  perfectly  harmless  transaction,  so  far  as  the  wife 
is  concerned. 

The  question  has  not  as  yet  arisen  in  any  case,  but  Mr.  Mayne  observes, — 
**  It  is  quite  settled  that  the  father  alone  has  absolute  authority  to  dispose  of 
his  son  in  adoption,  even  without  the  consent  of  his  wife,  though  her  consent 
is  generally  sought  and  obtained."^  The  learned  author's  conclusion  is  based 
upon  what  is  stated  on  this  subject  in  the  commentaries,  referred  to  above,  and 
upon  two  cases  which,  though  not  bearing  on  the  point,  may  justify  an  inference 
to  that  effect.  In  one  case^  it  was  held  that  tho  husband  alone  may  adopt 
without  the  consent  of  the  wife.  In  the  other*  a  widow  adopted  a  son  on  an 
express  agreement  by  the  natural  father  of  the  boy,  before  she  accepted  him  in 
adoption  that  she  should  remain  entitled  to  her  husband's  estate  for  her  life,  sub- 
ject to  the  boy's  maintenance  and  so  forth ;  and  the  question  was,  whether  the 
natural  father's  agreement  was  binding  upon  the  adopted  son  ?  The  court  held 
^^  Tit  it  was,  and  in  support  of  that  view,  made  the  following  observation, 

*  8ri  Virada  Fratapa  Raghunada  Deo  v.  Sri  Brojo  Kishoro  Patta  Deo,  I.  L.  E.,  1  Mad 
32.) 

*  Mayne' s  Hindu  Law  and  Usage,  §  120. 

*  Alarik  Manjari  v.  Fakir  Ghand  Sarkar,  5  Beng.  Select  Reports,  418  (356.) 

'  Chitko  Baghundth  Rdjddiksh  v.  Jdnaki,  11,  Bom.  H.  0.  Beports,  199  (202.) 
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''  Besides,  it  is  a  fallacy  to  suppose  that,  for  the  ptirpose  of  giving  in  adoptun, 
the  power  of  a  father  is  only  co-extensive  with  the  power  of  a  goardian.  In 
the  eye  of  Hindu  Law,  when  a  man  gives  his  son  in  adoption,  he  would  seem 
to  exercise  a  power,  more  like  the  power  of  an  absolute  proprietor  thaji  that  of 
a  guardian."  This  is  quite  true,  but  has  not  the  law  curtailed  that  power  h 
all  other  respects  P  If  that  be  so,  then  an  adoption  also  cannot  now  be  viewed 
in  its  old  aspect. 

Gift  by  the  mother. — The  parental  property  in  a  child  being  ooinmon  to 
both  the  father  and  the  mother,  the  right  of  making  a  gift  of  the  child  must  vert 
in  both,  therefore  one  cannot  give  without  the  consent  of  the  other.  Accordmg ' 
to  the  ancient  law,  however,  the  father  had,  in  addition  to  the  natural  rights  the 
patria  potestds,  and  the  mother's  status  was  similar  to  that  of  a  minor  wantisg 
discretion ;  hence  the  father  could  exercise  the  right  of  gift  independently  of 
the  mother,  who  could  not  exercise  such  right  unless  her  want  of  discretion  wcare 
supplied  by  the  assent  of  her  husband :  this  appears  to  be  the  sobatance  of 
Yasishtha's  text.  In  any  view  of  the  law,  the  wife  is  competent  to  g^ve  her 
son  in  adoption,  when  her  husband  is  alive  and  capable  of  giving  his  consent, 
only  with  his  assent. 

But  if  the  husband  is  dead  or  permanently  absent  or  has  renounced  the  world, 
or  lost  his  reason,  without  giving  his  assent,  then,  according  to  the  strict  rule  pro- 
pounded by  Yasishtha,  the  wife  would  be  incompetent  to  give  her  son  in  adoption. 
The  condition  of  the  husband's  assent,  however,  is  not  so  strictly  constroed 
with  respect  to  the  gift,  as  with  respect  to  the  acceptance,  of  a  son  in  adoption. 
The  reason  is  obvioas,  for  the  power  of  giving  her  son  in  adoption  which  is  bh 
advancement  of  the  child,  may  be  safely  entrusted  to  the  mother  who  would  be  in- 
duced to  part  with  her  son  only  in  distressed  circumstances.    The  commentatoff 
concede  this  power,  as  we  have  already  seen,  because  other  sages  recogniae  the 
independent  right  of  the  mother  to  give ;  and  they  explain  away  the  necessitj 
of  the  husband's  assent  as  propounded  by  Yasishtha,  by  saying  that  it  may  be 
presumed ;  in  fact  they  limit  the  operation  of  that  text  to  the  case  when  the 
husband  is  alive  and  present  and  is  capable  of  giving  his  assent.    But  this  mnrt 
necessarily  be  the  rule  independent  of  that  text  when  the  child  belongs  to  botli 
parents  who  must  therefore  join  in  making  the  gift.    It  may  be  observed  here 
that  Yasishtha  does,  at  first,  recognize  the  equal  capacity  of  both  parentS) 
and  then  adds  the  rule  that  a  woman  should  not  give  except  with  her  husband's 
assent.    Now,  according  to  the  rule  of  construction  adopted  by  Sanskrit  com- 
mentators, the  second  rule  may  be  taken  as  laid  down  either  by  way  of  exce^  on 
(TO^W)  or  by  way  of  recommendation  (^W^-srfil^) ;  and  the  conunenta  its 
who  maintain  the  widowed  mother's  power  of  giving  a  son  without  her )  ^ 
band's  consent,  take  the  latter  view.    It  is  now  settled  that  if  the  husbao    ^ 
dead  or  permanently  absent  or  incapable  of  giving  bis  consent,  the  wife  aloi    is 
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oompetent  to  give  her  son  without  the  husband's  express  assent.^  Accordingly 
it  has  been  held  that  when  the  father  is  insane  and  nnable  to  give  his  consent, 
the  mother  alone  can  give  her  son  in  adoption.^ 

Although  acceptance  and  gift  in  adoption  bj  a  woman  are  not  placed  on  the 
same  level,  and  the  express  permission  of  her  husband  is  not  considered  neces- 
sary to  validate  a  gift  in  adoption  by  a  widow  of  their  son,  yet  a  woman  is 
supposed  to  act  even  in  giving  as  a  delegate  of  her  husband,  and  is  held  to  be 
incompetent  to  give  her  son  in  adoption  against  the  will  of  her  deceased  hus- 
band, expressed  or  implied,  or  gathered  from  the  circumstances  of  the  case.^ 
Similarly,  it  is  held  that  a  mother  cannot  give  her  only  son  in  adoption  even 
aa  a  Dvydmushydyana  without  express  authority  previously  obtained  from  her 
deceased  husband,^  as  such  gift  would  be  injurious  to  the  spiritual  interests  of 
her  deceased  husband.^ 

It  should  be  observed  that  the  Dattaka-Mimdnsa  and  the  Dattaka  Chan- 
drika  maintain  the  capacity  of  a  widow  to  give  her  son  in  adoption,  not  so 
much  upon  the  presumed  assent  of  the  husband,  as  upon  her  independent  right 
to  give,  recognized  by  Manu  and  other  sages.  Jagannatha,  however,  maintains 
that  the  husband's  assent  is  absolutely  necessary  for  a  gift  by  the  wife,  and  his 
authority  is  greatly  respected  by  the  Southern  Schools.  Accordingly  the  prin- 
ciple of  the  widow's  dependence  has*  been  invoked  in  Madras  as  a  means  of 
controlling  her  power  to  give  in  adoption,  and  it  was  ruled  that  in  the  absence  of 
express  assent  from  the  husband,  a  mother  may  give  her  younger  son  in  adop- 
tion with  the  consent  of  his  kinsmen.^ 

Distress. — ^Manu?  and  Kdty&yana^  ordain  that  a  son  should  be  given  during 
a  season  of  distress  such  as  famine.  This  does  not  appear  to  be  a  rule  of  law, 
but  a  mere  statement  of  what  actually  takes  place  in  the  usual  course  of  things. 
Except  when  the  giver  and  adopter  are  near  relations,  none  but  persons  in  needy 
and  indigent  circumstances  are  found  disposed  to  part  with  their  sons  by  giving 
them  in  adoption.  It  is  universally  admitted  that  a  gift  in  adoption  is  perfectly 
valid  though  made  otherwise  than  under  pressure  of  want ;  the  giver  only  be- 
oomes  guilty  of  sin  by  reason  of  transgressing  the  above  rule.^    By  some,  a 

1  Tarmi  Okaran  v.  Sarada  SwndaHDasi,  11  W.  B.,  408s  8  B.  L.  B^  A.  0.  J.,  145]  MhaU 
s^i  T.  VUhoia  7  Bom.  H.  C.  B.,  App.  26. 

'  Hvrraeoondfne  Dasse,  y.  Chundermonej  Dassee  Sevestre's  Beports,  938. 

*  Bangvhai  y.  Bhagirthibai,  I.  L.  B.,  2  Bom.,  377. 

*  Dehee  Dial  v.  Hwrhor  Sing,  4  Beng.  SeL  Bep.,  320. 

*  LaJnhmdppd  v.  Rdmdvd,  12  Bom.  H.  0.  B.,  864:  Somasekhara  Raja  v.  SvJbhadra  Maji* 
1*  L.  B;  6  Bom.,  524. 

'  Afiuicheitbwn  FUlaj  v.  Jjasamj  PtUay,  1  Mad.  S.  D.  A..B.,  164. 
'  Manu  IX,  168. 

*  Dafetaka-Mim.,  4, 19.  •  Dat.  Mim.  4,  20;  MitAkshari,  1, 11, 10; 
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etrained  interpretation  is  put  npori  the  expression  "  during  distress  "  by  maldog 
it  refer  to  the  adopter's  distress  consisting  in  his  want  of  male  issue. ^ 

The  injunction  that  the  gift  of  a  son  is  proper  in  a  religious  point  of  view 
when  made  during  a  season  of  distress,  should  be  borne  in  mind  to  understand 
the  character  of  some  other  rules  which  I  shall  discuss  later  on.  Katyajana 
ordains, — "  But  during  a  season  of  distress,  the  gift  or  sale  even,  sbonld  be  made 
(^[^)  ;  otherwise,  he  must  not  attempt  the  same :  this  is  the  injunction  of  holj 
institutes.*'^  Suppose  that  a  widow  with  her  only  son  has  no  means  of  subsis- 
tence, but  a  man  is  willing  to  take  the  son  in  adoption,  and  there  is  no  other 
alternative  for  the  boy  than  either  death  by  starvation  or  gift  in  adoption,  then 
is  the  Hindu  law  to  be  construed  to  prevent  the  mdowed  mother  from  giving 
the  son  in  adoption  ? 

Parents  only  have  power  to  grre,  they  cannot  deleg^ate  it. — ^Acoording 

to  ancient  law  a  man  could  exercise  patria  potestas  not  only  over  all  bis  children 
but  also  over  all  his  agnatic  descendants ;  and  if  gift  in  adoption  w^ere  taken  to 
be  an  act  in  the  exercise  of  that  power,  then  the  paternal  grandfather  also 
could  make  a  valid  gift  of  his  son's  son  in  adoption.  But  a  gift  in  adoption  can 
no  longer,  as  I  have  already  told  you,  be  viewed  in  that  light :  it  must  now  be 
regarded  simply  as  the  transfer  of  parental  interest  in  the  son,  which  may  be 
made  only  by  the  parents  and  no  other.  Accordingly  it  has  been  held  that 
when  the  father  is  dead  and  the  mother  living,  she  is  the  only  person  who  can 
give  in  adoption,  the  Hindu  law  does  not  authorize  the  paternal  grandfather  ot 
any  other  person  to  give  away  a  boy  in  adoption.^ 

In  particular  cases  the  advantages  to  the  boy  by  the  adoption  may  no  douM 
lead  one  to  take  a  favourable  view  of  the  gift  in  adoption  by  the  eldest  brother 
who  is  represented  in  some  passages  of  law  as  alike  to  the  father,  or  by  any 
other  near  relation ;  and  accordingly  in  one  case  in  Madras  it  was  held  that  the 
consent  of  a  brother,  as  representing  his  deceased  father,  to  the  adoption  of  his 
brother  was  sufficient,  the  consent  of  the  mother  who  did  not  attend  being  pre- 
sumed.* But  this  view  was  not  taken  in  a  similar  Bengal  case^  in  which  tie 
adoption  was  held  to  be  invalid.  Such  power  is  liable  to  very  great  abuse,  and 
the  nbove  ruling  is  not  approved.* 

A  gift  in  adoption  to  be  valid  in  law,  therefore,  must  be  made  only  by  tbe 
natural  father  or  mother  of  the  son  given,  or  by  them  both  conjointly.  They 
cannot  jointly  or  severally  delegate  that  authoi^ity  to  another  person,  so  as  to 

1  Dat.  Mim.  4,  21 ;  Knllaka's  gloss  on  Mann  IX,  168. 

•  Dat.  Mim.  4, 19. 

•  Cellector  of  Surat  v.  Dhirsvngji  Waghhaji,  10  Bom.  H.  C.  R.,  235. 

♦  Virapermal  PUlay  v.  Narravn  PiWay,  1  Strange's  Beports,  91. 

*  Mt.  Taranumee  Dibia  t.  Dev  Narayun  Bai,  3  Bengal  Sel.  Bep  ,  516  (387.) 

*  Mv^tasaump  NaidM  v.  LtUGhmeedevamma,  Mad.  S.  D.  A.  B.  1852,  p.  96. 
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Talidate  a  gift  by  liim  after  they  are  both  deceased.  Hence,  a  gift  in  adoption 
by  the  brother  of  the  adopted  after  the  decease  of  his  father  and  mother,  though 
made  with  the  previous  assent  of  his  father,  was  held  to  be  invalid.^  Gift  in 
adoption  is  attended  with  such  serious  consequences  on  the  prospects  of  the  boy 
given,  that  the  power  cannot  be  safely  entrusted  to  any  other  than  the  parents. 
And  as  no  gift  is  complete  until  the  thing  be  actually  delivered,  the  discretion 
which  the  parents  alone  may  exercise  in  the  matter  can  be  evidenced  only  by  the 
actual  gift;  the  previous  expression  of  consent  is  merely  a  promise  to  give 
which  is  liable  to  be  revoked  at  any  time,  and  is  quite  ineffectual  in  law.' 
Hence  the  law  declines  to  sanction  the  delegation  of  the  power  by  the  parents  to 
another  person  to  be  exercised  after  their  death. 

It  should  be  observed  that  all  that  the  law  requires  is  that  the  secular  act 
of  gift  should  be  completed  by  the  father  or  mother,  but  the  physical  act  of 
giving  the  child  in  the  religious  ceremony  of  adoption  may  be  vicariously  per- 
formed by  a  delegate.  Accordingly  when  the  father  died  after  making  the  gift, 
and  the  ceremonial  giving  was  done  by  a  brother  of  the  adoptee,  the  adoption  was 
held  to  be  valid.^  So  also  where  a  mother  allowed  her  son  to  be  adopted,  but  did 
not  herself  attend  at  the  adoption  ceremonies  to  give  him  in  adoption,  but  com- 
missioned her  uncle  to  give  the  boy  on  her  behalf,  it  was  held  that  the  adoption 
was  not  on  that  account  invalid.^ 

Assent  of  the  son. — There  are  some  texts  from  which  it  may  be  argued 
that  the  assent  of  the  son  given  is  necessary  for  a  valid  gift  in  adoption ;  thus 
Katjayana  ordains, — "  A  wife,  or  a  son,  or  the  whole  of  a  man's  estate,  shall  not 
be  given  away  or  sold  without  the  assent  of  the  persons  interested ;  he  must 
keep  them  himself :  but  in  extreme  necessity,  he  may  give  or  sell  them ;  other- 
wise, he  must  attempt  no  such  thing ;  this  has  been  settled  in  codes  of  law."^ 
But  as  sons  are  given  in  adoption  when  infants  and  incapable  of  giving  or  with- 
holding assent,  and  as  adoptions  are  always  beneficial  to  the  adoptee,  the  question 
&8  to  the  validity  of  adoption  being  affected  by  want  of  the  son's  consent  has  never 
been  raised  nor  is  likely  to  ari£|e.    Besides,  when  the  unrestricted  power  of 
piu^nts  to  give  in  adoption  is  recognized  by  all  the  other  sages,  the  rule  pro- 
pounded by  K&ty^yana  should  properly  be  construed  to  be  one  of  moral  obliga- 
tion only.    But  if  the  boy  is  sufficiently  old  to  have  intelligence  and  a  will  of 
bia  own,  and  is  opposed  to  his  severance  from  his  natural  family,  then  it 
is  not  likely  that  the  adopter  would  be  disposed  to  adopt  him,  and  it  is  doubtful 
whftt.her  the  courts  will  maintain  the  validity  of  an  adoption  if  it  is  impeached 

BashetHavpa  Bin  Baalingappa  v.  8h%vl%ngapp<i  Bin  Ballappa,  10  Bom.  H.  C.  B.,  268. 

OotvrbvZlah  ▼.  Jugematpersaud  Mitteff  Maon.  Cons.  H.  L.,  217. 

Venkata  y.  Suhhadra,  I.  L,  B.,  7  Mad.,  648. 

^ijiarangam  v.  LdkBhuman,  8  Bom.  H.  C.  B.,  O.  G.  J.i  244. 

Golebrooke'B  Digest  Book  II,  Oh.  iy»  Sect.  1,  Yorae  7. 
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by  the  adoptee  himBelf .    The  assent  of  the  boy  (or  man)  may  be  oonsidered 
necessary  in  Bombay^  where  even  a  married  man  may  be  given  in  adoptiozL* 

Assent  of  relatives. — ^The  ceremonial  of  adoption  requires  that  the  kiss- 
men  should  be  invited,^  and  the  object  of  the  invitation  is  explained  to  be  tlut 
they  may  witness  the  adoption.^  Bat  in  another  place^  Nanda  Pandita  puts  t 
different  interpretation  npon  it :  he  maintains  that  the  forefathers  of  the  adop* 
tive  mother  only,  become  the  maternal  grandsires  of  the  adopted  son,^  and  he 
refutes  the  position  advanced  by  Hem^Ldri,  namely,  that  the  adopted  son  most 
offer  funeral  oblations  to  his  natural  maternal  ancestors, — by  relying  upon  Mana's 
text,7 — ''  Of  him,  who  has  given  away  his  son,  the  obsequies  fail " ;  and  bj 
arguing  that  the  maternal  grandsires  are  also  parties  to  the  gift  by  reason  of 
their  affording  assent  to  the  same,  as  appears  from  the  passage, — ^'^  having  con- 
vened his  kindred."^  The  conclusion  is  not  open  to  objection  if  the  premises  be 
true.  But  what  will  be  the  consequences  if  the  maternal  grandfather  of  tihe 
boy  expressly  dissents  from  the  gift  P  Then  it  must  be  admitted  that  neither 
his  right  to  the  religious  services  from  the  boy,  nor  his  natural  relationship  with 
him,  will  be  affected  by  the  gift  in  adoption,  made  without  his  consent.  The 
commentators  are  not  agreed  on  this  point,  as  appears  from  the  discuBsion  itself; 
the  adoption,  however,  would  be  valid  even  without  such  consent  though  not  ft 
perfect  one  as  regards  the  adoptive  mother.  This  was  one  of  the  reasons  for 
which  it  was  held  until  recently  that  an  adopted  son  is  not  entitled  to  inherit 
from  his  adoptive  mother's  relations. 

Nanda  Pandita*s  argument,  however,  seems  to  be  defective;  for  if  iho 
father's  gift  cuts  off  the  connection  of  the  son  mth  his  natural  paternal  grand- 
sires, the  same  result  would  follow  from  the  mother's  gift.  If  the  assent  of  the 
paternal  grandsires  is  not  necessary,  then  why  should  that  of  the  matemfti 
grandfather  be  requisite.  The  correct  view  appears  to  be  that  the  gift  by  both 
parents  or  by  either  of  them  has  the  effect  of  exting^uishing  the  natural  conneo- 
tion  for  all  legal  purposes,  excepting  marriage.  The  existence  and  the  oonse- 
quent  consanguineal  connection  of  a  child  are  due  to  the  joint  action  of  the 
parents  who  in  the  eye  of  Hindu  law,  form  one  person ;  they  have  therefore 
jointly  as  well  as  severally  the  power  of  putting  an  end  to  that  connection,  bsA 
the  law  recognises  such  power.  Hence  it  would  appear  that  the  consent  of 
relatives  is  not  at  all  necessary  for  the  validity  of  the  gift  of  a  son  by  the 
parents. 

'  Steele's  Law  and  OoBtoms,  S85. 

■  Nathaji  KrishrMJi  ▼.  Hari  Jagoji,  8  Bom.  H.  0.  B.,  A.  C,  67 ;  Ldkahmappa  v.  B».    ^ 
12  Bom.  H.  C.  B.,  864;  Dharma  Dagu  ▼.  Bamkrishjui  Chimnaji,  I.  L.  B.  10  Bom.,  80. 

*  Dat.  Mim.  6,  a  •  Dat.  Mim.  6,  50. 

*  Idem,  6,  9.  *  Mano,  IX,  142. 

*  Idem.  6,  61.  •  Dat.  Mim.  5,  31. 
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Assent  of  the  King. — All  tHe  sages  that  deal  with  the  ceremonies  of 

adoption  provide  that  notice  of  the  adoption  should  be  given  to  the  king.^    Prom 

which    it   may  be  inferred  that  assent  of  the  Government  is  also  necessary.     It 

shoold  be  borne  in  mind  that  in  India  most  of  the  offices  under  the  Hindu  kings 

were  hereditary,  and  it  is  not  unlikely  that  an  officer  intending  to  continue  his 

lineage  by  adoption  must  obtain  the  sanction  of  the   king,  so  that  the   son 

adopted  by  him  might  be  recognized  by  the  king  as  his  successor  in  the  office 

whereupon  the  prestige  of  the  family  depended.     Accordingly  the  Poena  castes 

informed  Mr.  Steele  that  the  consent  of  the  Sircar  was  necessary  to  adoptions 

by  Wnttnndars.*    The  Dattaka-Mimansa  says  that  the  word  *  king '  in  the  above 

passages  signifies  the  lord  of  the  village,^  apparently  with  a  view  that  the  object 

of  inviting,  or  giving  notice  to,  the  king's  representative  in  the  village,  is  to  give 

publicity  to  the  transaction.     The  assent  of  the  king,  however,  has  never  been 

thought  essential  for  the  validity  either  of  the  gift  or  of  the  acceptance  of  a  son 

in  adoption. 

Oan  an  adopted  son  be  given  away  in  adoption.— It  is  therefore  clear 

that  the  father  and  the  mother  only  are  competent  jointly  or  severally  to  give 
away  their  son  in  adoption,   and  that  the  assent  of  any  other  person  is  not 
necessary.     Now,  the  question  naturally  suggests  itself,  can  the  adoptive  parents 
give  away  the  adopted  son  in  adoption  ?    If  adoption  at  the  present  day  were 
viewed,  in  the  light  of  the  ancient  patria  potestas,  as  a  transfer  of  dominion  over 
the  son,  then  undoubtedly  the  adoptive  father  after  having  acquired  that  domi- 
nion, conld  transfer  the  same  to  some  other  person,  just  in  the  same  way  as  he 
can  transfer  any  other  chattel.     But  I  have  already  told  you  that  adoptions  can 
no  longer  be  looked  upon  in  that  aspect ;  a  gift  in  adoption  must  now  be  consider- 
ed to  be  a  transfer  of  such  rights  as  the  natural  parents  with  their  relations  may 
legally  .and  religiously  have  over  their  real  son,  so  as  to  vest  them  all  in  the  adop- 
tive parents  and  their  relations.     Vasishtha  and  Baudhayana  expressly  predicate, 
of  the  natural  parents,  the  competency  to  give  their  son  in  adoption,  and  set  forth 
the  ground  upon  which  the  power  is  founded.    And  if  you  construe  the  texts 
of  other  sages,  declaring  that  the  father  or  the  mother  may  give  their  son  in 
adoption,  according  to  the  well-known  canon  of  construction  which  says  that 
the  words  in  a  precept  are  to  be  taken  in  their  primary  and  not  secondary  senses* 
then  you  arrive  at  the  same  result ;  for  the  words   "  father,"   "  mother "  and 
'*  son  "  in  these  passages  must  be  taken  in  their  primary  sense  of  natural  parents 
and  real  legitimate  son^  respectively ;  there  is,  therefore,  no  authority  in  Hindu 
law  for  supporting  the  vilidity  of  the  gift  in  adoption  of  an  adopted  son  by  the 
adoptive  parents. 

Equity  also  is  opposed  to  such  gift  by  the  adoptive  parents ;  for,  the  natural 

*  Dat.  Mim.  V,  4,  31  and  42.  ■  Steele's  Law  and  Customs,  188. 

•  Dat.  Mim.  V,  5-6.  *  Dat.  Mim.  6,  28.  6  Dat.  Mim.  2,  40. 
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Bafegnards  of  love  and  afEection,  wHich  may  be  relied  npon  in  the  case  of  tbe 
real  parents  for  presuming  that  the  power  of  giving  in  adoption  will  be  exercised 
for  the  benefit  of  the  son,  are  wanting  in  the  adoptive  parents,  who  may  bohib- 
times  be  rather  desirous  of  getting  rid  of  the  adopted  son,  especially  when  a  fidi 
is  born  to  them. 

For  these  reasons  the  gift  in  adoption  of  an  adopted  son,  appears  to  be  nil- 
authorised. 

Gift  of  the  first-born,  or  youngest,  or  one  of  two,  or  an  only,  son- 
There  are  certain  passages  of  law  and  sacred  literature,  which  expressly  or 
impliedly  intimate  that  a  man  should  not  give  his  eldest  or  youngest  or  an  only 
son  in  adoption,  nor  should  one  having  only  two  sons,  part  with  either  of  them 
by  giving  him  away.    As  to  the  gift  of  the  youngest  son,  there  is  no   Smriti  text, 
but  the  Yedik  story  of  Sunahsepha  may  be  taken  to  indicate  a  prohibition ;  for,  ii 
relates  that    Sunahsepha  the  second  son  was  given,  because  the  first  son  being 
dearest  to  the  father,  and  the  third  and  youngest  being  so  to  the  mother^  could 
not  be  given.1    The  commentators  say  nothing  about  the  youngest  son.    But 
Mr.  Steele  says  that  a  youngest  son  ought  not  to  be  given  in  adoption;'  that 
appears  to  have  been  the  view  of  some  Pundit  on  caste  questioned  by  him.    We 
may,  however,  dismiss  the  case  of  the  gift  of  the  youngest  son  from  further  consi- 
deration, as  it  appears  to  be  universally  admitted  that  the  gift  of  such  son  is 
not  liable  to  any  exception.     As  regards  the  others,  there  are  passages  of  law, 
referred  to  by  the  commentators,  which  expressly  or  by  implication  prohibit  the 
gift  of  them  in  adoption.     And  although  it  is  now  settled  that  the  prohibitions 
relating  to  the  gift  of  others  than  an  only  son  are  rules  of  mere  moral  obliga- 
tion, and  not  intended  to  invalidate  an  adoption,  yet  in  order  to  understand  the 
character  of  any  one  of  these  prohibitory  rules,  it  is  necessary  to  examine  and  dis- 
cuss all  of  them  inasmuch  as  they  appear  to  be  founded  on  the  selfsame  principH 
and  to  be  of  the  same  description,  so  that  all  of  them  must  stand  or  fall  io- 
gether.     Let  us,  first  of  all,  consider  the  passages  of  law  bearing  on  this  subject. 

Rishi  texts  on  the  gift  of  the  first-born,  one  of  two,  or  an  only,  son*— 

With  respect  to  the  eldest  son,  Manu  declares, — "  By  the  eldest  son,  as  soon  a» 
bom,  a  man  becomes  the  father  of  male  issue,  and  discharges  his  debt  to  his 
pitris  or  progenitors.  That  son  alone,  by  whose  birth  he  discharges  his  debt  (to 
his  forefathers,)  and  through  whom  he  attains  immortality  was  begotten  from  a 
sense  of  duty.  Let  the  first-born  support  his  younger  brothers ;  and  let  Hhem 
behave  to  the  eldest,  according  to  law,  as  children  (should  behave)  to  their 
father.  The  first-bom,  (if  virtuous,)  exalts  the  family,  or,  (if  vicious,)  dest  ' 
it :  the  first-born,  is  in  this  world  the  most  respectable ;  and  the  good  never  t  ' 
him  with  disdain."* 

»  See  Lecture  V,  Supra,  page  181.     •  Steele's  L.  &  C,  46  and  188.     ■  Manu,  IX,  lOf 
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From  this  passage  it  follows  by  necessary  implication  that  a  father  is  in- 
competent in  a  religious  point  of  view,  to  give  away  his  first-bom  son  in 
adoptioii.  For,  it  is  by  means  of  the  first-bom  son,  that  he  discharges  the  obli- 
gation to  his  progenitors  which  attached  to  him  from  his  birth, ^  and  it  would  be 
allowing^  him  to  cheat  the  ancestors,  if  he  were  permitted  to  give  away  that  son 
over  whom  he  cannot  be  said  to  have  further  control  so  as  to  sever  his  connec- 
tion with  the  ancestors,  continuation  of  whose  lineage  was  the  debt  discharged 
by  means  of  that  son.  In  a  religious  point  of  view,  the  argument  is  undoubt- 
edly very  strong  against  the  gift  of  the  first-bom  son.  There  is,  however,  no 
express  passage  of  law  prohibiting  the  gift  of  the  first-bom,  excepting  one 
cited  by  a  recent  writer*  without  mentioning  the  author,  namely,  «r  '^OT^  ^VTf 
"  The  first-born  son  shall  (or  should)  not  be  given." 

As  to  the  gift  of  the  only  son  Yasishtha  and  Baudhilyana  ordain, — "  A 
son  produced  by  the  virile  seed  and  the  uterine  blood  is  an  effect  whereof  the 
mother  and  the  father  are  the  cause;  the  mother  and  the  father  therefore  are 
competent  to  give,  sell  or  abandon  him :  but  an  only  son  shall  (or  should)  not  be 
given  nor  accepted  for  he  is  to  continue  the  line  of  the  ancestors  :  a  woman  shall 
(or  should)  not  give  or  accept  a  son  except  with  the  assent  of  her  husband. 

Leaving  out  of  consideration  the  italicized  words  which  relate  to  the  accep- 
tance of  a  son  in  adoption,  and  which  contain  a  rule  not  relevant  to  the  present 
enquiry,   you  will  find  on  examining  the  above  passage  that  it  contains  three 
ndes  bearing  on  the  subject :  (1)  the  unqualified  power  of  the  parents  to  give  all 
their  sons  without  any  distinction,  for  the  principle  assigned  for  the  recognition 
of  the  power  applies  to  all  sons  alike  without  any  distinction;  (2)  the  prohibition 
of  the  gift  of  an  only  son,  for  which  a  reason  has  been  assigned  ;  (3)  the  prohibi- 
tion of  the  gift  by  a  woman  without  her  husband's  consent,  apparently  based 
upon  the  ground  of  woman's  want  of  independent  discretion :  you  should  observe 
that  the  latter  two  prohibiting  rules  are  in  opposition  to  the  general  affirmative 
rule  first  laid  down.    We  have  already  seen  that  the  third  rule  which  qualifies 
women's  capacity  to  give  has  not  been  construed  to  be  one  of  strict  legal  obli- 
gation, and  we  may  leave  it  aside  as  it  is  not  relevant  to  our  present  subject. 
The  second  rule  which  forbids  the  gift  of  an  only  son  deserves  especial  attention 
ui  the  present  connection.     I  may  tell  you  here  that,  according  to  the  well-known 
method  followed  by   Sanskrit  commentators  in  construing  two  rules  connected 
like  the  first  and  the  second  rule  laid  down  in  the  above  passage,  the  second  rule 
m   r  be  interpreted  in  two  ways,  namely,  <  either  as  forming  an  absolute  and 
in   erative  exception  to  the  first,  or  as  one  incapable  of  curtailing  and  controlling 
tl    operation  of  the  first  and  general  rule  which  is  equally  authoritative  with  it, 

^  Lecture  Y,  Swpra,  page  205. 
Author  of  the  Dattaka-DSdhiti ;  see  Pandit  Bharat  0.  Siromani's  Dattaka-Siromani, 
PC     128. 
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but  intended  merely  as  a  recommendation  on  religious  ground ;  in  the  words  <rf 
the  Sanskrit  commentators,  either  as  a  i|igi^  or  as  a  ^^^--^fiw  I  yon  should 
further  bear  in  mind  that  the  above  precept  prohibiting  the  gift  of  an  only  boh, 
sets  forth  the  reason  for  the  rule. 

With  respect  to  the  gift  of  an  only  son  and  one  of  two  sons,  Saunaka  sayB,— 
"  By  no  man  having  an  only  son,  should  (^TW^)  the  gift   of  the   son   he  ever 
made ;  by  a  man  having  (^m)  three  or  more  sons  should  <^i^RH)  the^  gift  of  » 
son  he  carefully  made.''^     It  should  be  observed  that  this  passage  does   not  ex- 
pressly prohibit  the  gift  of  a  son  by  a  person  having  two  sons ;  bnt  such  a 
prohibition  may  be  inferred,  because  it  forbids  the  gift  of  an  only  son,   and  per- 
mits the  gift  of  a  son  by  a  person  having  ^m  three  or  more  sons.     Y^ou  should 
bear  in  mind  that  in  the  Sanskrit  language  and  grammar  there  are  three  num- 
bers, namely,   singular,   dual  and  plural,  and  that  the  word  bahu  WW  means  the 
plural ;  therefore  the  word   hahu-puttrena  ^S3lN  in  this  text  means  **  by  one 
having  three  or  more  sons "  and  not   "  by  one  having  two  or  more  sonrf."    It 
follows  therefore  from  this  text,  by  implication,  that  a  man  having  only  two  sons 
is  not  permitted  to  give  away  one  of  them.    I  have  used  the  word  should  in 
the  above  translation,  because  the  word  used  in  the  original  is  kartavyam  ^EWf 
It  is  I   think  desirable  to  cite  here  the  original  of  the  whole  text ; — 


Observations  on  the  above  passages.— For  the  purpose  of  considering 
the  character  of  the  above  restrictions,  it  should  be  borne  in  mind  that  all  the 
sages  including  Vasishtha  and  Baudhayana,  have,  while  describing  the  twelve 
kinds  of  sons,  defined  the  sous  given,  bought  and  deserted  to  be  those  given, 
sold  and  abandoned  respectively  by  the  parents.     These  definitions  are  founded 
upon  the  assumption  of  the  absolute  power  of  the  parents  to  dispose  of  their  eons 
in  the  three  ways.     Barring  the  general  disapprobation  of  gifts  of  wives  and  sons, 
no  other  restriction  relating  to  the  exercise  of  the  power  is  laid  down   hj  tie 
sages  other  than  Vasishtha  and  Baudhayana  who  also  admit  the  power  of  the 
parents  in  that  behalf,  but  forbid  its  exercise  ^over  an  only  son  on  rehgioas 
ground.     Now  what  we  have  to  consider  is,  whether  this  restriction  is  intended 
as  merely  recommendatory  (5ro^-"5rfirtv)  or  as  imperative  (TOTOW).     The  pre- 
cept says  that  an  only  son  is  not  to  be  given,  because  he  is  to  continue  the  line 
of  the  ancestors ;  therefore  according  to  the  authoritative  rule  of  construing  <ihe 
sacred  law,  propounded  by  Jaimini,  this  precept  must  be  taken  to  be  recommen- 
datory, since  it  sots  forth  the  reason  for  the  rule.^ 

You  must  also  arrive  at  the  same  conclusion  if  you  examine  the  character 
of  the  precept  by  the  applicability  or  otherwise  of  the  doctrine  of  Factum  <?tf^' 

>  Dat.  Mim.  4, 1.  *  Lecture  lY,  Bvpra,  page  152. 


EISHI   TEXTS  ON   GIFT   OF  AN   ONLY   SQN  AND   THE   LIKE.  286 

to  the  same.     I  have  already  discussed^  the  principles  upon  which  that  doctrine 
rests,  according  to  which  the  rule  cannot  but  be  taken  to  be  one  of  religious  obli- 
gation only.     For,  if  you  once  admit  that  the  parents  have  property  in  their 
child,  which  they  are  competent  to  transfer  by  sale,  gift  and"so  forth,  and  then 
prohibit   a   transfer  of  such  property  having  regard  to  an  extraneous  circum- 
stance, you  simply  lay  down  a  rule  of  religious  obligation,  which  cannot  invali- 
date a  transfer  made  in  spite  of  it ;  for  the  fact  (or  more  properly,  the  nature 
of  the    thing,  i.  e.,  the  parental  property,  or  the  transfer  of  the  same)  cannot  he 
altered  by  a  hundred  (such)  texts."     It  is  a  prohibition  of  the   same  fkind  as 
that  forbidding  the  alieoation  by  a  man  of  his   self-acquired  property  without 
the  consent  of  his  sons,^  and  that  prohibiting  the  alienation  of  a  man's  whole 
property.^     The  man  transgressing  the  precept  commits  sin,  but  the  validity 
of  the  transaction  is  not  thereby  affected. 

This   view  gains  considerable  support  from  Saunaka's  text,  in  which  two 
jrules  are  laid  down,  namely,  (1)  gift  of  an  only  son  should  not  he  made   (wf(^^) 
j(2)  gift  of  a  son  sTuyidd  he  made  (W^i^m)  by  a  man  having  threejsons.     In  the  first 
place  the  word  hartavyam  indicates  the  rules  to  be  recommendatory,  for  I  have 
already  told  you  that  accordiag  to  the  high   authority  of  the  founder  of  the 
Bengal  School,  the  word  kartavya  in  a  precept  shows  that  it  prescribes  a  reli- 
gions and  not  a  civil   duty.*    The  comparison  of  the  two  rules  expressed  in 
similar  language,  and  connected  with  each  other,  proves  the  same  thing.     For 
jou  cannot  hold  the  second  rule  to  be  of  legal  obligation,  so  as  to  compel  a  man 
having  three  sons  to  give  one  in  adoption,  then  why  should  the  first  rule  be  consi- 
dered to  be  of  a  different  character :  why  should  you  compel  a  man  to  retain  his 
only  son  to  himself  ? 

Besides,  it  should  be  specially  observed  that  the  above  rule  is  laid  down  by 
these  three  sages  while  they  are  dealing  with  the  religious  ceremony  of  adop- 
tion, and  giving  prominence  to  the  religious  aspect  of  the  institution,  as  distin- 
guished from  its  civil  aspect. 

I  ought  to  tell  you  here  that  the  only  ground  upon  which  the  precept  or- 
dained by  Yasishtha  and  Baudhdyana  may  be  argued  to  contain  a  ^Ti|[^re  or  an 
imperative  rule  by  way  of  an  exception  to  the  general  rale  i^elating  to  the 
capacity  of  the  parents  to  give,  is,  that  it  prohibits  not  only  the  gift  but  also  the 
(usceptance  of  an  only  son.     But  it  should  be  observed  that  if  the  gift  of  a  thing 
18  only  prohibited,  there  is  also  an  implied  prohibition  of  its  acceptance ;  hence 
the  express  prohibition  of  acceptance  does  not  alter  the  nature  of  the  rule  which 
evidently  affects  the  religious  duty  and  prospects  of  the  giver  only.     That  is 
the  view  taken  by  most  commentators  who  do  not  attach  any  importance  to 
the  words  relating  to  acceptance.     The  utmost^that  can  be  said  is,  that  it  is  not 

*  Lecture  IV,  pages  146  et  seq,  ■  Dayabbaga,  II,  22—26. 

*  Dayabhaga  II,  29  <fe  30.  *  Lecture  lY,  page  152. 
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perfectly  religions  for  tlie  adopter  to  accept  such  a  son,  and  tbis  view  is  enter- 
tained by  a  few  commentators  wHo,  however,  do  not  appear  to  think  tKat  the  mis 
affects  the  civil  aspect  of  the  adoption  of  an  only  son. 

Let  ns  see  how  the  commentators  have  understood  the  above  texts  of  ibe 
sages.  However  much  they  recommend  the  observance  of  the  above  mles,  <Aej 
appear  to  consider  the  rules  to  be  of  religions  obligation  only,  and  not  as  invali- 
dating an  adoption  made  in  contravention  of  them.  The  commentaries,  however, 
seem  to  be  misunderstood  on  this  point,  either  in  consequence  of  the  vagaenees 
of  the  rendering,  or  on  account  of  mistranslation  due  to  carelessness  or  made 
intentionally  for  the  purpose  of  embodying  the  translator's  own  view  on  ^ 
matter.  With  these  remarks  I  now  proceed  to  place  before  yon,  how  the  com- 
mentators deal  with  the  above  passages  of  law. 

Mit&kshar^. — The  authority  of  the  Mit&kshara  is  universally  respected 
throughout  India,  except  in  Bengal  where  it  yields  to  the  Dayabhaga  in  those 
points  in  which  the  latter  lays  down  any  different  rule.  The  founder  of  the 
Bengal  School,  however,  is  entirely  silent  on  the  point  under  consideration,  henc» 
the  rule  contained  in  the  Mitdkshara  on  the  present  subject  may  be  taken  to  be 
accepted  as  authoritative  everywhere  in  India.  It  may  also  be  very  reaaonaWy 
argued  from  the  omission  on  the  part  of  Jimdtavahana,  to  take  notice  of  tke 
above  texts  of  the  sages,  that  he  considered  them  to  be  of  no  value  in  a  hgai 
point  of  view. 

Referring  to  Mann's  text  describing  the  adopted  son,  the  MitS^hari 
says^ : — 

'*  By  specifying  distress,  it  is  intimated,  that  the  son  should  not  be  ^wen 
unless  there  be  distress.     This  prohibition  regards  the  giver. 

"  Similarly^  an  only  son  should  not  he  given.  For  Yasishtha  ordains, — ^  Let 
no  man  give  or  accept  an  only  son ' 

"  Sitnilarly,  though  more  than  one  son  exist,  the  first-bom  son  should  nd  he 
given  ;  for  he  chiefly  fulfils  the  office  of  a  son,  as  is  shown  by  the  following  text 
of  Mann, — *  By  the  first-bom  son,  as  soon  as  bom,  a  man  becomes  the  father  of 
male  issue.' " 

Here  there  are  three  prohibitions  expressed  in  the  same  words  (na  deydh 
ir  ^O*  ^^^  ^^^  ^^^^  ^  order  is  connected  with  the  preceding  one  by  the  ward 
similarly  (ITIH)*  showing  that  the  three  rules  are  of  the  same  kind.    Now,  the 

1  These  passages  oorrespond  to  Oolebrooke's  Mitakshadl  Ch.  1,  Soot  1,  paragraphs  10,  U 
and  12.    The  original  is  as  follows : — 

>  H^sa^ir  ^nflt^s  in  the  same  manner :  ;  M%IM^^  Ifl^  I  Pinhu  5,8,23. 
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first  rnle  is  undoubtedly  one  of  moral  obligation,  for  it  expressly  says  that  the 
prohibition  regards  the  giver,  and  necessarily  implies  that  it  does  not  regard  the 
taker,  and  therefore  the  gift  is  valid  in  law.  It  follows  therefore  that  the 
Beoond  prohibition  is  also  a  rnle  of  the  same  character  as  the  first,  for  in  no 
other  respect  can  there  he  a  similarity  between  them.  And  for  the  same  reason, 
the  third  rule  also  must  be  of  the  same  description. 

It  shonld  further  be  observed  that  although  Yasishtha's  text  prohibiting 
both  the  gift  and  the  acceptance  of  an  only  son  is  cited  in  support  of  the  position 
that  an  only  son  should  not  be  given,  the  author  of  the  Mitikshard  does  not 
allude  to  the  prohibition  of  the  acceptance.  He  must  therefore  be  taken  to 
attach  no  importance  to  it,  in  other  words,  he  does  not  prohibit  the  acceptance 
of  an  only  son  in  adoption.  The  rule  of  construing  these  commentaries  is,  that 
you  are  not  to  consider  what  rule  may  be  deduced  from  the  passages  of  law 
cited  in  them,  but  you  muB^  confine  your  attention  to  the  propositions  which 
their  authors  themselves  lay  down,  and  for  supporting  which  the  passages  are 
quoted. 

How  these  works  are  to  be  construed,  has  been  pointed  out  by  the  Judicial 
Committee,  while  considering  the  following  passage  of  the  Daydbh^ga,^ — "  But 
the  wife  must  only  enjoy  her  husband's  estate  after  his  demise ;  she  is  not 
entitled  to  make  a  gift,  mortgage,  or  sale  of  it.  Thus  Katyayana  says, — *  Jjet 
the  childless  widow,  preserving  unsullied  the  bed  of  her  lord,  and  abiding  with 
her  venerable  protector,  enjoy  with  moderation  the  property  until  her  death. 
After  her  death  let  the  heirs  take  it.' " 

As  to  the  construction  of  this  passage  Sir  Barnes  Peacock  observes,' — 
'*  They  agree  with  the  Chief  Justice  in  the  opinion  which  he  expressed  at  p.  82, 
that  neither  the  words  '  preserving  unsullied  the  bed  of  her  lord,'  nor  the  words 
*and  abiding  with  her  venerable  protector,'  import  conditions  involving  a  for- 
feiture of  the  widow's  vested  estate ;  but  even  if  the  words  were  more  open  to 
BQch  a  construction  than  they  appear  to  be,  their  Lordships  are  of  opinion  that 
what  they  have  to  consider,  is  not  so  much  what  inference  can  be  drawn  from 
the  words  of  Katydyana's  text  taken  by  itself,  as  what  are  the  conclusions  which 
the  author  of  the  Ddyabhaga  has  himself  drawn  from  them.  It  is  to  that  trea- 
tise that  we  must  look  for  the  authoritative  exposition  of  the  law  which  governs 
Lower  Bengal,  whilst  on  the  other  hand  nothing  is  more  certain  than  that,  in 
dealing  with  the  same  ancient  texts,  the  Hindu  commentators  have  often  drawn 
opposite  conclusions." 

Let  us  now  see  the  force  of  the  expression  na  deyah  (iT  ^ip)  rendered  into 

should  not  be  given,"  according  to  the  Mit&kshara  itself.    I  have  already  told 

you^  that,  whilst  dealing  with  the  topic  of  litigation  called.  Revocation  of  Gift, 

I  *  XT,  I,  56.  «  Mcmiram  Kolita  v.  Ken  Kolitanif  I.  L.  R.,  5  Calc,  776  (786.) 

•  liectnre  IV,  Supra^  page  151. 
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the  Mitdkshard  divides  gifts  into  fonr  kinds,  namely,  deya  (^)  or  what  shooU 
be  given,  a-deya  (^^)  or  non-deya  or  what  shonld  not  be  given,  datta  (^)  or 
what  is  legally  given,  and  a-datta  (^T^)  or  non-da^to  or  what  is  deemed  ungim 
or  invalid  gift.  One  of  the  texts  of  Y6jnavalkya  on  that  subject  is  as  foUoire,— 
"  Property  shonld  be  given  (deya)  but  not  so  as  to  put  the  family  to  difitreas,— 
except  a  wife  or  a  son;  but  not  the  whole  of  the  estate  where  there  is  isw 
living,  nor  what  has  been  promised  to  another."  While  commenting  upon  thig 
text  the  Mitaksharfi^^  says, — "  This  is  said  with  the  intention  that  these  shM 
not  he  given  (a-deyah),  but  not  with  the  intention  that  there  is  absence  of  pro- 
perty ;  for,  property  exists  in  a  son,  a  wife,  the  whole  of  one's  estate,  and  wliat 
has  been  promised  to  another."  The  things  that  are  enumerated  as  not  d^ 
show  that  the  gift  is  improper  but  not  invalid. 

It  should  further  be  remarked,  that  regard  being  had  to  the  language  and 
the  context  of  the  Mitakshar^,  if  you  say  that  the  first  and  the  third  mle, 
namely,  those  relating  to  the  gift  in  distress  and  to  the  gift  of  the  first-bom  sod 
are  not  imperative  but  merely  preceptive,  then  you  are  bound  to  pronounce  the 
second  rule  prohibiting  the  gift  of  an  only  son  to  bear  the  same  character. 

Colebrooke  has  rendered  the  above  passages  of  the  Mit4kshari&  in  Hhe 
following  way, — 

IQ.  By  specifying  distress,  it  is  intimated,  that  the  son  shotddnothe 
given  unless  there  be  distress.  This  prohibition  regards  the  giver  {not  rte 
taker), 

11.  So  an  only  son  must  not  be  given  (nor  accepted).  For  Va8ishiha<»> 
dains  "  Let  no  man  give  or  accept  an  only  son." 

12.  Nor,  though  a  numerous  progeny  exist,  sJioidd  an  eldest  son  be 
given;  &c. 

He  has  incorporated  with  the  text  the  words  in  the  parenthesis,  from 
Balambhatta's  commentary.  In  his  notes  on  paragraph  10,  he  cites  the  follow- 
ing gloss  of  Balambhatta, — "  If  he  gave  away  his  son  when  in  no  distress,  the 
blame  attaches  to  him,  not  to  the  taker";  and  in  that  on  paragraph  11,  the 
following  gloss  of  the  same  commentator's, — "  nor  should  such  a  son  (an  onlj 
son)  be  accepted.  The  blame  attaches  both  to  the  giver  and  to  the  taker,  if 
they  do  so." 

The  learned  translator  seems  to  have  thought  that  this  gloss  justified  him 
in  rendering  the  rule  respecting  the  gift  of  an  only  son,  in  the  way  he  has  done. 
But  with  great  deference  to  him,  who  is  justly  respected  as  the  highest  autho- 
rity on  Hindu  law,  I  may  observe  that  his  conclusion  is  not  supported  by  wie 
gloss  of  the  commentator,  for  all  that  Balambhatta  says,  is  that  blame  attaches 
both  to  the  giver  and  to  the  taker,  if  they  do  so.     He  conte^iplates  actual  gif^ 

^  Sanskrit  Mit&kshara,  Boml^y  Edition  of  1887,  page  225. 
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and  acsceptance  in  adoption,  wliioh  are  not  pronounced  invalid,  but  the  parties  to  it 
are  only  blamed :  surely  this  is  not  sufficient  to  justify  the  inference  that  the  adop- 
tion is  invalid.  It  shoaid  be  borne  in  mind  that  a  transaction  may  be  pei-fectly 
valid  in  law,  however  blameable,  reprehensible  or  sinful  it  may  be  represented. 

Pundits,  however,  understand  the  above  passages  of  the  Mitakshara  in  the 
way  I  have  pointed  out.^ 

Vayayanti. — ^Nanda  Fundita  in  this  earlier  work  of  his,  in  continuation 
of  the  portion  already  cited,^  goes  on  to  say  thus : — "  In  distress  "  means, 
in  famine  and  the  like.  The  prohibition  regards  the  giver,  if  the  gift  be  made 
while  there  is  no  distress.  Or,  the  word  '  distress,'  may  mean,  the  adopter's 
diatreas  consisting  in  his  want  of  male  issue,  because  Atri  says, — '  By  a  sonless 
man  alone,  a  substitute  of  son,  should  always  be  made.'  But  if  the  adopter  has 
already  a  son,  then  the  prohibition  regards  him  alone  (not  the  giver). 

"  An  only  son  should  not  be  given,  because  Vasishtha  ordains, — '  Let  sbn  only 
son  be  neither  given  nor  accepted.' 

''  Similarly,  the  first-born  also  (should  not  be  given,)  for  there  is  an  indi- 
cation to  that  effect,  in  the  Yedik  story  of  Sunahsepha,  which  says  that  the 
father  refused  to  give  the  first-bom  son.^ 

"  Excepting  a  fraternal  nephew  (who  whether  the  first-bom  or  an  only 
son  may  be  given,)  because  it  will  be  shown  thsit  he  bears  the  character  of  son 
to  all  the  brothers." 

The  view  of  the  law,  taken  in  the  above  passages,  appears  to  be  the  same 
as  in  the  Mit4kshard. 

DattSkka-Mim&nsi. — In  his  later  work,  Nanda  Pandita  discusses  the  subject 
in  the  following  passages  :* — 

1.  "  Now  in  reply  to  the  question,  as  to  what  kind  of  son  shall  (or  should) 
be  affiliated,  Saunaka  declares, — "  By  no  man  having  an  only  son,  (ehi-^ttrencL,) 
Bhauld  tke  gift  of  a  son  he  ever  made :  by  a  man  having  three  or  more  sons, 

(hdhu-puttrena,)  the  gift  of  a  son  should  at  a  time  of  great  anxiety,  he  madcy 

{hartavyam,y'^ 

2.  *^  He,  who  has  only  one  son,  is  eha-puttrah,  by  him  the  gift  of  that  son 
shall  (or  should)  not  be  made :  for,  Vasishtha  ordains, — '  But  an  only  son,  (one) 
shall  (or  should)  neither  give  nor  take.' 

3.  ^'  Since,  the  word  ^  gift,'  in  the  text,  means  the  causing  of  another  person's 
property  by  the  previous  extinction  of  one's  own  property ;  and  since  the  caus- 
ii^  of  another  person's  property  is  impossible  without  that  person's  acceptance ; 

*  MhdUdba<y,  VUhoha,  7  Bom.  H.  C.  E.,  App.,  XXVI  (XXX.) 

*  Supra,  p.  271. 

*  Max  Mtillez^B  Ancienfc  Sanskrit  Literature,  page  413. 

*  Dattaka-Mimdnsd,  lY,  1-8,  and  18-20. 

*  Lecture  lY,  page  152. 
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(it  follows  therefore  that  the  author)  censures  (wlf^Rfif )  also  that  (i.  c,  accept- 
ance) ;  therefore,  also  a  prohibition  of  acceptance  is  established  by  this  yerj 
text.  Accordingly  Vasishtha  says, — 'But  an  only  son,  one  shall  (or  should) 
neither  give  nor  accept.' 

4.  "  Of  this,  he  declares  the  reason, — *  For,  he  is  to  continue  the  line  of 
the  ancestors.'  By  the  declaration  of  the  continuation  of  the  lineage  being  the 
object  of  the  prohibition,  is  implied  the  ein^  of  extinction  of  lineage,  in  the  gift 
of  an  only  son ;  and  this  (sin)  is  incurred  even  by  both  the  giver  and  the  acceptor* 
For,  the  declaration  follows  both  (the  prohibitions,  namely,  of  gift  and  of  accept- 
ance of  an  only  son.) 

5.  "  As  for  another  text  of  Smriti, — *  In  instruction,  the  father  has  con- 
trol over  his  son  and  wives ;  but  he  has  no  control  over  his  son  so  aa  to  sell 
or  give  him,'  and  the  text  of  Ydjnavalkya, — *  (Property  &c.)  shotdd  he  gwm 
excepting  a  wife  and  a  son ' :  these  texts  relate  to  an  only  son. 

6.  '''Ever'  (in  the  text  of  Saunaka,  means)  in  a  time  of  calamitj; 
accordingly,  Narada  says, — '  The  sages  declare  that  a  deposit,  a  son,  and  a  wife, 
the  whole  of  a  man's  estate  when  he  has  issue  living,  and  joint  property  are 
(a-deydni)  what  should  not  he  given  even  by  a  man  oppressed  by  grievous  cala- 
mities.' This  text  also  regards  an  only  son,  because  it  is  to  be  taken  to  contain 
the  same  rule  as  is  declared  by  Vasishtha  and  Saunaka. 

7.  "In  reply  to  the  question, — ^By  whom  then  should  a  son  he'gicoi, 
Saunaka  says,  by  one  who  is  hahu-putrah  or  a  man  having  three  or  more  sons. 

8.  "  The  prohibition  (contained  in  the  first  line  of  Saunaka's  text)  being 
that '  by  no  man  having  an  only  son,  should  the  gift  of  a  son  he  ever  made,* — the 
gift  of  a  son,  even  by  one  having  two  sons,  could  be  made  (being  unaffected  by 
that  prohibition)  ;  it  is  for  the  purpose  of  prohibiting  such  gift,  also  by  a|[maa 
having  two  sons,  that  Saunaka  has  declared, — '  By  a  man  having  three  or  more 
sons  should  the  gift  of  a  son  he  anxiously  made,* — ^For,  the  speech  of  Santann 
to  Bhishma,  expresses, — "  Oh  descendant  of  Kuru,  he,  who  has  an  only  son  ifly 
considered  by  me,  as  one  destitute  of  male  issue.  One,  who  has  only  one  eye, 
is,  as  one  destitute  of  both ;  for,  should  his  only  eye  be  lost,  he  would  be 
absolutely  blind." 

18.  "  Then  also  (i.  e.,  when  the  gift  of  a  son  may  otherwise  be  properly 
made)  Saunaka  declares  the  occasion  (for  the  gift), — 'at  a  time  of  great 
anxiety,'  that  is,  in  a  season  of  distress ;  (19)  hence,  the  meaning  is,  that  a  gift 
of  a  son  (should  be  made)  in  a  time  of  calamity  only,  not  otherwise.  T*»"S 
Kityiyana  says, — '  But  in  a  season  of  distress,  the  gift  or  sale  even  should  0 
made ;  otherwise  he  should  not  attempt  the  same.  This  is  settled  in  the  codes  f 
law.'    From  the  context,  the  gift  or  sale,  is  to  be  understood  to  relate  to  'f    s 

>  The  original  word  ^||1|^|?7  means,  tvriy  not  an  offence  or  cnm«. 
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and   wives.^    Mann  also  says, — 'He,  whom  his  father  or  mother  give  during 
distress  &o,** 

20.  *' '  Distress  means  famine  and  so  forth;  should  the  g^ft  he  made  when 
there  is  no  distress,  the  giver  commits  sin,  hj  reason  of  the  prohibition,  '  other- 
wise he  should  not  attempt  the  same/  " 

In  this  connection,  the  following  passage  in  another  part  of  the  work  should 
also  be  taken  i^to  consideration, — "  The  capacity  to  give,  consists  in  having 
three  or  more  sons  (  ^r^-jn^r),  and  in  the  assent  of  the  wife."^ 

Nanda  Pandita'S  views  deserve  special  attention  as  his  Dattaka-Mimans^ 
kas  been  accepted  by  the  Courts  as  a  work  of  paramount  authority  on  questions 
of  adoption.  In  his  earlier  work  he  prohibits  the  gift  of  an  only  son,  and  of  the 
first-bom  son,  as  well  as  the  gilt  of  a  son  in  the  absence  of  distress.  In  the 
Dattaka-Miminsd,  he  says  nothing  about  the  gift  of  the  first-bom  son,  but 
he  declares  that  the  gift  of  an  only  son,  of  one  of  two  sons,  and  of  a  son  in  the 
absence  of  calamity,  are  prohibited  by  the  sages.  In  both  the  works  he  says 
that  the  prohibition  against  the  g^ft  of  a  son  in  the  absence  of  distress  regards 
the  giver  who  commits  sin  by  making  the  gift.  As  regards  an  only  son,  the 
gift  only  is  prohibited  in  the  first  work,  but  in  the  second  treatise  both  gift  and 
acceptance  are  declared  to  be  sinful.  It  should  be  noticed  that  in  the  first  trea- 
tise the  prohibition  against  the  gift  of  an  only  son  and  that  against  the  gift  of 
the  first-bom  son,  are  represented  to  be  rules  of  the  same  character.  Let  us, 
however,  cdnfine  our  attention  to  what  is  said  in  the  Dattaka-Mimansd,  the 
production  of  the  author's  maturer  understanding. 

It  is  a  veiy  important  circumstance  in  connection  with  these  rules,  that 
Nanda  Pandita  nowhere  says  that  an  adoption  made  in  contravention  of  them 
is  invalid  or  ineffectual.  This  would  not  have  been  entitled  to  much  weight  if 
Nanda  Pandita  had  not  thought  it  necessary  to  make  an  express  declaration  to 
that  effect  in  other  places.  For  instance,  after  having  dealt  with  the  prescribed 
formalities  for  adoption,  Nanda  Pandita  concludes  by  saying, — "  It  is  therefore 
established,  that  the  filial  relation  of  adopted  sons,  is  occasioned  only,  by  the 
ceremonies.  Of  gift,  acceptance,  burnt  sacrifice,  and  so  forth,  should  either  be 
wanting,  the  jiUal  relation  even  fails  "^  It  is  worthy  of  notice,  that  with  res- 
pect to  the  adoption  of  an  only  son,  the  author  simply  says,  *^  sin  is  incurred  by 
both  the  giver  and  the  tdker,^*  therefore  he  contemplates  a  case  in  which  the  gift 
and  the  acceptance  have  been  completed,  but  says  nothing  about  the  validity  or 
c^^erwise  of  the  transaction,  apart  from  what  may  be  inferred  from  his  opinion 
i  At  the  persons  concerned  in  it  commit  sin. 

You  may  therefore  take  all  the  rules  to  be  obligatory  on  the  ground  that 
^    y  have  been  laid  down  by  the  author ;  or  you  m%y  consider  them  all  to  be 

'  Dat.  Mim.  5,  14.  *  Dftt.  Mim.  5,  66. 
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recommendatory,  as  he  does  not  pronounce  anj  of  them  to  have  the  effect  of 
invalidating  an  adoption ;  or  jou  may  differentiate  between  them  according  to 
joar  view  of  the  reasons  assigned  by  the  anthor  in  discnssisg  the  different 
cases.  But  if  you  proceed  to  examine  the  reasons  for  that  purpose,  then  jou  are 
also  bound  to  consider  their  cogency  as  well. 

It  may  be,  and  it  has  been,  said  that  the  prohibition  against  the  gift  of  a 
son  in  the  absence  of  distress,  as  well  as  that  against  the  gift^of  one  of  two 
sons,  or  of  the  first-bom  son,  are  directed  against  the  giver  who  alone  oommits 
sin  by  such  gift,  and  not  against  the  taker ;  and  the  sin  of  the  giver  does  not 
vitiate  the  transaction :  but  by  the  adoption  of  an  only  son,  both  the  giver  and  the 
taker  have  been  declared  by  Nanda  Pandita  to  be  guilty  of  the  sin  of  causing 
extinction  of  lineage,  therefore  it  is  either  the  sin  of  the  taker,  or  the  comula- 
tive  sin  of  both  the  giver  and  the  taker,  that  must  be  taken  to  justify  the 
conclusion  that  the  transaction  itself  is  vitiated.  Bat  such  an  inference  as  this 
is  not  supported  by  the  two  leading  treatises  of  paramount  authority ;  for,  accord- 
ing to  the  Mit&kshara^  as  well  as  to  the  D^yabh&ga'  a  sinful  thing  may  be  perfectly 
lavRdPul ;  the  sin  attaches  to  the  person  but  does  not  vitiate  the  transaction.^ 

Besides,  if  the  adoption  of  an  only  son  were  not  valid  in  law  but  ab  inUio 
void,  there  could  be  no  real  gift  and  acceptance,  and  no  sin  conld  be  incoired 
by  the  so-called  giver  and  acceptor  who  were  parties  only  to  the  mechanical 
giving  and  taking.  When  you  say  that  a  man  commits  sin  by  the  gift  or  the 
acceptance  of  a  thing,  you  use  these  words  in  their  ordinary  senqe  of  extinguish- 
ing or  creating  a  right  to  the  thing ;  and  if  such  right  is  not  affected  in  any  way 
there  is  neither  gift  nor  acceptance,  how  then  can  sin  be  committed  by  the  persons 
concerned  in  the  sham  transaction  ?  Hence  from  Nanda  Pandita's  argument  you 
ctmnot  but  draw  the  inference  that  the  adoption  of  an  only  son  must  be  valid 
in  law. 

The  meaning  of  Nanda  Pandita's  observation  that  the  adopter  incurs  the 
sin  of  extinction  of  lineage  by  taking  an  only  son,  has  also  been  misunderstood. 
What  Nanda  Pandita  says  is,  that  by  the  gift  in  adoption  of  an  only  son  ike 
giver's  lineage  becomes  extinct,  and  this  is  due  to  the  adoption  consisting  in  the 
gift  and  the  acceptance,  that  is  to  say,  to  the  joint  action  of  the  giver  and  the 
adopter,  therefore  the  sin  of  causing  the  extinction  of  the  giver's  lineage 
attaches  to  both  the  g^ver  and  the  adopter.  It  can  by  no  means  be  supposed 
that  the  adopter's  participation  in  the  sin  of  causing  the  extinction  of  linea^ 
intends  that,  notwithstanding  the  adoption,  the  adopter  is  to  be  deemed  to  h  ^e 
no  lineage.     But  this  view  appears  to  have  been  taken  in  a  case^  in  which  t  \b 

*  Mitaksharii,  1, 1,  10;  Yiramitrod&ya,  pp.  88  et  seq. 

«  DAyabhiga,  I],  28-31.  ■  Lecture  III,  supra,  pp.  88-89. 

*  Rajah  OpenUar  Loll  Roy  v.  ^ianee  Bromo  Moyee,  10  W.  B.,  847  (348.) 
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observed, — "  Now,  the  perpetuation  of  lineage  is  the  chief  object  of  adoption 
under  the  Hindoo  law ;  and  if  the  adoptive  father  incnrs  the  offence  of  *  extinc- 
tion of  lineage '  by  adopting  a  child  who  is  the  only  son  of  his  father,  the  object 
of  adoption  necessarily  fails."  This  proves  that  it  is  difficalt  to  apprehend  the 
real  meaning  o|  the  author  from  the  English  translation  of  his  work.  I  may 
give  yon  another  instance  of  misapprehension  arising  from  vague  rendering: 
Mr.  Satherlan(^  uses  the  word  '  offence  '^  for  pratyavdya  which  means  sin  or  reli- 
gions offence,  bat  not  a  civil  offence  or  Grime  ;^  but  it  seems  that  this  word  has 
contributed  to  the  view  that  the  adoption  of  an  only  son  is  a  civil  offence.  So 
also,  in  the  above  case  the  Court  relied  upon  the  words  must  not  he  given^  used 
by  the  translator  with  respect  to  an  only  son,  for  holding  that  the  rule  is 
imperatiTe.  If  that  be  the  force  of  the  words  then  every  sonless  Hindu  must 
legally  bo  compelled  to  adopt,  for  Atri*s  text  has  been  rendered  thus,* — "  By  a 
man  destitute  of  a  son  only,  must  a  substitute  for  the  same,  always  he  madeJ' 

Now,  let  us  see  how  far  the  reasons  assigned  by  Nanda  Pandita  are  cogent. 
Why  should  there  be  an  extinction  of  lineage  by  the  gift  of  an  only  son  ?  The 
giver  may  have  a  son  bom  to  him  after  the  gift  of  his  only  son,  or  he  may 
adopt  one ;  in  fact,  so  long  as  the  giver  himself  is  alive  the  lineage  of  his  ances^ 
tors  is  not  extinct,  and  when  he  is  capable  of  providing  for  the  continuation  of 
his  lineage,  the  argument  based  upon  extinction  of  lineage  is  of  no  weight  at 
aU. 

Upon  a  careful  consideration  of  all  the  passages  bearing  upon  the  question, 
the  conclusion  to  which  you  must  come,  is  that  Nanda  Pandita  discusses  the 
subject  in  a  religious  point  of  view,  and  does  not  intend  to  imply  that  an  adop^ 
tion  is  invalid  if  made  in  contravention  of  the  above  rule.  This  is  the  view 
entertained  by  all  learned,  orthodox  and  hond  fide  Pundits  whose  opinion,  not 
being  given  in  any  pending  case,  is  not  open  to  suspicion  and  is  entitled  to  the 
greatest  weight.^ 

In  the  present  connection,  it  is  necessary  to  notice  an  important  distinction 
in  doctrine  between  the  Mitakshara  and  the  Dayabhaga  School,  with  respect  to 
gift.  The  founder  of  the  Bengal  School  maintains^  that  "  in  the  case  of  donar^ 
tion,  the  donee's  right  to  the  thing  arises  from  the  act  of  the  giver,  namely, 
from  his  relinquishment  in  favour  of  the  donee  who  is  a  sentient  being  " ;  and  he 
argues  that  acceptance  by  the  donee  is  not  necessary  for  the  completion  of  the 

*  Dat.  Mim.  4,  4.  •  Dat.  Mim,  4,  2. 
'  See  Sir  F.  Macnaghten's  Cons,  on  H.  L.,  page  147.              *  Dat.  Mim.  1,  3. 

*  See  the  opinion  of  the  late  yenerable  Pandit  Bharatchandra  Siromani,  Professor 
oj  Imriti  in  the  Government  Sanskrit  College  of  Calcntta,  in  the  Bengali  Synopsis  annexed 
tc  ijs  annotated  edition  of  the  Dattaka-Mimins^  and  the  Dattaka-Chandrikd,  published  for  the 
b<    eat  of  his  pupils,  in  1860  A.  D. 

*  Dayabhaga,  I,  21. 
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gift.^  His  view  appears  to  be  that  the  right  of  the  donee  arises  from  the  relin- 
,  qnishment  of  the  donor,  but  if  the  donee  refuses  to  take,  his  non-acceptanoe 
extingoishes  that  right.  This  doctrine  is  noticed  and  criticized  by  the  author 
of  the  Viramitrodaja,^  who  maintains  that  the  acceptance  by  the  donee  is  the 
Bine  qua  non  of  a  gift ;  for,  without  it,  no  gift  is  complete.  It  should  be  observed 
that  Nanda  Pandita  is  a  writer  of  the  Mitakshara  school,  and  his  exposition  of 
Yasishtha's  prohibition  of  the  acceptance  of  an  only  son,  is  based  upon  tbe  as- 
sumption that  acceptance  by  the  donee  is  absolutely  necessary  for  the  completion 
of  a  gift.  According  to  the  Bengal  doctrine  of  gift,  that  part  of  Yasishtha's  text 
must  be  taken  to  create  neither  a  civil  nor  a  religious  duty,  but  to  be  simplj 
laudatory  of  a  man's  non-acceptance  which  would  prevent  another  person  ^m 
transgressing  a  religious  duty. 

The  Dattaka-Ghandriki  deals  with  the  above  texts  in  the  following  wbj. 
The  author  first  lays  down  the  proposition  that  a  brother's  sons  if  available  for 
adoption,  must  be  adopted  in  preference  to  all  others.^  Then  he  notices  an  objec- 
tion to  it,  viz.,  if  you  say  that  a  brother's  son  must  be  adopted,  how  is  that  possible 
if  he  is  the  only  son  of  his  father,  when  Yasishtha  prohibits  his  adoption.^  And 
obviates  it  by  saying  that  the  text  of  Yasishtha  applies  to  a  case  other  than  a 
dvydmuahydyana  adoption  (in  which  the  adopter  becomes  the  son  of  two  fathers, 
namely,  the  natural  and  the  adopting ;)  for,  the  extinction  of  lineage,  set  forth 
in  that  precept  containing  the  reason  of  the  rule,  would  not  take  place  in  the 
said  form  of  adoption.^ 

Then  the  author  introduces  the  present  subject,  thus, — In  answer  to  the 
question, — by  whom  should  a  son  be  given  P  Saunaka  declares — *  By  no  man 
having  an  only  son,  should  the  gift  of  a  son  be  ever  made :  by  a  man  having 
three  or  more  sons,  should  the  gift  of  a  son  be  anxiously  made.'  The  sage, 
apprehending  the  extinction  of  lineage  in  case  of  the  other  son's  death,  if  gift 
of  one  son  be  made  by  a  man  having  two  sons,  has  declared, — *  by  a  man  having 
three  or  more  sons  &c.'  "* 

It  should  be  noticed  that  in  this  work  which  is  composed  by  a  BengsJ 
lawyer,  the  acceptance  of  an  only  son  is  not  prohibited  except  by  implication. 

The  Dattaka-Nimaya  is  a  treatise  composed  by  Srinatha  Bhatta,  a 
lawyer  of  the  Bengal  School.  This  work  on  adoption  is  noticed  by  Sir  F. 
Macnaghten.7  This  author  expressly  says  that  the  adoption  of  an  only  son 
or  the  first-bom  son  though  blameable  is  not  invalid ;  the  following  is  the  trans- 
lation of  the  passage  dealing  with  the  present  question  : — 

"  Next,  the  law  relating  to  the  gift  and  acceptance  of  a  son  is  oonsidr  i 


^  Dayabhig^,  I,  22-24. 
'  Pages  31  et  seq. 

*  Dattaka-Cljandrikii,  1,  20  ef  seq. 

•  Idem,  1,  27. 


*  Dattaka-Chandriki,  1,  28. 

•  Idem.  1,  29-30. 

'  Considerations  on  Hindoo  Law,  page  122. 
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On  this,  Yasislitba  says — (he  cites  the  whole  text  of  Yasishtha,  already  cited). 
In  this  text,  Hke  prohibition  of  the  gift  of  an  only  son  is  mentioned  for  the  purpose 
of  showing  that  sin  is  incurred  by  so  doing,  and  not  for  the  purpose  of  show- 
ing that  the  gift  is  invalid.  *  *  *  Similarly  also  the  gift  of  the  first-born  son 
is  prohibited;  for  Mann  says — 'By  the  first-bom,  as  soon  as  bom,  a  man 
becomes  father  of  male  issue,'  therefore  the  donation  of  the  first-bom  son  is  at- 
tended with  great  sin."^ 

You  should  observe  that  this  commentator  appears  to  intimate  that  the  sin 
is  greater  in  the  gift  of  the  first-bom  son  than  in  that  of  an  only  son.  But  I  may 
here  remark  that  Nilakantha  is  of  opinion  that  there  is  no  precept  prohibiting 
the  gift  of  the  first-bom  son> 

Jagann&tha  says — "  Let  no  man  accept  an  only  son,  because  he  should 
not  do  that  whereby  the  family  of  t<he  natural  father  becomes  extinct :  but  this 
does  not  invalidate  the  adoption  of  such  a  son  actually  given  to  him."^ 

OoncllUion  dedndble  from  commentaries.— The  foregoing  examination 
of  the  subject  as  dealt  with  by  the  commentaries  shows  that  although  the  prohi- 
bitions are  noticed  by  them,  none  of  them  declare  an  adoption  made  in  contra- 
vention of  the  rules  to  be  invalid ;  in  fact  most  of  them  do  not  apply  their  mind 
to  the  question  as  to  what  would  be  the  effect  of  such  an  adoption :  whilst  those 
that  have  dealt  with  that  question  unhesitatingly  pronounce  that  such  an 
adoption  if  made  would  be  valid  in  law. 

And  this  appears  to  accord  best  with  reason :  for,  take  the  case  of  adoption  of 
an  only  son ;  if  sach  an  adoption  be  pronounced  invalid  in  law,  the  decision  must 
be  founded  upon  the  principle  that  a  man  is  legaUy  bound  to  have  a  son,  there- 
fore the  gift  of  an  only  son  being  the  breach  of  a  legal  duty  would  not  be 
permitted  by  law.  Then,  consistently  with  this  doctrine,  you  must  go  the  ex- 
tent of  legally  compelling  all  sonless  persons  to  provide  themselves  with  sons. 
You  cannot  avoid  this  consequence  except  by  holding  that  to  have  or  not  to 
have  a  son  is  a  matter  that  should  be  left  to  the  conscience  of  the  people,  as 
being  one  falling  beyond  the  legitimate  range  of  legal  obligation. 

I  have  already  told  you  that  as  a  general  rule,  poor  men  only  are  found  in 
this  part  of  Hindustan  to  give  away  their  sons  in  adoption;  the  usage  in 
Bombay  may  be  different.^  Now  suppose  a  poor  man  having  an  only  son  has 
no  means  of  subsistence  and  is  unable  to  provide  his  son  with  maintenance.  Is 
death  of  the  child  by  starvation  to  be  preferred  to  his  adoption  P  I  am  not 
ai  ure  of  any  authority  in  Hindu  law,  to  the  effect  that  the  death  of  a  person 

^  Pandit  Bharat  0.  Siromoni'B  Dattaka-Siromani,  page  121 ;  Sir  F.  MaoDagbten's  Ooni. 
01    '^.  L.  page  125. 

*  Mandalik'B  Yyayabibra-Majukha,  p.  61. 

*  Colebrooke'B  Digest,  Book  Y,  yerse  273 ;  Madras  Edition,  Yol.  II,  page  887. 
^  Wast  and  Bnbler,  p.  1075. 
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as  a  member  of  the  family  of  his  birth  secures  any  spiritual  benefit  to  his  ances- 
tors. 

It  should  further  be  observed  that  a  man  confers  spiritual  benefits  upon  hia 
ancestors  by  performing  the  Sr^dha  and  the  like  ceremonies,  the  celebraticm 
of  which  entails  expenditure  of  wealth.  And  we  all  know  very  well  that  ihe 
majority  of  the  people  do,  seldom  if  ever,  perform  these  ceremonies,  being  not 
in  a  position  for  affording  to  pay  the  necessary  expenses  therefor. 

You  should  also  bear  in  mind,  what  I  have  already  told  you,  namely,  that 
according  to  the  principles  of  the  Hindu  religion  the  possession  of  a  son  is  not 
necessary  for  the  salvation  of  a  man.  If  your  knowledge  of  the  Hindu  religion 
consists  in  what  you  gather  only  from  what  is  said  in  the  two  treatises  on  adop- 
tion, you  may  no  doubt  entertain  a  contrary  idea.  But  even  then,  you  cannot 
compel  a  man  to  be  religious  against  his  will. 

The  conclusion,  therefore,  seems  to  be  irresistible  that  the  above  prohibi- 
tions are  pot  intended  by  any  commentator  to  be  such  as  may  be  legally 
enforced.^ 

European  authorities. — Let  us  now  proceed  to  see  how  the  law  on  the 
subject  has  been  understood  by  the  European  authorities  and  onr  coorts  of 
justice.  The  fact  that  these  prohibitions  are  set  forth  in  the  books,  and  the 
applicability  of  the  doctrine  of  factum  valet  to  rules  of  that  description,  have 
caused  a  difference  of  opinion  amongst  European  authorities. 

Colebrooke's  opinion  is  against  the  validity  of  the  adoption  of  an  only 
son ;  it  is  entirely  founded  upon  the  Mitakshara  ch.  I,  sect.  XI,  paragraph  11.' 
But  we  have  already  seen  that  his  translation  of  that  paragraph  is  not  correct. 

Sutherland  is  of  opinion  that  an  only  son  cannot  become  an  absolutely 
adopted  son,  but  he  may  be  affiliated  as  a  dvydTmishydyana,  or  son '  of  two 
fathers.^  He  does  not  appear,  however,  as  it  seems  from  his  translation,  to  have 
carefully  considered  the  legal  meaning  of  some  of  the  words  used  in  the  original 
But  it  should  be  remarked  that*  he  does  not  declare  such  an  adoption  to 
be  invalid. 

Sir  Francis  Macnaghten  appears  to  consider  the  question  from  the  reli- 
gious aspect.^  He  says  that  "  the  gift  of  an  only  son  is  considered  to  be  an 
inexpiable  jptocZe."  He  is,  on  that  account,  unable  to  accept  the  view  that  an 
only  son  may  he  given^ — maintained  in  the  Dattaka-Nimaya.^  He  observes,— 
*'  The  crime  of  giving  an  eldest  son,  has  never  been  considered  so  heinous,  as  that 
of  giving  an  only  son " ;  and  criticizes  the  contrary  opinion  expressed  )y 
Sir  Thomas  Strange  in  Veerajpermal  v.  Narain  Pillay. 

*  See  Rao  Saheb  Yisvaiiath  Mandlik's  learned  disqaisition  on  the  snbject,  in  the  Ap    n- 
dix  to  his  edition  of  Maydkha,  pp.  496  et  seq, 

'  2  Strange;*8  H.  L.,  p.  107.  ^  Considerationa  on  Hindu  Law,  page  )    '• 

'  Synopsis,  Head  Second.  *  Cited  in  Identt  p.  126. 
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On  the  other  hand  Sir  Thomas  Strange,^  Mr.  Ellis^  and  Sir  W.  Macnaghten* 
consider  the  prohibitions  to  be  of  moral  obligation.  The  former  is  of  opinion 
that  the  prohibition  relating  to  an  eldest  and  an  only  son  are  directory  only ; 
"  and  an  adoption  of  either,  however  blameable  in  the  giver,  wonld  nevertheless, 
to  every  legal  purpose,  be  good;  according  to  the  maxim  of  the  civil  law, 
prevailing  perhaps  in  no  code  more  than  in  that  of  the  Hindus,  factum  valet, 
quod  fieri  nan  dehuit"  Mr.  Ellis  observes,  "  that  if  the  act  be  duly  completed, 
it  cannot  he  reversed."  While  Sir  W.  Macnaghten  says, — "  the  party  adopted 
should  neither  be  the  only  nor  the  eldest  son  " ;  he  refers,  in  the  note  appended 
to  this  text,  to  the  passages  of  Manu  and  Vasishtha,  as  well  as  to  the  exposition 
of  them  given  in  the  Dattaka-Nimaya,  and  observes,  "  but  this  is  an  injunction 
rather  against  the  giving  than  the  receiving  an  only  or  elder  son  in  adoption, 
and  th^  transfer  having  been  once  made,  it  cannot  be  annulled.  This  seems  but 
reasonable,  considering  that  the  adoption  having  once  been  made,  the  boy  ipso 
facto  loses  all  claim  to  the  property  of  his  natural  family.  But  it  may  seem 
that  subsequently  the  learned  author  changed  his  view,  for  in  his  note  to  two 
cases  cited  in  the  second  volame  of  his  work*  in  which  a  contrary  view  was 
taken  with  respect  to  the  adoption  of  an  only  son,  he  observes, — "  but,  in  fact, 
the  prohibitory  injunction  applies  as  well  to  the  giving  as  to  the  receiving ;  tho 
giver  of  an  only  son  being  considered  as  parting  not  only  with  the  sole  means 
of  evading  eternal  torment  himself  but  as  placing  his  ancestors  in  the  same 
predicament,  and  as  infringing,  therefore,  the  interests  of  others  whom  the  law 
will  interpose  its  authority  to  protect."  The  learned  rfuthor  failed  to  see  that 
the  consequence  contemplated  would  happen  only  if  the  giver  were  to  die 
simultaneously  with  the  gift  of  his  only  son. 

It  jnay  be  remarked  here  that  the  opinion  of  several  of  the  above  authorities 
are  based  upon  earlier  decisions  of  the  Courts  to  which  I  shall  presently 
refer. 

In  concluding  this  notice  of  European  authorities,  I  may  cite  the  opinion 
of  Dl*.  Wilson  an  eminent  Sanscrit  scholar,  who,  though  not  a  lawyer  himself, 
was,  by  reason  of  his  official  connection  with  the  Sanskrit  College  of  Calcutta, 
in  a  position  to  form  a  correct  opinion  upon  the  point.  He  observes  as  follows  in 
his  critical  examination  of  Sir  F.  Macnaghten's  work  on  Hindoo  law, — "  In  rule 
8th,  Sir  F.  M.  lays  it  down,  that  the  gift  of  an  only  son  is  absolutely  prohibited, 
acknowledging,  however,  that  an  only  son  may  be  so  given,  the  donor  being 
content  to  suffer  the  consequences.  These  consequences  relate  to  his  condition 
after  life,  and  no  Hindu  will  very  readily  incur  them.  Tho  evil,  however,  is 
only  to  the  perpetrator,  and  as  the  measure  does  not  affect  the  peace  or  well- 

*  1  StraDge'a  H.  L.,  87.  •  See  1  W.  Maon.,  p.  67,  and  note. 

*  2  Strange's  H.  L.,  107.  ♦  2  W.  Macn.,  pp.  178-179. 

0  0 
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being  of  society,  it  seems  rather  saperflnona  to  have  legislated  apon  ihe  subject 
except  that  it  gires  the  learned  judge  an  opportunity  of  impngoing  an  extra- 
judicial opinion  of  the  Recorder  of  Madras.  Sir  F.  M.  has  not  adrerted  hei9 
to  the  allowable  arrangement,  by  which  a  case  of  the  kind  is  provided  for,  and 
an  only  son,  though  not  absolutely  given  in  adoption,  may  be  affiliated  as  the 
son  of  two  fathers — fulfilling  the  double  capacity  of  a  son  to  his  natural,  as 
well  as  to  his  adoptive  father."^ 

Case-law  declares  prohibitions  respeeting  first-born  son  and  one  (rf 

two  sons  to  be  directory. — Let  us  now  proceed  to  consider  how  the  law  has 
been  understood  by  our  courts.  As  regards  the  rules  forbidding-  the  adopticm 
of  the  first-bom  son  and  one  of  two  sons,  the  European  authorities  that  haw 
considered  them  appear  to  view  them  as  dissuasive  and  not  peremptory.*  There 
are  some  cases  in  which  the  opinion  of  Pandits  was  against  the  adoption  of  the 
first-bom  son ;  ^  but  it  is  now  settled  that  such  adoption  though  blameable  w 
valid  in  law.^  It  should  be  remarked  that  the  prohibition  is  a^inst  the  gift 
of  the  first-born  son  and  not  of  an  elder  son,  although  the  latter  expression  iff 
used  by  European  writers. 

Case-law,— adoption  of  an  only  son  valid  in  Uadras,  N.  W.  Provinces, 

and  the  Pnijab. — The  validity  of  the  adoption  of  an  only  son  was  first  raised 
in  the  Tan j  ore  case  (ex  relatione  Veerapermall  v.  Narrain  PiUay  decided  by 
Sir  Thomas  Strange  as  Recorder  of  Madras  in  1801, )5  in  which  Pundits  of  the 
different  provinces  were  consulted  by  the  Supreme  Government,  and  the  adop- 
tion was  held  to  be  valid.  The  following  extract  cited  by  Mr.  Mayne*  from 
the  Recorder's  judgment  will  show  the  view  taken  by  the  Pundits  r — 

"  The  opinion  of  the  present  Pandits  of  Bengal  is,  *  that  a  person  who  iM 
only  one  son  should  not  give  him  away ;  nor  should  he  give  away  an  elder  son  : 
the  adoption  of  an  only  son  indeed  is  valid,  but  both  the  giver  and  receiver  sue 
blameable.'  This  appears  to  have  been  settled  in  the  instance  of  the  Rajah  of 
Tanjore.  In  that  important  case  the  person  adopted  was  the  only  son  of  his 
parents ;  and  it  is  a  mistake  if  any  one  imagines  that  the  deviation  from  the 
rule  on  that  occasion  was  supported  upon  any  ground  of  Mahratta  custom  or 
policy.     The  objection  appears  to  have  undergone  deep  consideration,  conducted 

»  Dr.  Wilson's  Works  Tol.  T,  pi^  66. 

•  1  Strange's  H.  L.,  86  j  1  W.  Macn*ghten,  pp.  67  and  17 ;  2  W.  Macu-  pp.  178  and  178 
and  note. 

•  Fermaul  Naiclt&n  v.  Fottee  Ammal,  Mad.  S.  D.  A.  D.  of  1851,  p.  234. 

•  Seetaram  v.  Dhunnook  Dharee ;  1  Hay's  Eeporte,  260 ;  Janokee  Dehea  v.  GopaxU  AcKa  ««, 
I.  L.  B.,  2  Oalc,  365;  Kashibai  v.  Tatia,  I.  L.  R.,  7  Bom.,  221 ;  Jamnahai  v.  Baychand  Nt  <^' 
chandf  Idem.,  225. 

•  1  Strange's  notes  of  cases,  page  91. 

•  Mayno's  H.  L.,  §  133. 
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in  part  through  the  fortunate  medium  of  Sir  W.  Jones ;  and  certainly  in  a  way 
io  evince  the  anxiety  of  Government  to  be  rightly  advised.  It  appears  that  tlie 
Pandits  of  Bengal  and  Benaree  in  general  were  of  opinion  that  '  in  all  countries 
Uie  affiliation  of  an  only  son  is  valid,  althougli  the  parent  who  gives  the  child, 
and  the  adopter,  both  incur  sin  by  deviating  from  the  ordinances  of  the  shaster 
which  declare  the  giving  or  taking  of  an  only  son  in  adoption  to  be  improper.* 
Bamavana  indeed,  and  the  other  Pandits  who  sign  with  him,  state  Hhat  an  only 
son  could  not  be  given  to  the  Bajah  to  adopt  as  his  son.'  But  it  appears  that 
they  rather  mean  that  the  act  could  not  be  done  consistently  with  the  ordinances 
of  the  &haster^  than  that  the  adoption  was  invalid,  for  they  expressly  state  that 
'  several  usages  had  been  adopted  and  followed,  that  are  not  found  in  the  Shaster^ 
and  are  to  be  looked  upon  as  valid.'  This  exposition  was  considered  at  the  time 
as  reconciling  their  opinion  with  that  of  Kashinauth  and  the  other  Benares 
Pandits,  who  stated  ^  that  the  adoption  of  an  only  son  is  one  of  those  acts, 
vhich  are  tolerated  by  usage,  although  it  incurs  guilt  according  to  the  Shaster* 
These  testimoiues  corroborating  the  opinion  of  the  Tanjore  Pandits,  transmitted 
by  the  widow  of  the  Eajah  Tulsajee,  and  those  received  through  the  Govern- 
ment of  Fort  St.  George,  decided  the  Supreme  Government  that  the  objection 
that  Serf ojee  was  an  only  son  was  not  sufficiently  founded  to  invalidate  his  adop- 
iaon  and  succession." 

The  Recorder  expressed  the  same  opinion  as  is  contained  in  his  treatise  on 
Hindu  law ;  and  his  opinion  has  all  along  been  followed  by  tha  Madras  Courts.^ 
The  Alli^abad  High  Court  have  adopted  the  same  view  and  have  held  by  apply- 
ing the  doctrine  of  factum  valet  that  an  adoption  of  an  only  son  is  valid  in  law, 
4hoagh  improper  ;*  Turner,  J.  one  of  the  judges,  however,  dissented  from  that  view. 

The  same  view  is  also  taken  by  the  Punjab  Chief  Court,^  and  it  is  said 
that  such  adoption  is  valid  by  the  custom  of  the  Punjab.  The  real  fact  is,  that 
the  Punjab  having  come  under  British  dominion  later  than  the  other  provinces, 
has  been  fortunately  saved  from  the  consequences  of  the  mistake  committed  by 
the  European  authorities  in  thinking  that  the  two  special  treatises  on  adoption 
contain  rules  by  which  the  Hindus  are  actually  governed.  At  first  there  was  an 
Attempt  to  apply  those  rules  to  the  Punjabis,  and  it  was  held  in  one  case  that 
the  adoption  of  an  only  son  was  not  valid.^    But  an  enquiiy  into  the  actual  cus- 

*  ArundchaUcan  Fillai  t.  AjfjfOBvami  PUlai,  1  Madras  Select  Deoiaions,  p.  156 ;  Ghinna 
Qawndan  y.  Kumdra  Oauitdan,  1  Mad.  H.  C.  B.,  54,  followed  in  I.  L.  B.,  11  Mad.,  43. 

'  Hanuman  Tiwari  v.  Chirai  I.  L.  B.,  2  All.,  164. 

'  Hon  8vng  v.  GuXaba  Punjab  Beoordg,  1874,  188  ;  Sardar  Diwcm  Sing  ▼.  Muset.  Bvhhon, 
Idem^  1878,  p.  233 ;  Hoskiney  y.  Jaimal  Sing,  Idem.,  1881,  p.  185;  Taha  y.  Sibchum,  Idem., 
186^  p.  506 ;  HvJeum  Sirhgh  y.  Mungul  Sing,  Idem.,  1886,  p.  82 ;  Qandee  MuU  v.  Muast.  Budhi 
Idem  1886,  p.  119. 

*  T^a  Sing  y.  Socket  Sing,  Punjab  lieoords,  1872,  p.  73. 
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toms  of  the  people  has  convinced  both  the  Government  and  the  Courts  that  in 
matters  of  adoption,  the  innovations  introduced  by  Nan  da  Pandita  and  other 
recent  commentators,  are  not  found  to  exist  in  practice.  The  truth  is,  as  I  have 
already  told  you,  that  those  restrictions  were  nowhere  followed,  nor  even  known 
to  the  people. 

Adoption  of  an  only  son  was  valid  in  Bengal  and  Bombay  down  to 

1868. — The  decisions  in  Bengal  have  fluctuated  between  the  two  v^ews.  In 
1816  the  Pandits  gave  their  opinion  that  the  adoption  of  an  only  son  conld  be 
valid  if  he  was  given  and  accepted  on  condition  that  he  should  be  the  son  of 
two  fathers,  namely,  the  giver  and  the  adopter.^  But  nothing  turned  upon  that 
question  as  the  decision  was  rested  upon  the  ground  that  the  adoption  was  bad, 
inasmuch  as  it  had  been  made  by  the  widow  without  the  express  permission  of  her 
husband.  In  1824  it  was  held  upon  the  opinion  of  the  Pundits  that  according  to 
the  law  current  in  Behar  the  adoption  of  an  only  son  was  invalid.'  In  that  case 
a  review  was  granted  on  the  ground  that  the  Pandit  who  gave  the  opinion,  upon 
which  the  decision  was  based,  had  taken  a  bribe  to  give  a  favourable  answer. 
But  the  original  decision  was  confirmed  as  the  fresh  opinion  taken  showed  that 
his  exposition  of  law  was  correct.  One  of  the  judges,  however,  was  of  opinicm 
that  the  adoption  was  not  invalid  though  improper ;  but  the  other  two  judges 
took  a  different  view.*  In  1828  the  gift  by  a  widowed  mother  of  her  only  son 
without  authority  previously  given  by  her  deceased  husband  was  pronounced 
invalid.* 

You  should  bear  in  mind  that  between  1824  and  1829  the  three  treatises  of 
the  European  text-writers  were  published,  which  rendered  the  judges  to  a 
certain  extent  independent  of  the  opinion  of  the  Pandits.  Subsequently  in 
1838  the  same  question  arose  for  decision  in  a  case  before  the  Supreme  Court, 
which  was  heard  by  three  learned  judges,  who  held  that  the  adoption  of  an  only 
son  was  valid  in  law.  The  following  is  the  short  judgment  of  the  Court  delive^ 
ed  by  Sir  Edward  Ryan  C.  J.^ : — 

"  The  Bill  prays  amongst  other  things  that  one  Colly-coomar  may  be  adopt- 
ed. It  has  been  found  upon  the  issue  that  there  was  a  direction  to  adopt.  The 
defendant's  counsel  has  objected,  first  that  Colly-coomar  is  the  only  son  of  hifl 
father,  and  secondly,  that  the  initiatory  ceremonies,  and  particularly  tonsure, 
ought  to  be  performed  in  the  adoptive  father's  house.  On  the  first  poipt,  the 
adoption  of  an  only  son  is  no  doubt  blameable  by  Hindu  law,  but  when  done  it 
is  valid.    We  entertain  therefore  no  doubt  as  to  the  first  point,  and  think  ^^at 

^  Raja  Bhumshere  Mull  v.  Ranee  Dilraj  KomAowr^  2  Bengal  Sel.  BepB.,  p.  216  (189.) 
8  Nundram  v.  Kashee  Tandey  8  Beng.  Sel.  Beps.,  810  (232.) 
B  Nundram  v.  Kashee  Fande,  4  Beng.  Sel.  Kep.,  89  (70.) 

•  Debee  Dial  v.  Hur  Hor  Sing,  4  Beng.  Sel.  Rep.,  407  (820.) 

*  Sreemutty  Joymonee  Dassee  v.  Sreemoty  Sihasoondry  Dassee,  Foulton's  Hep.,  p.  75. 
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CoUy-coomar  may  be  adopted.  Parties  having  two  modes  of  doing  the  same 
thing  the  Court  will  not  suppose  that  the  party  has  adopted  that  one  which 
is  immoral  and  blameable.  The  agreement  between  the  adoptive  and  natural 
father  may  be  for  him  to  become  Dvy£mushy&yana,  or  son  to  both  fathers. 
We  think  in  this  case  that  Colly-coomar  may  have  been  thus  adopted,  and  if  so 
he  will  have  been  adopted  without  blame.  Upon  the  second  point,  as  to  the 
ceremony  of  tonsure  having  been  performed  in  the  house  of  the  natural  father, 
it  is  no  bar  to  the  adoption ;  for  after  performance,  a  sacrifice  to  fire,  even 
amongst  the  three  first  classes  may  be  resorted  to,  and  this  will  undo  its  effects. 
But  in  this  case  the  parties  are  Shtidras  and  there  is  no  ceremony  but  marriage 
for  them." 

In  1864,  the  principle  laid  down  by  Byan  C.  J.  was  followed  by  the  High 
Court^  and  it  was  held  that  the  adoption  by  a  Sudra  of  an  only  son  as  KurtaptUro 
was  not  illegal.  Although  it  may  be  said  that  it  was  not  a  case  relating  to 
Dattaka  adoption,  yet  it  did  not  turn  upon  that  distinction,  for  the  Court  ob- 
served,— '*  though  it  is  allowed  that  a  father  should  not  give  up  his  eldest  or  an 
only  son  for  adoption  by  another,  we  are  not  shown  any  authority  on  the 
illegality  of  such  selection  when  once  made  and  acted  upon." 

The  same  view  of  the  law  was  also  taken  in  Bombay.  In  1821  the  Pandits 
of  the  Court  of  Sudder  Adawlut  gave  their  opinion  that  the  gift,  by  a  man 
having  two  sons,  of  both  of  them  in  adoption  was  valid.^  And  in  1862  and 
1867  the  same  view  was  taken  by  the  High  Court,  and  it  was  held  that  an  adop- 
tion of  an  only  son  though  improper  was  not  invalid  if  made.^ 

Dvyimashy&yana  adoption  of  an  only  son.— It  should  be  observed  that 

Sir  Edward  Byan  maintains  the  validity  of  the  adoption  of  an  only  son  upon 
two  grounds :  first,  the  doctrine  of  factum  valety  for  he  says  that  such  adoption 
"  is  no  doubt  blameable  by  Hindoo  law,  but  when  done  it  is  valid  "  ;  second, 
the  presumption  of  Dvyamushyayana  mode  of  adoption  in  such  a  case,  then 
such  adoption  would  even  cease  to  be  blameable.  It  is  no  doubt  true  that  we 
find  it  stated  that  an  express  stipulation  to  that  effect  is  necessary  between  the 
giver  and  the  receiver  of  an  only  son,  in  order  that  he  may  be  a  son  of  both. 
This  is  ^doubtless  what  may  be  expected  in  the  ordinary  course  of  things.  But 
it  would  be  a  mistake  to  suppose  that  a  special  contract  is  abosolutely  necessary 
to  constitute  a  child,  the  son  of  two  fathers ;  for,  the  necessity  of  the  case  would 
justify  the  presumption  of  an  implied  agreement  to  that  effect,  and  there  is 
abundant  authority  in  Hindu  law  for  supporting  the  view  taken  by  the  Chief 

*  Mussamut  TiJtdey  v.  Lalla  Hureelall,  W.  B.,  Gkip  number,  p.  188. 
'  EuehiU  Rao  v.  QowndraOf  2  Borrodaile's  Reports,  p.  88  (75.) 

*  MhaUabdi  y.  Vithoha  Khandappa  7  Bom.  H.  G.  B.,  App.  XXYI ;  Raje   Vyankatrdv  Anan* 
drdv  "SimhdllMLr  v.  Jaj/avantrdv,  4i  Bom.  H.  C.  B.,  A.  C.  J.,  191. 
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Justice.^  I  shall  return  to  this  subject  when  I  come  to  the  formalities  for  adq>- 
tion.  Hence  the  onlj  objection  that  can  be  urged  on  religious  grounds  agaiiisl 
the  adoption  of  an  only  son,  is  obviated  by  the  supposition  of  an  implied  B/gKb- 
ment  that  the  only  son  would  belong  to  both  the  giver  and  the  receiver  who 
must  be  presumed  to  be  aware  of  the  law  by  which  they  are  governed. 

Since  1868  the  law  has  been  held  in  Bengal  to  be  against  the  validly 

of  an  only  son's  adoption. — Thirty  years  after  the  adoption  of  an  only  sob 
had  been  declared  valid  by  Sir  Edward  Ryan,  C.J.  and  two  other  learned  jodgei 
of  the  Supreme  Court,  the  same  question  again  arose  before  a  Division  B^ick 
of  the  Calcutta  High  Court,  but  it  was  held  that  the  adoption  of  an  only  fion 
was  invalid.  The  grounds  upon  which  the  conclusion  is  based  wall  appear 
from  the  following  judgment  upon  the  point,  delivered  by  Justice  Dwarkanatli 
Mitter  :* — 

"  It  appears  that  the  plaintifE  was  the  only  son  of  his  natural  father,  sni 
as  the  adoption  of  an  only  son  is  contrary  to  the  Hindu  Law,  the  title  set  np 
hj  the  plaintiff  must  necessarily  fail.  That  the  adoption  of  an  only  son » 
prohibited  by  the  Hindu  Shastras,  is  beyond  all  controversy.  The  two  leadinf 
authorities  on  the  subject,  namely,  the  Dattaka-Mimansa  and  the  Dattala* 
Chandrika^  are  unanimous  in  declaring  that  such  an  adoption  shonld  nerer  he 
made: — 

*  By  no  man  having  an  only  son  (eka-putra),  is  the  gift  of  a  aon  to  be  evef 
made.'     Dattaka-Mimansa,  section  4,  verse  L 

^'  He  who  has  an  only  son,  or  one  having  an  only  son,  the  gift  of  that  sob 
mtut  never  be  made.  For  as  Yasishtha  declares,  '  an  only  son  let  no  man  give.* 
Therefore,  a  prohibition  against  aooeptance  is  established  by  the  text  in  qufis* 
tion.  Accordingly  Yasishtha  says,  '  let  no  man  give  or  accept  &c^*  (Diiio, 
verse  2.) 

"  To  this  he  subjoins  a  reason.  '  For  he  is  destined  to  continue  the  line  ci 
his  ancestors.'  His  being  intended  for  lineage  being  thus  ordained :  in  the  gift 
of  an  only  son,  the  ofcence  of  extinction  of  lineage  is  implied.  Now^  this  ii 
incurred  by  the  giver,  and  the  receiver  also.'     (Ditto,  verse  3.) 

'* '  By  no  man  having  an  only  son  is  the  gift  of  a  son  ever  to  be  made.' 
(Dattaka  Chandrika,  section  I,  verse  2.) 

'^  The  passages  cited  above  are  sufficient  to  show  that  the  adoption  of  aa 
only  son  is  forbidden  by  the  Hindu  law.  It  has  been  said,  that  the  prohibitioB 
contained  in  these  passages  amounts  to  nothing  more  than  a  mere  religious  in- 
junction, and  that  the  violation  of  such  an  injunction  cannot  invalidate    he 

*  See  Mitakshadk  ch.  I,  sect.  X,  paras.  1-8. 

S  Bdju   Upendur  Loll  Roy  y.  Srimati   Hani  Frasanna  Mayif  1  B.  L.  B.,  A.  C,  221;  \  me 
case,  10  W.  B.,  347,  Sub  nomine  Rajah  Opendur  Loll  Roy  y.  Ranee  Bromo  Moyee, 
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adoption,  after  it  has  once  taken  place.  We  are  of  opinion  that  this  contention 
is  not  sonnd.  It  is  to  be  remembered  that  the  institution  of  adoption,  as  it 
exists  among  the  Hindus,  is  essentially  a  religions  institution.  It  originated 
chiefly,  if  not  wholly,  from  motives  of  religion  ;  and  an  act  of  adoption  is  to  all 
intents  and  purposes  a  religious  act,  but  one  of  such  a  nature  that  its  religious 
and  temporal  aspects  are  wholly  inseparable.  '  By  a  man  destitute  of  male 
issue  only,'  says  Mann,  ^  must  the  substitute  for  a  son  of  some  one  description 
always  be  anxiously  adopted,  for  the  sake  of  the  funeral  cake,  water,  and  solemn 
rites.'  It  is  clear,  therefore,  that  the  subject  of  adoption  is  inseparable  from 
the  Hindu  religion  itself,  and  all  distinction  between  religious  and  legal  injunc- 
tions must  be  necessarily  inapplicable  to  it.  Suppose,  for  instance,  that  a  son 
has  been  adopted  by  a  childless  widow  without  the  permission  of  her  husband, 
the  prohibition  against  such  an  adoption  is  contained  in  the  following  pas- 
sage:— 

'^ '  Let  not  a  woman  either  giye  or  receive  a  son  in  adoption,  unless  with  the 
assent  of  her  husband.'  Can  it  be  said  that  such  an  adoption  would  be  valid 
in  law  P  It  will  be  observed  that  the  language  employed  in  the  preceding  text 
is  precisely  similar  to  that  employed  in  the  text  prohibiting  the  adoption  of  an 
only  son;  and  it  would  be  difficult  to  suggest  a  reason  why  an  adoption  invalid 
dated  in  the  one  case  for  temporal  purposes,  upon  considerations  arising  out  of 
the  religions  view  of  the  matter,  should  not  be  equally  invalidated  in  the  other 
case  upon  similar  grounds.  One  of  the  essential  requisites  of  a  valid  adoption 
is,  that  the  gift  should  be  made  by  a  oompetent  person,  and  the  Hindu  law  dis- 
tinctly says  that  the  father  of  an  only  son  has  no  such  absolute  dominion  over 
that  son  as  to  make  him  the  subject  of  a  sale  or  gift.  Such  a  gift,  therefore, 
would  be  as  much  invalid  as  a  gift  made  by  the  mother  of  the  child,  without  the 
consent  of  the  father.  It  is  to  be  borne  in  mind  that  the  prohibition  in  question 
is  applicable  to  the  giver  as  well  as  to  the  receiver,  and  both  parties  are  threat- 
ened with  the  offence  of  'extinction  of  lineage,'  in  case  of  violation,  l^ow  the 
perpetuation  of  lineage  is  the  chief  object  of  adoption  under  the  Hindu  law ; 
and  if  the  adoptive  father  incurs  the  offence  of  *  extinction  of  lineage,'  by  adop- 
ting a  child  who  is  the  only  son  of  his  father,  the  object  of  the  adoption  neces- 
sarily fails.  It  is  true  that  the  doctrine  of  factum  valet  is  to  a  certain  extent 
recognized  by  the  lawyers  of  the  Bengal  School ;  but  if  we  were  to  extend  the 
application  of  this  doctrine  to  the  law  of  adoption,  every  adoption,  when  it  has 
once  taken  place,  will  be,  as  a  matter  of  course,  good  and  valid,  however  grossly 
the  injunctions  of  the  Hindu  Shastras  might  have  been  violated  by  the  parties 
concerned  in  it.  The  case  of  China  Oaundan  v.  Kumara  Ga/undan^  is  no  doubt 
in  favour  of  the  appellant,  but  for  the  reasons  stated  above,  we  are  unable  to 
ooncur  with  the  learned  Judges  who  decided  that  case.  On  the  other  hand  we 
find  two  cases  in  our  presidency  which  are  directly  in  favour  of  the  view  wo 
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have  taken,  and  what  is  of  still  pfreater  importance,  both  these  cases  have  been 
cited  with  approbation  by  Sir  William  Macnaghten  himself.  The  first  case  is 
reported  in  page  178,  volume  2,  of  his  work  on  the  Hindu  law,  and  the  second 
is  to  be  found  in  page  179  of  the  same  volume.  We  may  also  observe  that  the 
learned  translator  of  the  Dattaka-Chandrika  and  the  Dattaka-Mimansa  is  of  the 
same  opinion." 

In  1878  this  ruling  was  followed  in  another  case^  in  which  it  was  held  tha^ 
the  adoption  of  an  only  son  is  invalid  according  to  the  Bengal  School  of  Hinda 
law,  and  the  prohibition  applies  as  well  to  Sudras  as  to  the  higher  castes. 

The  opinion  of  the  Bombay  High  Court  has  been  tending  in  the  same 

direction  since  1868.— Since  1869  the  Bombay  High  Court  have  been  express- 
ing their  opinion  approving  the  Calcutta  High  Court's  decision  in  Bajah 
Upendralairs  case,*  when  dealing  with  the  widow's  competency  to  give  away  her 
only  son  in  adoption  without  her  husband's  express  permission,  or  with  the  gift 
of  an  eldest  son.  From  which  Mr.  Mayne^  draws  the  conclusion  that  the  Bom- 
bay Court  are  inclining  in  favour  of  the  present  view  entertained  in  Bengal. 
The  learned  author's  inference  has  proved  to  be  correct,  for  the  Bombay  High 
Court  have  recently  declared  that  an  adoption  of  an  only  son  is  invalid  bj 
the  general  Hindu  law.* 

Observations  on  this  recent  view  of  law.—The  question  has  not  as  yet 
been  decided  by  the  Judicial  Committee,  although  there  were  several  cases  in 
which  the  question  was  involved,  but  the  decision  turned  upon  some  other  point.^ 
It  is  remarkable  that  the  Superior  Courts  of  the  different  provinces  of  India 
should  entertain  opposite  views  upon  a  point  with  respect  to  which  the  authori- 
ties are  accepted  to  be  the  same  all  over  India.  The  recent,  decision  of  the 
Bombay  High  Court  may  seem  to  be  open  to  criticism.  For,  since  the  establish- 
ment of  British  Courts  in  Bombay  down  to  1868  the  law  was  understood 
by  the  Courts  to  be,  that  the  adoption  of  an  only  son  was  valid.  Subse- 
quently the  Court  expressed  their  opinion  that  such  adoption  was  not  valid,  bat 
it  was  simply  obiter  dictum.  I  have  already  told  you  that  the  d'octrine  of 
stare  decisis  ought  not  to  be  strictly  followed  in  India  with  respect  to  Bindn 
law,  where  justice  is  administered  by  the  Superior  Courts  in  a  language  foreign 

^  Mantch  Chwnd&r  Ihdt  v.  Bhugolmtty  Dassee  1  L.  B.,  8  Cal.,  443. 

*  BhdsJcar  Trimhak  Achd/rya  v.  Mohadev  Bdmji,  6  Bom.  H.  G.  R.,  O  0.  J.,  1  (4) ;  Laksh- 
mappa  v.  Bamava,  12  Bom.  H.  G.  E.,  364 ;  Bangubai  y.  Bhagirthihaij  I.  L.  B.  2  Bom  377 
(379) ;  Somasekhara  v.  Suhhadramajif  I.  L.  B.  6  Bom.  524 ;  Kashibai  y.  TantM,  I.  L.  7 
Bom.  221. 

•  Mayne»8  H.  L.,  §  186. 

*  Wdman  Bdghwpati  Bovd  y.  Kriahndji  Kdshirdj  Bovd,  I.  L.  B.  14  Bom.  249. 

•  NUmadhah  Bass  y.  Bishwnnhwr  Das,  12  W.  B.,  P.  G.,  29  (31)  j  Fanindra  Deb  Ba*  f- 
Bajeawar  Das,  I.  L.  B.  11  Gal.,  463,  L.  B.,  12  I.  A.,  72. 
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to  the  people,  and  no  provision  is  made  for  promulgating  what  is  called  the 
judge-made  law,  amongst  the  labjeets,  hy  publishing  the  judgments  in  their 
language.  And  if  their  Lordships  had  come  to  the  recent  conclusion  upon  the 
groond  that  the  former  view  of  the  law  was  inaccurate  in  consequence  of  the 
judges  haying  misunderstood  the  law,  by  reason  of  their  conclusion  being  based 
upon  the  imperfect  materials  consisting  in  the  English  yersions  of  the  commen- 
taries, then  they  would  haye  been  perfectly  justified  in  setting  it  right  upon  the 
basis  of  a  correct  yiew  drawn  from  the  Sanskrit  sources.  They  do  not,  howeyer, 
base  the  new  tkeory  upon  any  such  reason  but  rely  upon  the  doctrine  of 
stare  fdecisis ;  for,  they  upset  the  former  decisions  only  upon  the  ground  that 
the  High  Court  had  been  expressing  their  opinion  for  the  last  twenty  years 
that  sacli  adoption  was  inyalid.  It  follows  therefore  that  the  people  must 
shape  their  conduct  agreeably  to  that  opinion,  although  the  law  was  formerly 
understood  in  a  contrary  way,  and  the  adoption  set  aside  might  lawfully  take 
place  at  the  time  it  was  made. 

From  what  I  haye  already  obseryed  upon  the  subject,  it  is  clear  that  if  you 
were  to  form  an  opinion  upon  what  can  be  gathered  from  the  Sanskrit  books  on 
law,  that  is  to  say,  if  the  question  is  decided  as  one  of  first  impression,  there 
can  be  but  one  conclusion,  namely,  that  such  adoption  is  yaHd. 

The  Bombay  High  Court  seem  to  place  yery  great  reliance  upon  the  opinion 
of  Justice  D.  N.  Mitter,  who  was  undoubtedly  one  of  the  most  eminent  judges 
of  the  Calcutta  High  Court ;  but  his  opinion  is  yitiated  by  the  erroneous  or 
vague  translation  of.  the  passages  upon  which  it  is  founded.  His  Lordship's 
expositions  of  the  Hindu  law  are  characterised  by  too  much  religiousness  such 
as  is  not  warranted  by  the  Hindu  law  itself,  and  are  in  some  cases  opposed  to  its 
traditional  interpretation.^  As  regards  the  present  subject  his  Lordship's 
view, — apart  from  the  mistakes  due  to  the  imperfect  materials  and  the  errone- 
ous conclusion  deduced  therefrom,  which  I  haye  already  referred  to  * — appears 
to  be  that  an  adoption  is  essentially  a  religious  institution  and  therefore  the 
doctrine  of  factum  valet  is  inapplicable  to  it.  But  this  conclusion  does  not  seem 
to  be  supported  by  Hindu  law  of  the  Bengal  School,  according  to  which  inheri- 
tance also  is  intimately  connected  with,  religious  rites,  and  the  doctrine  would  thus 
be  inapplicable  to  any  case.  I  haye  already  told  you  that  an  adoption  is  rather 
a  temporal  than  a  religious  institution,  and  that  the  doctrine  of  jaciwm,  valet 
as  laid  down  by  the  founder  of  the  Bengal  School  does  most  legitimately 
ap  ily  to  rules  like  the  one  that  prohibits  the  adoption  of  an  only  son,  and 
it  \Ba  been  applied  to  cases  of  adoption.*    Where  a  transaction  is  unexcep- 

Ouru  Qovind  Shaha  Mundul  v.  Ananda  Lai  Qhoge  Mazumdar,  6,  B.  L.  B.,  16  ;  13  W.  R., 
F.   (.,  49 ;  Moniram  KolUa  y.  Kery  Kolitanee,  I.  L.  B.,  5  C&lo.,  776  (780.)  *  Supra  page  292. 

^  Janohee  Dehea  v.  QopavX  Acharfea,  I.  L.  B  ,  2  Calc,  865 ;  Woonia  Daee  y.  Gocoolanund 
De  ,,  X.  L.  B.,  8  Calo.,  587 ;  2  C.  L.  B.»  51  \  L.  B.,  6  I.  A.,  40. 
P  P 
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tionable  in  a  temporal  point  of  view,  but  is  forbidden  solely  for  a  Bpiritnai 
reason,  it  is  the  fittest  case  for  the  application  of  the  doctrine.  The  supposed 
prohibition  again  is  based  upon  a  mere  apprehension ;  for,  the  extinction  of  lineage 
is  not  the  necessary  result  of  the  gift  in  adoption,  of  an  only  son,  because  tiie 
giver  being  alive,  he  may  have  a  son  or  sons  bom  to  him  after  the  gift,  or  pro- 
vide for  the  continuation  of  his  lineage  by  adoption.  So  the  natural  interpreta- 
tion of  Yasishtha's  tert  is,  that  by  the  prohibition  he  merely  intended  to  remincl 
the  giver  of  his  duty  to  leave  a  son  behind  him ;  at  any  rate  it  is  certain,  that 
agreeably  to  the  authoritative  rule  of  construing  the  sacred  literature,  Yasish- 
tha's precept  cannot  be  taken  to  embody  a  positive  interdiction.  • 

As  for  the  argument  deduced  from  the  condition  imposed  by  Yasishtha's 
text  upon  a  woman's  power  of  giving  or  receiving  a  child  in  adoption,  it  should 
in  the  first  place  be  observed  that  that  rule  is  not  literally  observed  at  aO, 
because  it  is  universally  admitted  that  a  widow  may  give  her  son  in  adopiaon 
without  her  husband's  permission,  and  because  a  widow  may  also  adopt  in  Madns, 
Bombay  and  the  Punjab  without  any  authority  from  her  husband ;  in  the  seoond 
place,  that  rule  rests  on  another  principle,  namely,  the  absence  of  independence 
in  women ;  in  the  next  place,  you  must  confine  your  attention  to  the  three  roles 
relating  to  gift,  propounded  by  Yasishtha  and  leave  out  of  your  consideration  the 
acceptance  of  a  son  by  a  woman,  so  that  you  may  correctly  construe  those 
rules  of  which  the  two  last  are  in  conflict  with  the  first.^ 

When  an  only  son  co-exists  with  a  begotten  or  adopted  son  of  a 

predeceased  son. — A  son,  according  to  Hindu  law,  includes  a  grandson  or  grea^ 
grandson  in  the  male  line,  therefore  the  gift  of  a  surviving  only  son  would  be 
perfectly  valid  when  there  is  a  grandson  or  great-grandson  descended  from  a 
predeceased  son,  for  in  such  a  case  the  reason  of  the  prohibition  would  not 
apply.  And  it  has  been  held  that  the  same  reason  holds  good  when  theie  is  a 
son  adopted  by  the  widow  of  a  predeceased  son.*  This  shows  forth  in  a  dear 
light  the  character  of  the  rule  against  the  adoption  of  an  only  son. 

Oan  two  or  more  persons  adopt  the  same  son  7— It  is  practically  un- 
important to  consider  whether  two  or  more  persons  can  jointly  adopt  one  son ;  for, 
seldom  if  ever,  would  a  man  be  disposed  to  adopt  a  son  jointly  with  another  pe^ 
son,  regard  being  had  to  the  springs  of  human  action.  But  if  a  man  may  be  a 
son  of  two  fathers,  that  is,  of  his  natural  father  as  well  aa  of  another,  there 
is  no  reason  why  one  boy  cannot  be  given  jointly  to  two  persons.  Adoption 
consists  in  the  transfer  of  parental  property  over  a  child,  and  its  incident-  «e 
similar  to  the  transfer  of  ordinary  property.  The  Hindu  law,  however,  is  f  jnt 
upon  the  point,  and  contains  no  rule  one  way  or  the  other. 

*  Supra,  page  283  et  seq. 

3  Uanick  Chand  Golecha  v,  Juggut  Settani  Prankumari  Bibi,  I.  L.  R.  17  Calc,  618. 


LECTURE  VIII. 

WHO  MAY  BE  TAKEN  IN  ADOPTION,  OR  CAPACITY  TO  BE 

ADOPTED. 

Hestrictions  relating  to  the  selection  of  the  boy  to  be  adopted— Bales  of  selection  founded 
npon  relationship— Passages  of  law— Kanda  Pandita's  exposition  of  the  afBrmative  rales 
—The  rales  held  directory — Negative  rales  of  selection  based  npon  relationship— Bales 
laid  down  by  Nanda  Pandita— Inoongraity  of  relationship— **  Capability  of  being  begotten 
hj  the  adopter  himself '—Belations  intended  by  Naiida  Pandita  to  be  prohibited— Sather- 
land's  marriage-theory- Marriage-theory  not  sapported  by  Sanskrit  writers — ^The  conola- 
Bion  from  Sanskrit  works— The  incest-theory  and  the  theory  of  adoption — ^lucongraonB 
relationship  relatively  to  the  adoptive  mother — The  same  in  a  Sndra  adoption— The  re- 
commendatory character  of  the  prohibitory  rales— Case-law  relating  to  prohibited 
degrees  for  adoption  amongst  twioe-bom  classes— Case-law  in  Bengal,  sister's  son, 
daoghter's  son,  sister's  son  in  Mithila  and  amongst  K&yasthas  of  Behar,  brother,  paternal 
ancle's  son,  fraternal  nephew's  son,  paternal  coasin's  grandson— In  the  Panjab,  no  prohibi- 
ted degrees — ^In  Allahabad  Nanda  Pajidita's  role  followed — In  Bombay  the  rale  followed  in 
recent  cases — ^In  Madras  daoghter's  or  sister's  son  may  Jte  adopted,  bat  not  others — 
Sommary  of  Case-law — Caste  of  the  boy  adopted — ^Adoption  of  a  disqoalified  person — 
liimitation  from  age  and  performance  of  initiatory  rites — Case-law  on  the  same — Besalt 
of  Case-law — Conolasion  on  the  capacity  to  be  adopted. 

Restrictions  relating  to  the  selection  of  the  boy  to  be  adopted.— 

Besides  the  prohibitions  relating  to  the  adoption  of  the  eldest  or  an  only  son, 
or  the  like,  which  I  have  discussed  in  the  last  Lecture  and  which  are  founded 
upon  spiritual  considerations  of  the  adoptee's  natural  father,  there  are  certain 
other  rules  propounded  by  Nanda  Pandita,  restricting  the  choice  of  the  adopter 
in  selecting  the  boy  to  be  adopted.    With  the  single  exception  of  one  of  them, 
no  trace  of  the  others  can  be  found  either  in  the  Codes  of  the  rishis  that  are 
respected  as  the  compilers  of    the  Dharma-Sdstras,  or  in  the    commentaries 
that  deal  with  the  law  of  adoption    along    with  inheritance  and  the  other 
branches  of  law,  and  are  accepted  in  all  other  matters  as  most  authoritatiye  in 
the  different  Schools.  Most  of  the  rules  relating  to  the  fitness  of  the  boy  to  be  adop- 
ted are  deduced  by  Nanda  Pandita  from  his  own  construction  of  some  passages 
of  a  few  minor  Smritis  and  Puranas  of  doubtful  authority  that  are  not  referred 
to  by  the  commentators  on  law.    The  rules  thus  introduced  by  him  for  restrain- 
uig  the  choice  of  the  adopter  are  founded  upon  a  consideration  of    (1)  tho 
relationship  subsisting  between  the  adopter  and  the  boy  intended  to  be  adopted, 
(2)  the  latter's  age,  (3)  his  initiatory  ceremonies  performed  in  the  family  of 
his  birth,  and  (4)  his  caste. 
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Rules  of  selection  tbonded  upon  relationship.— The  restrictions  goTem- 

ing  the  choice  of  a  boy  for  adoption,  that  are  based  npon  relationship  are  of 
two  descriptions,  namely,  positive  or  negative.  The  positive  mles  enjoin  a  man 
desirous  of  adopting  a  son  to  select  a  boy  from  amongst  certain  relations  of  his, 
in  preference  to  strangers,  and  farther,  reqnire  that  his  choice  should  fall  on  one 
of  such  relations  in  a  specified  order,  the  nearest  being  preferred  to  one  more 
remote.  The  negative  or  prohibitory  mles,  on  the  other  hand,  forbid  him  to 
select  a  boy  for  adoption  from  amongst  certain  other  relations.  Both  the 
affirmative  as  well  as  the  negative  precepts  appear  to  embody  mles  of  the  same 
character;  and  from  the  manner  in  which  they  have  been  declared  in  thti 
passages  of  law,  relied  npon  by  Nanda  Pandita,  yon  cannot  draw  any  distinction 
between  the  two  sets  of  rales,  as  regards  their  natnre  and-  character,  ia  odier 
words,  as  regards  their  being  imperative  or  otherwise. 

Fassagfes  of  law. — I  shall  first  place  before  you  the  texts ^of  sages,  bearing 
upon  the  subject.  The  text  of  Saunaka  deserves  special  study  as  his  authoiitj 
is  principally  invoked  by  Nanda  Pandita  in  discussing  the  present  subjeci  1 
have  already  told  you  what  the  character  of  Saunaka's  work  is  ;^  while  dealing 
with  the  religious  rite  performed  on  the  birth  of  a  child,  he  does  also  treat  of 
the  ritual  of  adoption,  and  the  whole  of  what  he  says  on  the  subject  is  con- 
tained in  the  follotnng  passages : — 

"  I,  Saunaka,  will  now  declare  the  best  mode  of  affiliating  a  son.  One  to 
whom  no  son  is  bom  or  whose  son  has  died,'  having  fasted  (in  the  day  preceding 
the  adoption)*  for  a  son,  having  given  two  pieces  of  cloth,  a  pair  of  earrings, 
a  turban  and  a  ring  for  the  forefinger  to  a  priest,  religiously  disposed  a  worship- 
per of  Vishnu  and  thoroughly  read  in  the  Yedas ;  having  venerated  the  king 
and  virtuous  Brihmanas  by  a  Madhuparka ;  having  collected  the  required  num- 
ber of  kusa  grass  for  kindling  sacrificial  fire,  as  well  as  Paldea  wood  for  fael, 
having  earnestly  invited  the  agnate  and  cognate  relations ;  having  entertained 
the  relations  and  especially  Brdhmande  with  food ;  having  performed  the  rites, 
commencing  with  that  of  kindling  the  consecrated  fire,  and  ending  with  that 
of  clarifying  the  butter  intended  as  burnt-offering;  having  advanced  before 
the  giver, — should  ask  him  through  the  priest*  thus, — '  give  the  son.*— The 
giver  being  capable  of  the  gift  should  give  to  him  with  the  recitation  of  tha 
five  rih8  commencing  with  "  Ye  Yajnena.*^  (The  adopter)  having  takea  (the 
boy)  by  both  hands,  with  the  recitation  of  the  Tnantra  or  prayer,  '  Bevaaya  tv(k 
^c';  having  repeated  the  rik  or  Vedik  passage  ^^  Angdd-cmgdi  ^c";  having 
smelt  the  boy  in  his  head,  having  adorned  the  boy  'hearing  the  reflection  r  * 
8on  with  clothes  and  the  like ;  having  brought  him,  accompanied  with  dana  ^, 

1  Lecture  III,  aupra,  page  106.  *  Dat.-Chand.  2,  2. 

S  Dattaka-Miminei,  1,  4;  Dat.-Chand.  2,  1.  *  Dattaka-Miminsi,  6, 12. 
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BongB  and  benedictory  words  within  the  honse ;  having  in  the  prescribed  mode, 
offered  oblation  of  cTiaru  to  the  consecrated  fire, — ^reciting  the  rik,  *  Yas  tvd  hridd 
^e.'  and  the  singk  rihy  ^  Tuhhyam  agne  ^.,'  and  the  five  riks  commencing  with 
*  Sornoadadai  ^c.^ — as  many  times  as  the  nnmber  of  riks  recited ;  and  having 
performed  the  IwtMi  or  bnmt  sacrifice  with  the  holy  texts,  '  Svistakrit  ^c," 
should  complete  the  remaining  part  of  the  ceremony.^ 

'*  Amongst  Br4hmanas,  the  affiliation  of  a  son  should  he  made  (Kartavyah) 
from  amongst  sapindaa  ;  or  on  failure  of  them  a  nou'sapinda  (may  be  affiliated) ; 
bnt  any  other  should  not  be  affiliated:  amongst  Kshatriyas,  one  from  their  own 
tiibe,  or  one  whose  gotra  is  the  same  as  that  of  the  adopter's  guru  or  preceptor 
(may  be  affiliated :)  amongst  Yaisyas,  from  amongst  those  of  the  Yaisya  tribe : 
amongst  Sndras,  from  amongst  those  of  the  Sndra  tribe :  amongst  all  classes, 
from  amongst  their  respective  classes,  not  from  others.  A  daughter's  son  or  a 
sister's  son  is,  however,  affiliated  by  Sndras ;  amongst  the  three  (tribes)  begin- 
ning with  the  Brdhmana,  a  sister's  son  is  not  affiliated  somewhere  (or  any- 
where).* By  no  man  having  an  only  son,  should  the  gift  of  a  son  be  ever  made. 
By  a  man  having  three  or  more  sons,  the  gift  of  a  son  should  anxiously  be 
made.  An  excellent  Brahmana  should  bestow  on  the  officiating  priest  the  fee 
according  to  his  ability ;  a  Kshatriya,  even  one  half  of  his  dominion ;  a  Yaisya, 
wealth  amounting  to  three  hundred ;  a  Sudra,  even  the  whol6  of  his  property : 
if  indigent,  to  the  extent  of  his  means."* 

S^UbJa : — *'  A  twice-born  man,  being  destitute  of  a  son,  should,  on  that 
aeoount,  affiliate  as  a  son,  the  offspring  of  a  Swpinda^  or  also  next  to  him,  a 
diild  of  a  Bagotra ;  in  default  of  the  latter  he  should  bring  up  as  a  son  one 
bom  in  a  different  gotrOy  except  a  daughter's  son,  a  sister's  son  and  the  son  of 
the  mother's  sister."^ 

Manu : — "  If  amongst  full  brothers,  one  becomes  father  of  a  son,  Mann 
declares  that  by  means  of  that  son  all  of  them  become  fathers  of  male  issue." — 
I  have  already  considered  the  view  that  may  be  taken  of  this  passage,  namely, 
that,  a  man  having  a  nephew  need  not  adopt.^ 

It  should  be  observed  that  according  to  the  Mitakshar&  School  sctgotra  or 
agnatic  relations  are  subdivided  into  sapindas  and  uou-sapindoB ;  the  term 
sapinda  is  also  applied  to  cognate  relations  within  certain  degrees,  who  are 
generally  designated  by  the  word  bandhu  ;  but  when  used  without  any  qualifica- 
tion, aapinda  includes  members  of  the  same  family  or  gotra.    Therefore,  taking 

>  Tbese  passages  are  cited  in  Dattaka-Ghandriki,  2,  1—10;  in  Dattaka-MimixiBi,  5, 
;    21 ;  and  in  Vyavalito-Maydkha,  page  52,  Mandlik's  Edition. 
'  This  passage  is  not  found  in  all  oopies. 

•  Yyayahira-Mayukha  page  63»  Mandlik'a  Edition;  Dattaka-Mfmins^,  II,  2,  74;  lY,  1  : 
ttaka-Chandriki,  I,  10, 17  A  29 ;  II,  14. 

*  liat-Mim.  2,  14  and  107  ;  Dat.  Ohand.  1,  11.  •  Lecture  V,  $upra,  page  198. 
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the  passages  of  Sakala  and  Sannaka  together,  it  appears  that  a  Br&hmans 
shonld  adopt  a  son  from  amongst  those  only  that  are  of  the  same  gotra  mih 
himself ;  but  the  other  tribes  though  not  enjoined  to  confine  iheir  choice  with- 
in their  own  family  should  nevertheless  give  preference  to  one  belonging  to  the 
same  gotra.  The  principle  of  this  provision  appears  to  be  that  if  a  perBon 
selects  his  nearest  agnatic  relation  available  for  adoption,  then  so  far  as  his 
agnatic  relations  are  concerned,  there  cannot  be  much  objection  to  give  the  boj 
adopted  the  position  of  the  adopter's  real  legitimate  for  the  purpose  of  inheri- 
tance and  so  forth.  This  may  be  the  origin  of  the  doctrine  that  an  adopted 
son  endowed  with  excellent  qualities  is  entitled  to  inherit  from  the  adopter's 
agnatic  relations.  Nanda  Pandita,  however,  explains  the  texts  in  a  dilEerent 
manner,  to  which  I  shall  presently  refer. 

As  regards  the  negative  rules  relating  to  the  adoption  of  a  daughter's 
son  and  others,  you  should  observe  that  there  is  really  no  rule  laid  down  hy 
Saunaka ;  his  passage  bearing  upon  it  is  the  mere  statement  of  a  fact,  and  does 
not  embody  any  rule.  And  as  regards  Sakala's  text  it  should  be  noticed  th&t 
the  prohibition  of  affiliation  of  a  daughter's  son  and  the  like,  must  be  a  rale  of 
the  same  character  as  the  injunction  ^regulating  the  choice  of  the  boy  from 
amongst  sapindas  and  others,  to  which  it  forms  an  exception.  That  is  to  say, 
if  you  affirm  the  principal  rule  to  be  directory,  then  you  cannot  but  admit  that 
the  exception  to  it  also  is  admonitory. 

Nanda  Pandita's  exposition  of  the  affirmative  rales.— Let  us  now  see 

how  Nanda  Pandita  has  construed  the  above  texts,  so  far  as  they  relate  to  prio- 
rity for  eligibility  for  adoption.  His  conclusion  may  be  summarised  thus :  a 
sapinda  of  the  same  gotra  is  most  preferable  for  adoption ;  in  his  default,  a 
sapinda  of  a  different  gotra ;  on  failure  of  him,  a  distant  relation  of  the  same 
gotra^  within  the  degree  of  sa/mdnoddka;  on  his  default  a  more  distant  member 
of  the  same  gotra ;  and  on  default  of  such  also,  one  who  is  neither  a  sapinda  nor 
sagotra^  but  belonging  to  the  same  caste,  may  be  adopted.^  In  each  group  prefer- 
ence is  to  be  given  to  the  nearest,  and  nearness  is  determined  by  the  proximity 
of  the  common  ancestor.  From  this  principle  as  well  as  from  Manu's  text 
declaring  the  filial  relation  of  a  fraternal  nephew  to  his  paternal  uncle,  he 
affirms  that  a  fraternal  nephew  shall  (or  should)  be  adopted  in  preference  to  all 
others  ;^  and  refutes  at  considerable  length^  the  argument  based  upon  Maau's 
text,  that  a  fraternal  nephew  becomes  a  son  even  without  adoption.  In  this 
respect  he  adopts  the  interpretation  put  upon  the  passage  by  Vijnanesvara,*  '^ho 
says  that  the  passage  of  Mann  is  intended  to  forbid  the  adoption  of  othen  if 
a  brother's  son  can  possibly  be  adopted  ;  it  is  not  intended  to  declare  him  so  of 
his  uncle. 

>  Dat.  Mim.  II,  11-20.  •  Dat.  Mim.  II  53-73. 

•  Idem,  II,  28  and  74.  *  MitAkshari,  1, 11,  36. 
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The  Dattaka-Chandrikd  adopts  the  above  view  both  as  regards  the  order 
of  preference,^  and  as  regards  the  brother's  son's  adoption.^ 

These  rules,  held  to  be  directory. — The  European  anthorities  are  of 
opinion  that  the  above  rales  are  not  imperative  but  only  recommendatory.^ 
There  is  one  case,  however,  in  which  the  Bengal  Sndder  Court  held  that  accord- 
ing to  Hindu  law,  while  a  brother's  son  exists  the  adoption  of  any  other 
individual  as  a  son  either  in  the  Dattaka  or  Kritrima  form  was  illegal.*  There 
are  other  cases  in  which  a  contrary  view  was  taken.^  And  it  is  now  settled 
by  the  Judicial  Committee  that  these  rules  are  merely  directory.  The  question 
arose  ift  the  case  of  TIma  Base  v.  Qokoolanund  Dass^  in  which  the  validity  of 
the  respondent's  adoption  was  impeached  upon  the  ground  that  his  adoptive 
father  had  a  fraternal  nephew  capable  of  adoption,  in  existence.  The  question 
is  discussed  by  the  Judicial  Committee  in  the  following  passages  of  their  judg- 
ment:— 

"  Reverting,  however,  to  the  general  question  whether  the  omission  to  adopt 
a  brother's  son  is  an  objection  which  at  law  invalidates  an  adoption  otherwise 
regularly  made,  and  so  destroys  the  civil  status  of  the  person  thus  adopted, 
even  after,  as  in  this  instance,  years  of  recognition,  their  Lordships  have  to 
observe,  in  the  first  place,  that  they  have  been  referred  to  no  case  in  which  a 
Court  of  Justice  has  so  decided.  The  nearest  authority  of  *Hie  kind  is  that  of 
Ooman  JDutt  v.  Kunhia  8ingh^  3  S.  D.  A.  (Select  Reports),  p.  141.  That  case 
arose  ia  a  district  governed  by  the  Mithila  law.  The  plaintiff  claimed  under 
an  adoption  by  his  maternal  grandfather,  not  in  the  Dattaka,  but  in  the  Kritrima 
form,  which  is  recognized  by  the  Mithila  law,  to  dispossess  the  nephew  and  heir 
of  that  grandfather  from  the  share  of  the  latter  in  a  joint  family  estate.  Vari- 
ous objections,  besides  the  one  in  question,  were  taken  to  the  adoption ;  the 
case,  after  the  fashion  of  those  days,  went  from  one  Judge  of  the  Sudder  Court 
to  another,  who  consulted  difEerent  Pundits  and  came  to  conflicting  decisions, 
but  ultimately  the  suit  was  dismissed.  The  marginal  note,  no  doubt  says : 
*  According  to  the  Hindu  law,  while  a  brother's  son  exists,  the  adoption  of  any 
other  individual  as  a  son,  either  in  the  Dattaka  or  Kritrima  form  of  adoption, 
ia  illegal.'  But  the  force  of  this  note  is  very  much  weakened  by  the  fact  that 
Sir  William  Macnaghten,  who,  being  the  editor  of  the  Reports,  was  probably 
the  author  of  it,  afterwards,  and  with  a  full  recollection  of  the  case,  wrote  the 

^  Dat-Chandrika,  1, 10-12. 

*  Idem,  I,  20-28. 

*  1  Strange's  H.  L.,  85 ;  2  Strange's  H.  L.,  104  and  106  :  1  W.  Maon.  68. 

*  Ooman  DtU  y.  Kunhia  Sing  3  Beng.  Sel.  Bep.,  192  (144). 

*  Babdji  Jivaji  y.  BhagMhibdi,  6  Bom.  H.  G.  B.,  A.  G.  J.,  70 ;    Dharmddagu  y.  Bam 
Kmhna  Chimndji  I.  L.  B.  10  Bom.,  80. 

*  L  L.  B.,  3  Gale,  687  j  L.  B.,  5  I.  A.,  40  j  2  G.  L.  B.,  51. 
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passage  which  will  be  presently  cited.  The  decision  itself  was  merely  on  si 
alleged  adoption  in  the  Kiitrima  form,  which,  in  its  inception  and  consequenoes, 
is  veiy  distinguishable  from  one  in  which  the  natural  father  parts  with  his  son 
in  the  full  faith  that  he  will  be  efEectnallj  and  for  aU  purposes  received  into  hk 
new  family,  and  acquire  therein  the  rights  which  he  absolutely  loses  in  his  own. 
The  son  adopted  in  the  Kritrima  form  retains  his  rights  of  inheritance  in  his 
original  and  natural  family. 

*'  The  general  question  seems  to  have  been  considered  by   Sir  Thomas 
Strange,   Mr.    Colebrooke,   and  other  text  writers  of  eminence.  Sir  Thomas 
Strange  after  recapitulating  the  rules  which  ought  to  guide  the  discretion  id 
the  adopter,  including  the  authorities  on  which  the  plaintiff  relies,  says :  '  But 
the  result  of  all  the  authorities  upon  this  point  is,  that  the  selection  is  finally  a 
matter  of  conscience  and  discretion  with  the  adopter,  not  of  absolute  prescrip- 
tion rendering  invalid  an  adoption  of  one  not  being  precisely  him  who  upon 
spiritual  considerations  ought  to  have  been  preferred.     And  by  his  references  to 
the  cases  collected  in  the  second  volume  he  shows  that  Mr.  Colebrooke,  and, 
more  strongly,  Mr.  Ellis,  were  of  his  opinion.     Again,  Sir  William  Macnag^hteo, 
just  after  referring  to  the  case  of  Ooman  Dutt  deiAs  with  the  question  thus, 
*  It  would  appear,  however,  that  according  to  the  law  of  Bengal  and  elsewhere 
where  the  doctrino^of  the  Dattaka  Chandrika  is  chiefly  followed,  and  where 
the  doctrine  of  factum  valet  exists,  a  brother's  son  may  be  superseded  in  favour 
of  a  stranger ;  and  even  in  Benares,   and  in  the  places  where  the  Mimansa 
principally  obtains,  and  where  a  prohibitory  rule  has  in  most  instances  the 
effect  of  law,  so  as  to  invalidate  an  act  done  in  contravention  thereto,  the  adop- 
tion of  a  brother's  son  or  other  near  relative  is  not  essential,  and  the  validity 
of  an  adoption  actually  made  does  not  rest  on  the  rigid  observance  of  that  rule 
of  selection,  the  choice  of  him  to  be  adopted  being  a  matter  of  discretion.    It 
may  be  held,  then,  that  the  injunction  to  adopt  one's  own  sapinda  (a  brother's 
son  is  the  first),  and  failing  them  to  adopt  out  of  one's  own  gotra,  is  not  essen- 
tial 80  as  to  invalidate  the  adoption  in  the  event  of  a  departure  from  the  rule.' 
(Prin.  and  Prec.  of  Hindu  law,  p.  68).    It  may  be  further  observed  that  even 
Mr.  Sutherland,   in  his   Synoposis,   (see   Stoke's  Codes,  p.  656),  says :   '  But 
though  Nanda  Pandit  extends  his  principle  (i,  e.,  that  proximity  of  kindred 
ought  to  determine  the  choice  of  an  adopted  son)  with  elaborate  minuteness,  it 
cannot  be  regarded  as  a  rigid  maxim  of  law,  vitiating  the  adoption  of  a  remote 
when  a  near  kinsman,  or  of  a  stranger,  when  a  relative  may  exist.     The  right, 
however,  of  a  whole  brother's  son  to  be  adopted  in  preference  to  any  otl  it 
person,  where  no  legal  impediment  may  obtain,  seems  to  be  generally  admitt  1, 
and  may  be  regarded  as  a  received  rule  of  law.'    It  is  not  easy  to  see  uf  d 
what  grounds  the  distinction  here  taken  rests.     If  what  the  Dattaka  Mimai   a 
enjoins  is  to  be  taken  as  imperative  and  having  the  force  of  law,  the  langui    e 
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of  the  74tli  ftrticle  of  the  second  section,  which  deals  with  the  duty  of  selection 
where  there  is  no  brother's  son,  seems  to  be  hardly  less  imperative  than  that 
of  the  articles  which  affirm  the  preferential  right  of  the  brother's  son. 

"  It    was  nrged  at  the  Bar  that  the  maxim  '  quod  fieri  non  debnit  factum 
valet,'  though  adopted  by  the  Bengal  School,  is  not  recognised  by  other  schools, 
and  notably  by  that  of  Benares.     That  it  is  not  recognised  by  those  schools  in 
the  same    degree  as  in  Bengal   is  undoubtedly  true.     But  that  it  receives  no 
application  except  in  Lower  Bengal  is  a  proposition  which  is  contradicted  not 
only  by  the  passage  already  cited  from  Sir  William  Macnaghten's  work,  but  by 
decided    oases.     The   High   Court  of  Madras,   in   China   Oaundan  v.   Kumara 
Gaundem,  1  Madras,  54,  and  the  High  Court  of  Bombay,  in  a  case  reported  in 
4  Bombay,  A.  C,  191  (Bdye   Vyanhatrav  Anandraw  Nimvdlkar  v.  Javavantrdv 
bin  Mathdrrdv  Banadive,^)  acted  upon  it ;  and  that  upon  the  question  of  the  adop- 
tion of  an  only  son  of  his  natural  father,  on  which  the  High  Court  of  Calcutta 
(Ba;a  Opindur  LaXL  Boy  v.  Bar^e  Bromomoyee,  10  W.  B.,  347;  I  B.  L.  R.  221) 
has  refused  to  give  effect  to  it,   considering  that  particular  prohibition  to  be 
imperative.     Their  Lordships  felt  that  it  would  be  highly  objectionable  on  any 
but  the  strongest  grounds  t6  subject  the  natives  of  India  in  this  matter  to  a 
rule  more  stringent  than  that  enunciated  by  such  text  writers  as  Sir  William 
Macnaghten  and  Sir  Thomas  Strange.     Their  treatises  have%ng  been  treated  as 
of  high  authority  by  the  Courts  of  India,  and  to  overrule  the  propositions  in 
question  might  disturb  many  titles. 

"  Upon  a  careful  review  of  the  authorities,  their  Lordships  cannot  find  any 
which  would  constrain  them  to  invalidate  the  adoption  of  the  defendant,  even  if 
it  were  more  clearly  proved  than  it  is  that  HuUodhur  Das  could  have  adopted 
Dinobondhoo,  the  only  son  of  his  brother." 

Negative  rules  of  selection  based  upon  relationship.— Let  us  now  turn 

to  the  other  branch  of  the  restrictions  based  upon  relationship,  regarding  the 
selection  of  the  boy  to  be  adopted,  consisting  of  the  prohibitory  ones  forbidding 
the  adoption  of  certain  relations,  which  form  an  exception  to  the  foregoing 
afiirmative  rules  that  have  been  declared  by  the  Privy  Council  to  be  directory 
only  and  not  imperative. 

These  restrictions  are  not  only  not  found  in  the  most  authoritative  Smritis 
and  in  the  commentaries  anterior  to  the  Dattaka-Mimdnsa,  but  are  opposed  as 
I  shall  show  later  on,  to  institutions  recognised  by  them.  The  texts  of  the  minor 
Smritis,  bearmg  upon  this  subject  are  for  the  first  time,  noticed  by  ]N"anda  Pan- 
dita  who  has  Ifiid  down  certain  restrictions.  But  there  appears  to  be  an  insur- 
mountable difl&culty  in  understanding  whether  any  general  principle  of  exclusion 
from  the  capacity  of  being  adopted,  was  intended  to  be  laid  down  by  him,  and 
if  so,  what  that  principle  is.  Very  great  misconception  appears  to  prevail  on  the 
subject  in  consequence  of  the  marriage-theory  propounded  by  Mr.  Sutherland  the 
Q  Q 
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learned  translator  of  the  work  ;  but  not  only  no  trace  of  it  could  be  found  in  tbo 
work  itself,  it  is  inconsistent  witb  what  Nanda  Pandita  himself  says,  as  it  cannot 
cover  the  cases  excluded  by  bim.  Before  proceeding  therefore  to  discuss  tl» 
character  of  the  restrictions,  let  us  ascertain  what  are  the  rules  laid  down  by 
the  author. 

What  rules  have  been  laid  down  by  Nanda  Pandita  ?— The  passages 

of  the  Dattaka-Mimansa,  in  whicb  this  subject  is  discussed  are  found  in  two 
different  Sections  of  the  work,  namely,  in  Section  II  where  the  author  deals 
with  the  qualifications  of  the  boy  to  be  adopted,  and  also  in  Section  V  where 
he  deals  with  the  ceremonies  of  adoption,  and  incidentally  returns  to  that 
subject  while  explaining  an  expression  occurring  in  the  passage  of  law,  bearing 
upon  the  subject  of  the  Section. 

Let  us  first  see  what  Nanda  Pandita  says  in  Section  IE ;  he  cites  the  text 
of  Mann,  declaring  that  if  one  of  several  full  brothers  gets  a  son,  all  of  them 
become  fathers  of  male  issue  by  means  of  that  son, — in  support  of  the  proposi- 
tion that  a  full  brother's  son  if  available  shall  be  adopted  and  no  other.^  Then 
he  adds  that  as  it  is  established  by  Mann's  text  that  the  full  brothers  are  adop- 
ters, it  follows  that  they  cannot  be  adoptees.^  It  means  that  a  paternal  uncle 
of  the  whole  blood  cannot  be  adopted  by  his  nephew,  and  also  that  full  brothers 
cannot  adopt  one  <«Another.  He  goes  on  to  observe  that  although  the  word 
^  brothers '  in  Mann's  text  may  according  to  a  grammatical  rule  include  sisters, 
yet  from  another  word  (eha-jata)  which,  he  argues  upon  the  authovity  of  Vijna- 
nesvara,  may  be  taken  in  a  double  sense,  it  follows  that  a  brother  cannot  adopt 
a  sister's  son,  nor  a  sister  a  brother's  son.^  In  the  course  of  the  argument  he 
relies  upon  this  text, — "  In  the  three  (superior  tribes)  beginning  with  the 
Brdhmana  a  sister's  son  is  not  affiliated  somewhere  (or  anywhere,) "  and 
attributes  it  to  Yriddha- Gautama,  perhaps  by  mistake,  for  it  is  a  pari  of 
Saunaka's  text,  already  cited. 

Thus,  he  infers  from  Manu's  text  four  restrictions  : — 

1.  A  man  cannot  adopt  his  paternal  uncle  of  the  whole  blood. 

2.  A  man  cannot  adopt  his  full  brother. 

3.  A  man  cannot  adopt  his  full  sister's  son. 

4.  A  woman  cannot  adopt  her  full  brother's  son. 

Later  on,  he  cites*  the  text  of  Saunaka, — "  But  a  daughter's  son  or 
sister's  son  is  made  son  by  Sudras ;  in  the  three  (superior  tribes)  beginning  with 
the  Brahmana — a  sister's,  son  is  not  (affiliated)  somewhere  (or  anywhere),"— 
and  discusses^  at  great  length  its  true  moaning.  His  own  opinion  is  tliat  \  is 
passage  contains  an  exception  to  the  rule  laid  down  in  the  previous  passage,  t  at 

»  Dat.  Mim.  II,  29.  •  Dat.  Mim.  U,  32.85.  »  Dat.  Mim.  II,  91-J   \> 

«  Idem,  II,  30-81.  ♦  Idem,  II,  74. 
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ireqnire  the  adopter  to  choose  his  Dearest  sapinda, — and  it  means  that  the  adop- 
tion of  a  daughter's  son  and  a  sister's  son,  though  proper  for  Sndras,  is  for- 
bidden to  the  three  superior  tribes.  In  support  of  this  view  he  cites  the  text 
of  Sakala,  which  clearly  says, — "  in  default  of  the  latter,  he  should  bring  up 
as  sb  sou,  one  bom  in  a  different  gotra  except  a  daughter's  son,  a  sister's  son,  and 
tlie  son  of  the  mother's  sister."^  And  concludes'  his  argument,  thus, — "  By  the 
tejct  of  Sakala  it  is  olearlv  established  that  the  term  '  sister's  son '  in  Saunaka's 
text  is  illustrative  and  inclades  the  daughter's  son  aud  mother's  sister's  son : 
and.  this  is  reasonable,  because  incongruous  relationships  is  common  to  all  three." 

You  may  ask  the  reason  as  to  why  Nanda  Pandita  so  strenuously  contends 
by  putting  a  forced  construction  that  the  above  text  of  Saunaka  intends  to  for- 
bid the  adoption  by  the  twice-born  classes,  of  a  daughter's  and  a  sister's  son, 
iwben  there  is  the  clear  text  of  Sakala  to  that  efEect  ?  It  will  appear  when  you 
come  to  Section  V,  where  from  that  text  of  Saunaka  and  from  another  expres- 
sion used  in  a  preceding  passage  by  the  same  author,  namely,  ''  bearing  the 
reflection  of  a  son "  Nanda  Pandita  endeavours  to  squeeze  out  a  rule  for  the 
purpose  of  prohibiting  some  other  relations. 

Nanda  Pandita  in  these  passages  lays  down  that  a  man  of  the  twice-born 
clasBes  cannot  adopt  (1)  his  daughter's,  (2)  or  sister's  sod,  (3)  or  his  mother's 
sister's  son.  It  should  be  observed  that  the  four  rules  iilferred  from  Manu's 
passage  apply  to  all  classes  without  any  distinction. 

Let  us  now  proceed  to  examine  what  Nanda  Pandita  says  in  Section  Y, 
where  ho  is  supposed  to  lay  down  a  general  rule  on  the  subject.  I  have  already 
told  you  that  in  that  section  the  author  deals  with  the  ceremonies  of  adoption ;  he 
cites  Saunaka's  passages  prescribing  the  rites,*  in  which  it  is  provided  that  after 
the  ceremonies  of  gift  and  acceptance  have  been  completed  the  boy  should  be 
brought  within  the  house,  and  the  boy  is  described  by  the  adjective  S^-WWT-ilT 
or  hearing  the  reflection  (likeness  or  resemblance)  of  a  son.  All  that  this  expression 
may  suggest  to  the  reader  of  the  whole  passage  of  Saunaka  is,  that  the  boy  who 
was  not  the  real  son  of  the  adopter  has  now  become  filially  related  to  him  through 
the  rites  already  described.  But  IN'anda  Pandita  has  explained  it  in  a  peculiar 
way,  as  will  appear  from  the  following  passages^ : — 

1.  ''  Reflection  of  a  son  (means)  the  resemblance  of  a  son, — and  that 
(consists  in)  the  capability  of  being  begotten  by  (the  adopter)  himself  through 
niyoga  or  appointment  (to  raise  issue  on  another's  wife,)   and  so  forth;  as 

"  See  supra,  p.  809.  »  Dat.  Mim.  II,  108. 

*  The  original  is  Viruddha-Samhandha  f^^ -^1^311  which  does    not  mean   **  prohibited 

o    nection"  into  which  it  is  done  hj  Mr.  Sutherland. 

*  See  supray  page  308. 

'  Dat.  Mim.,  Y,  16-20 :  the  above  translation  is  somewhat  different  from  that  of  Snther- 
h    I 
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* 

(in  the  case)  of  the  sou  of  a  brother,   of  a  sapinda,   of  a  sagotra,    and  of  the 
like. 

2.  '^  ISor  is  niyoga  or  appointment  impossible  in  the  case  of  an  nnconnectcd 
(adopter)  ;  for,  the  invitation  (of  a  stranger  to  raise  issue)  may  take  place, 
because  it  is  ordained, — *  For  the  sake  of  seed,  let  any  Br&hmana  be  invited  bj 
wealth.' 

3.  "Accordingly,  a  brother,  paternal  uncle,  maternal  uncle,  daughtei^s 
son,  sister's  son,  and  the  like,  are  excluded,  by  reason  of  absence  of  the  resem- 
blance of  a  son. 

4.  "  Intending  this  very  (meaning),  it  is  declared  by  the  sage  himself  in 
the  sequel, — '  The  daughter's  son  and  the  sister's  son  are  ordained  to  be  sons  of 
Sudras '}  amongst  the  three  superior  tribes  beginning  with  the  Brabmana,  a 
sister^s  son  is  nowhere  mentioned  as  a  8(m.^^ 

5.  "  In  this  text  also  the  term  *  sister's  son'  indicates  all  thoee  not  resem- 
bling a  son ;  for,  incongrvovs  relationship^^  is  common  to  them  all.  And  ««»»- 
gruous  relationship^  consists  in  the  incapability  of  being  begotten  by  (ihe 
adopter)  himself  through  niyoga  or  the  appointment  (to  raise  issue  on  anoth^'s 
wife,)  and  so  forth. 

6.  "Just  as  incongrtums  relatiomhip  is  excepted  also  in  tbe  Grifaya- 
parisishtha  on  marMage,^  thus, — '  The  marriage  of  a  couple  in  case  of  similarity 
of  either  of  them  to  the  father  or  the  mother  of  the  other,  involves  incongnum 
relationship ;  as  for  instance,  a  wife's  sister's  daughter  and  the  paternal  uncle's 
wife's  sister.'  The  meaning  of  this  is  this : — Where  there  ia  similarity  of  the 
couple,  that  is,  of  the  bride  and  the  bridegroom,  to  the  father  or  the  mofcfaer, 
that  is  to'  say,  the  bridegroom  occupies  the  position  of  the  bride's  father,  or  the 
bride  occupies  the  position  of  the  bridegroom's  mother,  such  marriage  invoiveB 
incongruous  relationship :  the  two  examples  illustrate  the  two  cases  in  their  order. 

7.  "  Similarly,  in  the  case  under  consideration,  (i.  e.,  in  adoption)  a  son 
whose  relationship  (before  and  after  adoption)  would  be  incongruous  should  be 
avoided ;  in  other  words  such  a  son  should  be  adopted,  as  for  the  mother  of 
whom  the  adopter  may  feel  sexual  love."** 

'  This  reading  is  slightly  different,  See  sv^aj  pages  809  and  314. 

*  According  to  Nanda  Pandita's  own  constmction,  in  Sect.  II,  93. 

*  *  Prohibited  connection'  is  Sutherland's  rendering:  the  original  is  fif^^-^l^  | 

^  Grihya-Parisishta  of  Asvaldyana,  page  284,  Asiatic  Society's  Sanskrit  Edition. 

'  Eao  Saheb  Yisvanath  Mandlik  notices  a  different  reading  which  he  says  to  be  ^^e 
correct  one,  namely,  IJV-Yn^f^  ftrtt^T?  Wl^fif  iTO*C'  mvSfi  meaning,  snoh  a  son  sfe  ^ 
be  adopted,  as  on  whose  mother  niyoga  is  possible :  the  reading  adopted  by  Sutherland  is  ^ 
TfdtilW  WWfif  Wre^tJ  ^J^*  which  is  rendered  by  him  into  "  such  person  to  be  adoptee*    b 

with  the  mother  of  whom,  the  adopter  might  have  oamal  knowledge."    But  the  tn     ^' 
tion  given  above  by  me  is  more  literal. 
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Let  Jxa  now  proceed  to  consider  the  author's  meaniiig  and  intention  as  may 
be  gathered  from  these  passages. 

From  what  the  author  says  in  Sections  11  and  V,  it  is  clear  that  he  expressly 
forbids  the  adoption  of  (1)  full  brother,^  (2)  brother  (of  the  half  blood,*) 
(3)  paternal  uncle  of  the  whole  blood/  (4)  paternal  uncle  (of  the  half  blood), 
(5)  maternal  uncle,*  (6)  daughter's  son,*  (7)]  sister's  son,i*  and  (8)  mother's 
sister's  8on>  « 

A  woman  is  likewise  prohibited  to  adopt  her  full  brother's  son. 
.The  daughter's  or  sister's  son  is  not  prohibited  to  Sudras ;  but  whether  the 
others  may  be  adopted  by  Siidras  is  not  expressly  stated. 

It  should  be  observed  that  with  the  exception  of  the  daughter's,  the  sister's 
and  the  mother's  sister's  son,  the  other  relations  forbidden  by  Nanda  Pandita 
are  not  prohibited  by  any  passage  of  law.  It  seems  to  be  abhorent  to  his  feel- 
ings that  a  man  should  adopt  as  his  son  any  one  of  those  relations.  And  he 
applied  his  mind  to  deduce  some  principle  and  to  extract  some  rule  for  the 
piurpose  of  supporting  his  position  that  those  relations  should  not  be  adopted, 
at  any  rate  by  the  members  of  the  twice-born  classes.  Whether  he  intended  to 
prohibit  the  adoption  of  any  relation  other  than  those  enumerated  by  him  is 
extremely  doubtful.  The  principles  enunciated  and  the  rule  juggested  by  him 
are  so  vague  and  unintelligible  that  it  is  difficult  to  extend  them  to  any  other 
case. 

"  Incongruity  of  relationship,"  and  "  the  capability  of  being  begotten  by 
the  adopter  himself  through  an  appointment  to  raise  issue  on  another's  wife,  and 
aofcrik,*^  are  the  two  principles  with  which  the  author  wishes  both  affirmatively 
&ud  negatively  to  give  an  idea  of  his  rule.  Let  us  see  whether  we  can  under- 
stand either. 

Incongniity  of  relationsbip  with  respect  to  adoption  means,  the  inconsis- 
tency of  the  subsisting  relationship  of  the  adopter  and  the  adoptee,  with  the 
filial  relation  of  the  latter  to  the  former,  to  be  efEected  by  adoption.  According  to 
the  classificatory  system  of  dividing  relations  of  different  degrees  into  different 
ranks,  necessitated  perhaps  by  the  institution  of  joint  family,  collateral  relations 
of  the  same  degree  of  descent  from  the  common  stock,  with  the  father  are 
©cniidered  as  similar  to  the  father ;  those  of  one  degree  higher  than  the  father 
^^<5cupy  the  position  of  the  grandfather ;  those  that  are  of  the  same  degree  with 
the  man  himself  are  looked  upon  as  brothers ;  those  of  one  degree  lower,  hold 
the  position  of  a  son ;  one  lower  by  two  degrees  is  a  grandson,  and  so  forth.     It 

• 

18  Bnperflnous  for  me  to  say  to  you  that  there  are  shades  of  difference  in  the  feel- 
ings  which  a  Hindu  entertains  for  his  relations  of  difEerent  grades,  and  he  is  to 

*  Dat.  Mfm.  2,  31.  8  Dat.  Mim.  II,  91 :  V,  17. 

*  Wem.  5, 17.  ■•  Idem.  II,  107-108. 
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conduct  himself  in  difFcrent  ways  in  the  presence  of  his  relations  of  cliff ereni  I 
ranks.  Now,  it  should  be  observed  that  if  a  boy  who,  agreeably  to  the  above 
system,  already  holds  the  position  of  a  son,  such  as  a  brother's  or  first  consin'a  ! 
son,  be  adopted,  there  would  be  no  incongruity  between  the  past  and  the  altered  ' 
relationship.  But  the  same  cannot  be  said  if  you  adopt  your  paternal  nncle  or 
brother,  because  the  feelings  with  which  you  used  to  look  upon  them  are  incon- 
sistent with  the  feelings  entertained  by  a  father  towards  his  son.  In  such  cases 
there  is  incongruity  of  relationship.  You  may  undoubtedly  say  that  the  rela- 
tion between  an  elder  and  a  younger  brother,  according  to  some  passages  of  Hinds 
law,  resembles  that  between  a  father  and  son,  and  ask  why  should  there  be  ao 
objection  on  the  above  ground  to  the  adoption  by  an  elder  of  a  younger  brother  ? 
That,  no  doubt,  is  in  accordance  with  the  ancient  usage,  but  people  in  modem 
times  do  not  feel  that  sort  of  respect  towards  their  elder  brothers  ;^  the  idea  of 
equality  is  conformable  to  modem  notions  with  respect  to  the  relation  between 
brothers.  But  I  may  tell  you  in  this  connection  that  the  ancient  ideas  have  not 
entirely  ceased  to  exist ;  for,  in  Cashmere  a  principality  governed  by  Hindu  kings, 
the  general  usage  amongst  the  people  is  to  adopt  their  younger  brothers,* 

From  the  foregoing  considerations,  it  follows  that  as  regards  agnatic  rela- 
tions, the  principle  of  incongruity  of  relationship  would  exclude  all  those  that  do 
not  occupy  the  position  of  sons ;  in  other  words  those  only  who  are  one  degree 
lower  than  the  adopter  may  be  taken  in  adoption.  According  to  this  principle, 
neither  a  paternal  uncle  nor  a  grand-nephew  would  be  a  fit  person  for  adoption. 

Let  us  now  examine  this  principle  with  respect  to  female  relations  who  also, 
according  to  the  classificatory  system  and  for  the  same  reasons,  are  divided  into 
those  occupying  the  position  of  the  mother,  or  of  the  sister,  or  of  the  daucrhter. 
And  this  division  not  only  applies  to  consanguineal  female  relations  but  also  to 
the  wives  of  agnatic  sapinda  relations.  The  latter  again  may  be  considered 
consanguineal  relations,  for  according  to  all  the  schools  of  Hindu  law,  a  married 
woman  becomes  from  the  moment  of  her  marriage,  a  consanguineal  sapinda 
relation  of  her  husband  and  of  his  sapinda  relations.^  The  joint  family  system 
also  requires  that  the  wives  and  daughters  of  the  members  of  such  a  family 
should  be  regarded  according  to  their  rank,  with  such  feelings  as  one  entertains 
towards  his  mother,  sister  or  daughter.  This  is  expressed  in  the  following 
passage  of  Yrihaspati, — "  The  mother's  sister,  the  maternal  uncle's  wife,  the 
paternal  uncle's  wife,  the  father's  sister,  the  mother-in-law  and  the  wife  of  an 

»  Dfiyabhiga,  III,  27. 

*  1  am  BO  informed  by  Babn  Nilambara  Mnkhop&dhyfya,  who  was  for  some  yeaib  le 
Chief  Jndge  of  that  state. 

•  LalluhhoLi  Bapuhhai  v.  Marikuvarhaif  I.  L.  B.,  2  Bom.,  888 ;  S.  0.  before  Privy  Com}'  1, 
Lallubhai  Bapubhai  v.  Cassihai,  I.  L.  E.,  6  Bom.,  110;  7  0  L.  R.,  446;  L.  R.,  7  I.  A.,  2  1; 
Dayabhdga,  IV,  2,  14 ;  XI,  1,  2. 
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elder  brother  are  pronounced  similar  to  mothers."^  Now  if  the  boy  intended  to 
he  adopted  is  the  son  of  a  near  female  relation  with  whom  the  adopter  often 
comes  in  contact,  and  whom  he  is  to  regard  as  mother  or  sister  or  daughter, 
the  adoption  would  involve  incongruity  of  relationship,  for  notwithstanding 
the  legal  severance  of  connection,  the  mother  of  the  boy  will  not  cease  to 
look  upon  the  boy  as  her  son  ;  and  this  will  be  inconsistent  with  the  relation- 
ship subsisting  between  the  woman  and  the  adopter.  ^  The  adoption  of  a 
brother's  son  might  be  objected  to  upon  this  ground,,  but  it  should  be  observed 
that  he  and  others  holding  the  same  rank  are  looked  upon  as  sons  even  without 
adoption.  Considering  the  relations  expressly  prohibited,  this  seems  to  be  the 
reason  which  induced  Nanda  Fandita  to  ferret  out  some  rule  to  cover  those 
cases. 

The  incongruity  of  relationship  in  adoptions  is  compared  by  the  author 
with  incongruous  relationship  in  marriages,  which  supports  the  above  view  of 
the  principle.  But  be  it  specially  noticed  that  no  marriage  is  invalid  on  the 
ground  of  the  relationship  being  incongruous.  In  addition  to  the  two  cases 
mentioned  in  the  Grihya-Parisishta  of  Asvalayana  there  are  other  passages 
prohibiting,  on  the  selfsame  ground,  the  marriage  by  a  man  of  his  stepmother's 
sister,  her  brother's  daughter  and  his  children's  daughter  as  well  as  the  precep- 
tor's daughter ;  but,  however  improper  such  marriages  may  oe,  they  are  never- 
theless valid  ;^  sapinda  and  sagotra  females  only  are  legally  prohibited.  Such 
laarriages  are  generally  contracted  by  high-caste  Br4hmanas  of  Bengal,  who  are 
compelled  by  the  restrictions  imposed  by  Kulinism,  to  choose  their  wives  from 
a  certain  limited  number  of  families.  This  should  be  borne  in  mind  for  the  pur- 
pose of  considering  the  character  of  Nanda  Pandita's  rule  whatever  it  may 
be. 

The  conclusion  at  which  we  arrive  from  a  consideration  of  this  principle  is, 
that  a  man  may  adopt  the  son  of  a  male  relation  who  is  in  the  same  degree  of 
descent  from  the  common  ancestor,  and  no  other  relation.  But  it  should  be 
observed  that  the  principle  does  actually  apply  to  the  nearest  relations,  though 
it  may  theoretically  extend  to  all;  there  must  be  some  reasonable  limit  to  its 
operation.  This  principle,  however,  is  but  the  counterpart  of  the  other,  and  let 
us  see  whether  anything  definite  can  be  gathered  from  it. 

Gapability  of  being  begotten  by  the  adopter  himself  through  Niyoga, 

and  so  forth. — Equally  vague  is  the  other  criterion  for  determining  eligibility 
foi  adoption,  namely,  "  the  capability  of  being  begotten  by  the  adopter  himself 
th]  >ugh  niyoga,  and  so  forth"  The  first  question  that  suggests  itself  on  reading 
thi   passage  is,  whether  the  word  ddi  ^f\f^  or  "  and  so  forth  "  does  indicate  any- 

D&yabh&ga,  4,  3,  31. 

See  Eaghanandana's  Udy&hatattya,  (Serampore  Edition)  Vol.  II,  page  66^ 
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thing  or  is  an  expression  which  is  often  found  in  argumentative  writing  or  speech. 
but  which  conveys  no  definite  meaning  at  all  ? 

Pundit  Bharatchandra  Siromani  the  Sanskrit  commentator  of  the  Dattaka- 
Mimansa,  explains  the  expression  (dcU)  and  so  forth  to  indicate  "  the  reoefipi 
of  wealth  "  as  remumeration  for  the  service.  It  should  be  observed  that  ATryo^ 
means  direction  or  order  given  by  one  person  to  anolJher  under  his  authority. 
According  to  ancient  usage  a  woman  might  be  directed  or  ordered  by  her  hxLsband 
or  any  other  protector  to  raise  issue  by  intercourse  with  another  man«  Ordi- 
narily a  member  of  the  husband's  family,  who  was  also  under  the  autbority  of 
the  elder  of  the  family,  was  d/irected  or  ordered  to  procreate  issue  on  the  aatho- 
rized  w^oman ;  on  failure  of  him  a  stranger  was  invited  by  the  offer  of  wealth 
to  raise  issue.  Although  the  usage  itself  is  called  Niyoga  in  consequence  of  the 
necessity  of  direction  to  the  woman  in  all  cases,  yet  as  regards  the  man  he  may 
be  a  party  to  it  either  by  reason  of  the  direction  (=  Niyoga^  or  "  appointment  to 
raise  issue  ")  or  through  the  receipt  of  remuneration.^ 

Nothing  can  be  more  obscure,  vague  and  unsatisfactory  than  Nanda  Pandi- 
ta's  treatment  of  this  subject ;  he  requires  us  to  ascertain  the  relations  prohibi- 
ted for  adoption  by  considering  whether  the  adopter  could,  according"  to  an 
ancient  practice  which  he  himself  maintains  had  long  since  ceased  to  exist,  be 
appointed  to  raise  issue  on  the  mother  of  the  boy  intended  for  adoption.  Aa  if 
everything  connected  with  that  institution  which  is  condemned  even  by  Mann 
and  other  sages,  were  clearly  set  forth  in  the  Codes  or  the  commentaiies,  bo  ihsi 
a  reference  to  them  might  at  once  show  who  could  or  could  not  be  so  appointed. 
On  the  contrary,  neither  the  Codes  nor  the  commentaries  furnish  any  informa- 
tion whatever  on  the  point.  What  we  find  in  them  will  appear  from  the  follow- 
ing passages : — 

Manu : — "  On  the  failure  of  issue  (by  the  husband,)  the  desired  offspring 
may  be  procreated  either  by  her  (Devara)  hrother-in-lato  or  any  other  eapinda  on 
a  woman  duly  authorized  (Niyuktd  =  ordered  or  directed)."* 

Yiajnavalkya : — "  The  son  of  the  wife  is  one  begotten  on  a  wife  by  a  Sagotra 
or  any  other J"^  In  another  passage^  he  declares  : — "  The  (Devara)  hrother-ift-Iaw 
or  a  sapinda  or  a  sagotra  being  directed  by  the  Gruru  (such  as  the  father-in-law*), 
and  being  sprinkled  with  clarified  butter,  should  approach  the  sonless  woman 
after  each  catamenia  for  the  purpose  of  procreating  a  son ;  should  approach 
until  conception,  otherwise  he  would  be  degraded :  a  son  begotten  in  this  mode 
becomes  the  husband's  wife's  son." 

These  instances  are  sufiicient  to  show  how  the  subject  has  been  dealt  ii    h 

»  Dattaka-MimfoiBi,  V,  16.  *  Yajnavalkya,  I,  68-69, 

*  Manu,  IX,  59.  *  Mitakshari,  on  the  above  texts. 

»  Yijnavalkya,  II,  128. 
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hj  the  sages.  THe  commentators  also  do  not  throw  any  additional  light.  ^  The 
above  passages  lay  down  that  any  person  who  is  willing  may  be  appointed,  at 
any  rate,  no  restriction  of  any  kind  is  specified  in  any  work  on  law. 

That  being  so,  one  who  attempts  to  estplain  the  text  of  Nanda  Fandita  mnst 
find  oat  some  meaning  by  guess.  Accordingly  Fandita  Bharatchandra  Siromani, 
his  commentator,  says  that  since  in  the  texts  of  Mann  and  Yajnavalkya  the 
brother-in-law  is  separately  mentioned  as  the  man  to  be  appointed  to  raise  issue, 
though  he  is  included  under  the  terms  sapinda  or  sagotra;  therefore  it  is  inten- 
ded by  the  sages  that  a  sapinda  or  a  sagotra  who  occupies  the  same  rank  as  the 
brother-in-law,  in  other  words,  who  is  of  the  same  degree  with  the  husband, 
may  only  lie  appointed,  and  no  other.  Hence  the  adopter  must  stand  in  the 
relation  of  a  brother-in-law  to  the  adoptee's  mother,  when  they  are  related  to 
each  other,  in  order  that  the  adoption  may  be  in  accordancer  with  Nanda  Fandi- 
ta's  rule.  According  to  this  yiew,  in  addition  to  the  relations  enumerated,  all 
cousins  of  the  same  degree  with  the  adopter,  and  the  grand-nephew  should  be 
excluded. 

The  passages  of  Mann  and  Yajnavalkya,  however,  do  not  appear  to  justify 
the  above  interpretation ;  and  they  have  not  been  construed  in  that  way  by 
other  commentators  who  appear  to  understand  them  to  lay  down  that  any 
sapinda  or  sagotra  without  any  distinction  may  be  appointed  to  raise  issue. 

But  it  seems  that  what  Nanda  Fandita  really  intended  to  lay  down  can  be 
understood,  if  we  direct  our  attention  to  that  part  of  the  Hindu  Codes,  which 
deals  with  heinous  sins  and  crimes,  and  the  mode  of  their  expiation  and  punish- 
ment. We  find  it  laid  down  there,  that  cohabitation  with  another  person's  wife 
is  sinful,*  that  with  a  female  of  the  same  gotra  with  the  man  himself  is  a  hei- 
nous sin,  and  that  with  certain  specified  female  relations  is  an  uncxpiable  sin  of 
the  worst  type.^  At  the  same  time  a  man  is  permitted  by  the  foregoing  passages 
to  procreate  a  son  on  a  woman  who  is  a  sapinda  or  a  sagotra  to  him.  There  is 
thus  a  conflict  of  law,  and  the  only  satisfactory  way  of  reconciling  it  is,  that 
tX)habitation  with  the  female  relations  specifically  named  must  be  taken  to  be 
absolutely  prohibited.  The  following  passages  of  Yajnavalkya,^  will  enable 
you  to  appreciate  the  argument : — 

"  Sexual  intercourse  with  a  friend's  wives,  maidens,  uterine  sisters,  low  caste 
females,  females  of  the  samie  gotra,  and  daughters-in-law,  is  ordained  to  be  equal 
to  violating  the  bed  of  one's  own  father  or  other  ancestor.  He  who  cohabits 
with  his  father's  sister,  mother^s  sister,  maternal  uncle^s  wife,  daughter-in-law,  stejh 
*no^^,  sister,  the  daughter  of  his  vedik  teacher,  the  wife  of  his  vedik  teacher,  or 

'  See  Hitakflhari,  1,  10;  1,  11, 1  and  6:  Yiramitrodaya,  pp.  104-111. 

*  Mann,  XI,  60 ;  Yajnayalkya,  III,  235. 

*  Tajnayalkya,  III,  231-233 ;  see  also  Mann  XI,  55  and  59  ;  III,  131-138. 
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his  own  daughter  is  (deemed)  violator  of  the  bed  of  his  father.  He  shall  b 
beheaded  after  emasculation,  even  when  the  woman  was  impelled  by  inclina- 
tion." 

It  should  be  observed  that  although  "females  of  the  same  gotra"  m 
generally  prohibited,  yet  the  daughter,  the  sister,  the  father's  sister,  the 
daughter-in-law  and  the  step-mother,  who  are  sagotra  either  by  birth  or  marriage, 
are  separately  specified.  It  would  be  altogether  unnecessary  to  specify  them 
when  they  are  included  under  the  general  term  "  females  of  the  same  gctra,'' 
except  for  the  purpose  of  indicating  that  the  offence  is  the  greatest  in  die  ca» 
of  the  enumerated  females. 

So  Yishnu  says^ : — "  Sexual  intercourse  with  the  mother,  the  daughter  and 
the  daughter-in-law  is  ati-pdtaka  or  worse  than  the  most  heinous  sin.*  Sexual 
intercourse  with  the  Guru's  wife  is  mahdpdtaka  or  the  most  heinous  siiL^ 
Sexual  intercourse  with  the  wife  of  the  paternal  uncle,  the  maternal  grand* 
father,  the  maternal  uncle,  the  father-in-law  and  the  king ;  as  also  with  the 
father's  sister,  the  mother's  sister,  and  one's  own  sister,  is  equal  to  violating  the 
bed  of  the  Guru." 

It  follows  therefore  that  a  man  could  not  be  appointed  or  rather  accept  ai 
appointment  to  raise  issue  on  these  enumerated  female  relations  of  his,  whei 
intercourse  with  ftiem  is  pronounced  to  be  a  most  heinous  sin  and  crime,  punish- 
able by  emasculation  and  death.  This  illustrates  the  meaning  of  ITanda  Pan- 
dita's  rule,  covers  all  the  cases  excluded  by  him,  and  includes  a  few  more  in  the 
same  category.  Otherwise  you  cannot  explain  the  common  principle,  upon  which 
a  half  brother  and  a  paternal  or  maternal  uncle  of  the  half  blood  are  eielnded 
by  Nanda  Pandita. 

Relations  prohibited  for  adoption  according  to  the  true  constmctiiXB 

of  Nanda  Pandita'S  rule. — The  female  relations  that  are  absolutely  prohibi- 
ted to  a  man  for  sexual  intercourse  according  to  Hindu  law  as  shown  above, 
are : — The  wife  of  the  paternal  or  the  maternal  grandfather,  the  father's  wife, 
the  father's  sister,  the  mother's  sister,  the  paternal  uncle's  wife,  the  maternal 
uncle's  wife,  the  mother-in-law,  the  sister  and  the  daughter.  It  is  not  necessaiy 
to  take  into  consideration  one  or  two  others  for  the  present  purpose.  A  man  coald 
be  appointed  to  raise  issue  on  all  other  female  relations,  by  reason  of  the 
absence  of  any  specific  prohibition. 

Therefore  the  relations  prohibited  for  adoption  by  a  man  are :  the  patem* 
uncle,  the  maternal  uncle,  the  brother,  the  four  first  cousins  on  paternal  and 
maternal  side,  the  brother-in-law,  the  sister's  son  and  the  daughter's  son. 

Taking  the  above  prohibition  conversely,  a  woman  cannot  adopt  the  fo  ow- 
ing persons : — ^her  brother,  brother's  son,  brother's  son's  son,  daughter's  or    ep- 

»  Vishnu,  XXXIV,  1.  «  Vishnu,  XXXV,  1.  •  Vishnu,  XXXVI,      • 
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dcrngbter's  or  son-in-law's  son,  daughter's  or  step-daughter's  son's  son,  husband's 
brother's  or  sister's  son's  son,  and  her  own  sister's  son's  son.  The  husband's 
son's  son  and  grandson  would  also  be  prohibited,  but  it  is  not  necessary  to 
ixiclude  them,  for  their  existence  is  a  bar  to  an  adoption  by  her. 

Sutherland's  marriage-theory. — Mr.  Sutherland  explains  the  expression 
**  and  80  forth**  in  the  passage, — "the  capability  to  be  begotten  by  the  adopter 
liimself,  through  an  appointment  to  raise  issue  on  another's  wife,  and  so  forth" 
tliiis, — "  By  such  an  appointment,  or  marriage,  and  the  UJce."^  The  first  idea 
that  suggests  itself  on  perusal  of  this  explanation  is,  what  does  the  learned 
translator  mean  by  the  words  "  and  the  like  "  /  It  must  be  conceded  that  those 
irords  mean  nothing ;  if  that  be  so,  then  the  words  "  and  so  forth  "  in  the  text 
may  as  well  be  taken,  as  I  have  already  told  you,  to  be  a  meaningless  expression. 
It  should  be  observed  that  the  explanation  given  by  Mr.  Sutherland  does  not 
purport  to  be  supported  by  any  authority. 

In  his  Synopsis,  Head  Second,  Mr.  Sutherland  expresses  his  conclusion  in 
these  words : — "  The  first  and  fundamental  principle  is,  that  the  person  pro- 
posed to  be  adopted,  be  one,  who,  by  a  legal  marriage  with  his  mother,  might 
have  been  the  legitimate  son  of  the  adopter.  By  the  operation  of  this  rule,  a 
sister's  son,  and  offspring  of  other  female,  whom  the  adopter  could  not  have 
espoused,  and  one  of  a  different  class,  are  excluded  from^  adoption.  In  the 
present  age,  marriage  with  one,  unequal  in  class,  is  prohibited." 

The  writer  appears  to  lay  down  a  comprehensive  rule  of  his  own  including 
all  the  cases  ;  for,  the  exclusion  of  one  of  a  different  class  is  not  put  by  Nanda 
Pandita  upon  the  same  ground  by  which  the  specified  relatives  are  excluded  ;* 
nor  is  an  adoption  of  one  belonging  to  a  different  class  invalid,^  though  he  is  not 
entitled  to  all  the  rights  of  a  son  whose  adoption  is  fully  approved.  The  capabi- 
lity of  being  produced  by  the  adopter  himself  by  an  appointment,  which  is  the 
principle  of  exclusion  is  entirely  lost  sight  of,  in  the  Synopsis.  Mr.  Sutherland 
appears  to  have  thought  that  appointment  to  raise  issue,  and  marriage  are  co- 
extensive in  operating  exclusion.  But  that  view  is  obviously  wrong,  as  I  shall 
presently  show. 

This  marriage-theory  is  not  supported  by  any  authority  except  that  of 
Mr.  Sutherland  himself  who  seems  to  have  been  led  into  it  by  the  analogy  of  a 
similar  rule  of  Boman  law,^  and  it  cannot  be  accepted  as  correct  for  the  following 
reasons : — 

1.  It  is  most  unreasonable  to  suppose  that  although  IN'anda  Pandita  ex- 
pressly refers  to  the  ancient  usage  of  appointment  to  raise  issue  on  another 
man's  wife,  which  had  become  obsolete  and  illegal  long  before  his  time,  for  the 

*  Dat.  Mim.  V,  16,  and  note.  *  Dat.  Mim.  II,  74-88.  »  Dat.  Mim.  III. 

4  Ghinntk  Nagayya.y.  Pedda  Nagayya,  I.  L.  B.  1  Mad.,  65. 
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purpose  of  lajdng  down  the  rule  of  exclusion,  yet  his  rule  is  neither  more  nor 
less  than  the  one  deducible  from  a  consideration  of  the  prohibited  degrees  for 
marriage.  You  cannot  imagine  that  Nanda  Pandita's  rule  could  as  well  1» 
explained  by  the  existing  institution  of  marriage,  as  by  the  obsolete  and  obscure 
usage  of  the  ancient  times,  by  which  he  seeks  to  explain  it,  without  attribating 
to  him  wrong-headedness  and  perversity  of  intellect. 

2.  The  marriage-theory  does  not  cover  all  the  cases  expressly  excluded  hf 
Nanda  Pandita.  For  he  forbids  the  adoption  of  a  brother,  a  paternal  nnek 
and  a  maternal  uncle  who  may  be  either  of  the  whole  or  half  blood  :  now,  it 
may  very  well  be,  that  there  could  be  a  legal  marriage  of  a  man  with  his  stejK- 
mother  and  his  paternal  or  maternal  step-grandmother,  if  they  were  unmaniei  I 
Hence  the  rule  propounded  by  Mr.  Sutherland  is  not  comprehensive  so  as  to  ' 
exclude  them;  it  cannot  therefore  be  legitimately  taken  to  be  what  Naod*  j 
Pandita  intended  to  lay  down. 

3.  This  shows  that  marriage,  and  appointment  to  raise  issue  on  anotb^r 
man's  wife  are  not  co-extensive  as  regards  the  prohibited  relations.     But  accord- 
ing to  Sutherland's  own  explanation  in  his  note,  Nanda  Pundita  must  be  taken 
to  intend  "  capability  to  have  sprung  from  the  adopter  himself  by  an  appoiBt- 
ment  to  raise  issue,  or  hy  marriage"     The   first  question  that  arises  for  con- 
sideration is,   whether  Niyoga  and  marriage  are  to  be  taken  distributively  or 
collectively  in  order  to  ascertain  the  persons  to  be  avoided  in  adoption,  in  otiwr 
words,  are  those  relairions  only  to  be  eschewed  who  are  excluded  by  the  one  » 
well  as  by  the  other  of  the  two  tests,  or  also  those  that  are  excluded  by  either? 
The  next  question  that  suggests  itself  is,  whether  the  modem  or  the  ancient  roIeB 
of  marriage  are  to  be  taken  into  consideration  along  with  the  rules  of  the  ancient 
usage  of   Niyoya  which  is  forbidden  in  this  Kali  age  ?     Marriage-rules  ior  the 
present  age  are  different  in  some  respects  from  those  prevalent  in  past  ages,  for 
instance  widow-marriage  though  permitted  in  ancient  times,  is  prohibited  in  the 
present  age,  but  has  again  been  legalized  by  the  Legislature.     The  rules  appli- 
cable to  widow-marriage  should  rather  be   taken  into   consideration,  in  this 
connection,  than  those  regarding  the  marriage  of  maidens,  for  the  boy's  mothtf 
being  a  married  woman  at  the  time   when  he  was  begotten,  it  accords  better 
with  the  reason  of  the  prohibition  to  consider  whether  the  adopter  could  many 
her  if  she  were  a  widow  at  that  time,  than  if  she  were  unmarried ;  seeing  that 
appointment  to  raise  issue  on  her  must  relate  to  her  married  state.     There  ie  t^ 
another  question  to  be  solved,  namely,  what  rules  are  to  be  followed,  if  those  re- 
lating to  marriage  be  contradictory  to  those  respecting  appointment ;  in  o  ler 
words,  if  the  capability  of  having  sprung  from  the  adopter  himself  is  posJ  '»** 
ander  the  former,  and  otherwise  under  the  latter,  or  vice  versa  ?  Now,  in  cons/  ^ 
ing  these  vexed  questions  that  arise  if  the  marriage-theory  be  accepted,  you  ^    1" 
bear  in  mind  the  following  indisputable  rules :  first,  a  man  cannot  marry  a  <^    ®^ 


Sutherland's  marriage- theobt  not  correct.  325 

'velio  is  sapinda  or  sagotra  to  him ;  second,   a  woman  by  marriage  becomes  a 
nxember  of  the  gotra  to  wHcIi  her  hnsband  belongs,  and  acquires  consangaineal 
seM-fyinda  relationship  to  her  husband  and  his  sapindas  ;  third,  after  marriage  she 
ceases  to  be  a  member  of  her  father's  gotra^  though  she  retains  the  sapinda 
irelationship ;  and,  fonrth,  a  sapinda  or  a  sagotra  male  relation  of  a  married 
'Woman  may  be  appointed  to  raise  issue  on  her.     With  respect  to  the  last,  it 
sKould  be  observed  that  the  texts  say,    "  a  brother-in-law  (devara)  a  sapinda  or 
&    sagotra  male  may  be  appointed  "  ;  in  the  English  versions  of  those  texts,  the 
expression  "  the  husband's  brother  "  is  used  for  the  word  Devara ;  the  translation 
is    perfectly  correct,  but  the  construction  of  the  whole  sentence  becomes  difFer^ 
ezii^  for  the  words  sapinda  and  sagotra  are  construed  with  the  word  "husband's,'*' 
"vrliereas  in  the  original  they  are  to  be  taken  relatively  to  the  woman :  the- 
sapindas  and  the  sagotras  of  the  husband  do,  no  doubt,  bear  the  same  relation 
to   her,  but  in  addition  to  them  she  has  her  parental  sapinda^,  who  may  also  be 
included  under  the  term  sapinda  as  used  in  those  texts.     Let  us  proceed  to  see 
tlie  difficulties  that  arise  from  the  introduction  of  the  marriage-theory.    A  man 
-who  is  related  as  sapinda  or  sagotra  to  a  woman  may  be  appointed  to  raise 
issne  on  that  woman,  but  he  may  not  marry  her  if  she  were  unmarried ;  her 
Bon  may  be  adopted  according  to  Nanda  Pandita,  but  not  according  to  Suther- 
land.    It  should  further  be  noticed  in  this  connection  that  a  parental  male 
sapinda  of  a  woman  cannot  marry  her,  but  he  may  be  appointed  to  raise  issue 
on  her,  because  the   term  sapinda  is  used  in  the  texts  relating  to  the  Niyoga 
without  any  qualification.     A  person  who  is  not  a  sapinda  to  a  woman  cannot 
marry  her  if  she  belongs  to  the  same  gotra  with  himself,  but  if  after  marriage 
with  a  man  of  another  gotra  she  becomes  a  widow,  then  she  may  be  espoused 
by  that  person,  for  she  does  no  longer  belong  to  his  own  gotra :  her  son  may  or 
may  not  he  adopted  according  as  you  consider  whether  she  may  be  taken  in 
marriage  as  widow  or  as  maiden.     In  illustration  of  this,  take  the  instance  of 
an  adopted  son's  marriage :  a  person  adopted  by  a  man  of  a  difEerent  gotra^ 
retains  his  consanguineal  sapinda  relationship  in  his  natural  family,  but  ceases 
to  be  a  member  of  his  natural  father's  gotra;  he  can  espouse  a  girl  of  his  natural 
father's  gotra,  if  she  be  beyond  the  degrees  of  sapinda  relationship,  whom  he 
could  not  have  married  had  he  not  passed  out  of  the  gotra  by  adoption. 

4.  Nanda  Pandita  compares  the  incongruity  of  relationship  in  adoption 
with  incongruous  relationship  in  marriage.  But  you  never  compare  one  thing 
with  another  if  both  things  are  identical.  Mr.  Sutherland  would  make  adoption 
of  a  child  and  marriage  of  his  mother  identical  for  that  purpose. 

6.  Nanda  Pandita  does  not  at  all  refer  to  the  prohibited  degrees  for  mar- 
riage, but  only  to  incongruity  of  relationship.  And  it  is  a  proposition  which 
ought  to  be  accepted  on  its  mere  statement  that  the  principles  upon  which 
prohibited  degrees  for  marriage  are  based  are  not  at  all  applicable  to  adoptions. 
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Besides,  leaving  aside  the  mistranslation  by  Sutherland  agreeably  to  his 
own  erroneous  view,  Nanda  Pandita  concludes  the  subject  by  saying  ac- 
cording to  Sutherland's  version, — "in  other  words,  such  person  is  to  be 
adopted,  as  with  the  mother  of  whom,  the  adopter  might  have  camsJ  know- 
ledge." Now  the  question  arises  as  to  how  is  it  to  be  determined  whether  the 
adopter  might  have  carnal  knowledge  with  the  adoptee's  mother  ?  If  his  incli- 
nation be  adopted  as  the  test,  you  cannot  have  any  definite  rule.  The  prohi- 
bited degrees  for  marriage  again,  do  not  prohibit  cohabitation,  but  simply 
declare  that  a  marriage  within  them  does  not  create  the  relation  of  husbaDd 
and  wife.  Hence  the  marriage-theory  does  not  furnish  us  with  any  criterioD  to 
determine  as  to,  with  what  females  a  man  may  have  carnal  knowledge.  You 
have,  therefore,  no  other  alternative  than  to  see,  with  whom  is  sexual  intercourse 
prohibited  by  Hindu  law.  And  that  subject  is  dealt  with  in  the  part  dealing 
with  expiation,  to  which  I  have  already  drawn  your  attention,^  and  which 
shows  that  the  sagotra  females  are  generally  prohibited,  and  that  a  few  sa^tra 
females  and  a  few  sapinda  females  belonging  to  a  different  gotra  are  only  speci- 
ally prohibited ;  but  all  sapinda  females  belonging  to  a  different  gotra  are  not 
prohibited  for  intercourse,  though  they  are  prohibited  for  marriage.  Henoa 
also  the  marriage-theory  falls  to  the  ground. 

6.  The  half  brother  or  the  paternal  first  cousin  or  similar  relations  of  a 
Hindu  may  marry  his  mother's  sister  or  maternal  uncle's  or  aunt's  daughter,  or 
any  other  female  sapinda  on  his  mother's  side,  however  disapproved  some  of 
these  marriages  may  be.  Now,  a  boy  who  is  the  issue  of  such  marriage,  may 
as  a  sagotra  sapinda^  be  most  eligible  for  adoption  according  to  Nanda  Pandita's 
own  opinion,  but  not  according  to  Sutherland's  view ;  hence  the  marriage-theory 
would  make  the  author  inconsistent  with  himself. 

Marriage-theory  not  supported  by  any  Sanskrit  writer  on  adoption.— 

There  are  many  Sanskrit  writers  on  adoption,  but  none  of  them  allude  to  mar- 
riage in  this  connection ;  some  of  them  refer  to  Nanda  Pandita's  Dattaka-Mimansa 
on  this  very  subject,  but  they  do  not  understand  him  to  lay  down  a  rule  of  that 
kind.     I  shall  give  you  the  substance  of  what  they  say. 

deferring  to  the  text  of  Saunaka,  relating  to  the  daughter's  and  the  sister's 
son,  the  Dattaka-Chandrika  says  that  it  prohibits  the  adoption  of  a  daughter's 
or  a  sister's  son  by  a  person  other  than  a  Sudra  ;*  and  explains  the  expression 
"  the  reflection  of  a  son  "  in  Saunaka's  text,  to  mean  the  resemblance  of  a  son," 
or  "  the  capability  to  have  been  begotten  by  the  adopter  through  Niyoga,  and 
so  forth."*  The  author  does,  in  fact,  briefly  express  what  is  stated  in  1  e 
Pattaka-Mimdns^." 

The  Dattaka-iN'imaya  of  Srinatha  Acharya  takes  Saunaka's  text  to  fori   i 

'  Vide  Supra,  p.  821.  S  Dattaka-Chandrik^,  1, 17.  *  Idom,  2,  8. 
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the  adoption  of  the  sister's  son  only ;  hut  he  cites  that  text  as  one  of  N&rada  :^ 
this  vieiv  is  noticed  hy  Nanda  Pandita.* 

The  Dattaka-Darpana  says  that  a  hrother  and  a  paternal  nncle  are  to  he 
excepted,  as  they  are  nnfit  for  heing  looked  upon  as  sons ;  so  also  the  maternal 
uncle,  the  sister's  son  and  the  daughter's  son  are  to  he  excluded  hy  reason  of 
the  objection  of  incongruity  of  relationship  against  their  adoption.^ 

The  Dattaka-Kaumudi  cites  the  opinion  of  Ananta  Bhatta  to  the  effect  that 
B  hrother  and  a  paternal  or  maternal  uncle  are  to  he  excepted,  since  they  are 
unfit  to  be  regarded  as  sons,  hy  reason  of  incongruity  of  relationship.  The 
author  adds  that  the  sister's  and  the  daughter's  son  are  also  to  he  avoided.  He 
goes  on  discussing  the  suhject  in  the  course  of  which  he  refers  to  the  Dattaka- 
Mimansa  and  gives  his  summary  in  these  words, — "A  brother's  son  should  not 
he  adopted  hy  a  full  sister ;  the  daughter's  son,  sister's  son,  paternal  uncle,  and 
mother's  sister's  son  are  not  to  he  affiliated ;  hut  even  a  daughter's  or  sister's  son 
may  be  adopted  hy  a  Sudra ;  regard  heing  had  to  similar  incongruity  of  rela-- 
tionship,  others  also  are  not  to  he  adopted.  * 

The  Dattaka-Didhiti  reads  the  text  of  Saunaka  in  a  slightly  different  way, 
and  observes  that  a  daughter's  son  and  a  sister's  son  should  he  adopted  hy 
Sudras.^  It  does  not  say  anything  about  their  afl&liation  hy  the  regenerate 
tribes.  • 

The  Dattaka-Manjari  says, — "Amongst  Brahmanas  the  daughter's  and 
the  sister's  son  are  excepted,  since  they  are  unfit  for  being  looked  upon  as  sons ; 
and  for  the  same  reason  the  paternal  uncle  and  the  like  are  excluded."^ 

Nilakantha  in  his  Yyavahdra-Maytikha,^  interprets  Saunaka's  text  to  mean 
that  Sudras  must  adopt  only  their  daughter's  or  sister's  son ;  he  does  not  ^cite 
the  line  relating  to  the  adoption  of  the  sister's  son  by  the  twice-born  classes, 
although  he  quotes  all  the  texts  of  Saunaka,  dealing  with  adoption.  The  view 
which  he  takes  of  Saunaka's  text  is  noticed  by  Nanda  Pandita  but  is  rejected 
by  him.8 

The  Conclnsioil  to  which  any  reader  on  carefully  perusing  these  works 
on  adoption,  as  well  as  what  is  written  on  the  subject  in  other  Sanskrit  com- 
mentaries, must  come  is,  that  there  was  no  restriction  governing  the  choice  of 
a  boy  to  be  adopted,  but  Nanda  Pandita,  while  writing  specially  on  the 
subject,  directed  his  mind  to  the  question,  and  found  only  two  texts  on  the  sub- 
ject, namely,  one  of  Sakala  and  the  other  of  Saunaka.  The  first  of  which 
discourages  the  adoption  of  only  three  relations,  namely,  the  daughter's  son,  the 
aster's  son,  and  the  mother's  sister's  son.     The  second  passage  is,  as  we  have 


^  Dattaka-Siromani,  page,  76. 

*  Dat.  Him.  2,  96. 

*  Dattaka-Siromani,  page  153. 

*  Id«w.  pp.  157-158. 


'  Dattaka-Siromani,  p.  159. 
^  Idem.  p.  165. 
*  Page  53,  Mandlik's  edition. 
8  Dat.  Mim.  2,  99-102. 
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• 

already  seen,  capable  of  dilEerent  oonstractions,  but  it  is  liable  to  be  oons^med 
as  disapproving  the  adoption  of  the  daughter's  and  the  sister's  son,  amongBl 
the  twice-bom  classes.  Incongruity  of  relationship  is  considered  by  all  the 
^writers  who  have  dealt  with  the  matter,  to  be  the  principle  upon  which  tlioac 
passages  are  founded,  in  other  words,  it  is  incongruous  or  inconsisteut  ^vrith 
refined  taste  or*  feelings  that  certain  nearest  relations  should  be  looked  upon  m» 
sons ;  for  instance,  that  a  person  who  used  to  call  you  *  maternal  uncle '  should 
address  you  *  father,'  is  likely  to  be  repugnant  to  your  feelings.  And  the  saxne 
principle  is  applicable  also  to  certain  relations  other  than  those  specified  in  i^m 
above  passages,  such  as  a  brother  and  a  paternal  or  maternal  uncle.  But  thene  jb 
no  express  authority  for  excluding  them.  Nanda  Pdndita  supplies  that  deficiezicj 
by  deducing  the  principle  of  incqngp^uous  relationship  from  Saunaka's  expiiOB- 
sion  ''  reflection  of  son  "  and  his  text  referred  to  above,  and  excludes  a  brother 
and  an  uncle  by  the  application  of  that  principle.  The  other  writers  also 
exclude  those  very  relations  or  some  of  them,  but  none  add  any  new  reladoo 
to  the  list,  though  it  is  observed  by  some  writers  that  other  similar  reLations 
should  be  avoided,  whose  adoption  would  be  liable  to  similar  objection.  The 
paternal  and  the  maternal  uncle's  and  aunt's  son  and  a  brother-in-law  wcmid  be 
the  only  other  relations  excluded  according  to  the  only  acceptable  constructioB 
of  Nanda  Pandita'*'  principle  of  "  capability  of  having  been  begotten  by  the 
adopter  himself  " ;  that  capability  being  wanting  in  those  cases  only  where  the 
boy's  mother  is  such  a  relation,  that  the  adopter's  cohabitation  with  her  is  abeo* 
lutely  prohibited,  as  is  evidenced  by  the  nature  of  punishment  and  expiatioiu 

The  whole  thing  appears  to  be  put  upon  an  SBsthetic  ground;  there  maj 
also  be  an  ethical  element  in  it.  One  thing,  however,  is  dear,  namely,  that 
Sutherland's  theory  is  supported  by  none. 

The  incest  theory,  and  the  adulterous  theory  of  adoption.— The  ^iew 

which  Sutherland  sets  forth  in  his  Synopsis  with  respect  to  the  restriction  on  the 
choice  of  the  boy  to  be  adopted,  has,  however,  been  adopted  by  the  European  text- 
writers  and  incorporated  in  their  works,*  But  it  should  be  noticed  that  even  Suth- 
erland's rule  goes  no  further  than  this,  that  -j^hether  an  adoption  involves  incon- 
gruity of  relationship  is  to  be  determined  by  the  consideration,  whether-  the 
adopter  could  have  married  the  adoptee's  mother,  had  she  been  unmarried.  Great 
misconception,  however,  appears  to  prevail  about  the  nature  of  the  rule,  and  it 
has  given  rise  to  a  false  theory  of  adoption.  It  is  supposed  that  the  adoptive 
father  is  deemed  to  have  begotten  the  adopted  son  on  that  son's  natural  mother, 
hence  if  she  be  prohibited  to  the  adopter  for  marriage,  the  adoption  woulc 
incestuous.     Sir  F.  Macnaghten  observes*  : — "  But  it  was  a  family  of  Brahm. 

'  1  Strange,  83 ;  Sir,  F.  Hacn.  Cons.  H.  L.,  171 ;  1  W.  ^^naghten,  67. 
'  Considerations  on  H.  L.,  171. 
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and  her  claim  was  impugned  upon  the  ground  of  relationship,  it  being  argued 
that  she  could  not  without  incest  he  the  mother  of  her  uncle's  son."    Mr.  Mayne 
remarks, — "  The  real  fiction  is,  that  the  adopting  father  had  begotten  the  child 
upon  its  natural  mother ;  therefore  it  is  necessaiy  that  she  should  be  a  person 
who  might  lawfully  have  been  his  wife."^    This  notion  of  incest  makes  one  look 
upon  an  adoption  in  violation  of  the  prohibition,  with  some  degree  of  abhorrence, 
and  seems  to  have  mainly  contributed  to  the  result  that  these  prohibitory  rnles 
based  upon  relationship  are  regarded  to  be  of  a  character  different  from  that  of 
the  affirmatiTC  rules  of  preference,  which  are  based  upon  the  same  ground  of  rela- 
tionship, but  which  have  been  held,  as  we  have  already  seen,  to  be  of  moral 
obligation  only.     It  is  worthy   of  remark  that  if  adoptions  in  the  prohibited 
cases  imply  incest,  then  every  adoption  must  involve  adultery. 
♦      There  is  no  authority,  however,  in  Hindu  law  for  supporting  the  notion  of 
fictional  or  constructive  incest  and  adultery.     Incongruity  of  relationship  is  the 
'  principle  of  Nanda  Pandita's  rule  of  exclusion,  and  cajpabUity  of  being  produced 
by  the  adopter  through  appointment  is  the  test  for  determining  whether  an 
affiliation  involves  incongruous  relationship.    He  does  nowhere  say  that  the  boy 
is  to  be  deemed  actually  procreated  by  the  adopter,  and  he  refers  merely  to  the 
capability  of  production  through  the  ancient  usage  of  appointment  which  was 
not  in  existence  at  his  time ;  there  is  therefore  no  foundation  Tor  even  an  inference 
of  the  supposed  fiction. 

Besides,  if  the  theory  of  adoption  had  been  that  the  adopted  son  was 
begotten  by  the  adopter  on  the  boy's  natural  mother,  then  the  adopted  son  should 
have  been  a  consanguineal  sapinda  to  the  adopting  father.  But  while  dealing  with 
the  sapinda-relationship  of  an  adopted  son  to  his  adoptive  father  Nanda  Pandita 
and  other  writers  distinctly  say  that  an  adopted  son  cannot  become  a  consan- 
guineal sapinda  of  the  adopter,  although  a  wife  becomes  so  of  her  husband.^ 

Again  if  that  were  the  true  theory,  then  an  adopted  son  ought  to  retain  his 
legal  relationship  with  his  natural  mother  and  her  relations,  and  could  not  be 
filially  connected  with  his  adoptive  mother.  But  on  the  contrary  we  find  ^anda 
Pandita  laying  down  that  the  adopting  mother's  ancestors  become  the  maternal 
grandsires  of  the  adopted  son^;  and  our  Courts  hold  that  an  adopted  son  is 
entitled  to  inherit  from  the  adoptive  mother  and  her  father  and*  other  relations 
in  the  same  way  as  a  real  legitimate  son  bom  of  her.^ 

I  have  already  told  you  that  procreation  forms  no  part  of  the  idea  of  son- 
sh'**  according  to  the  Hindu  law  of  affiliation ;  and  there  is  no  fiction  of  the  kind 
mc  itioned  above.  If  you  like  to  have  a  fiction,  then,  considering  the  effects  of 
&u  doption,  you  may  rather  say  that  the  adoptive  father  has  begotten  the  adop- 
te(  3on  on  his  own  wife  who  joins  in  the  aict  of  adoption. 
I         '    'ayne's  H.  L.,  §  126.  ^     *  Dat..Mim.  VI,  14-17.  •  Dat..Mim.  VI,  60. 

'     Qlikomul  Moozoomdar  v.  Uma  Sanhar  JfoOr*,  I.  U  B.,  10  Galo.,  232 ;  L.  B.,  10  I.  A.,  188. 
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Incongraons  relationsbip  relatively  to  the  adoptire  mother  shorid 

also  be  avoided. — If  incongmity  of  relationsliip  be  a  bar  to  adoption,  it  mnst 
be  considered  in  relation  to  both  the  adoptive  father  and  mother.  If  a  mm 
cannot  adopt  his  sister's  son  by  reason  of  incongmity  of  relationsbip,  because  he 
cannot  think  himself  the  father  of  his  sister's  son,  then  how  can  a  woman  think 
herself  the  mother  of  her  brother's  son ;  if  a  man  cannot  regard  himself  as  the 
father  of  his  daughter's  son,  a  woman  also  cannot  regard  herself  as  the  mother 
of  her  father's  son.  Repngnance  to  feelings,  which  forms  the  foniidation  of  the 
rale,  applies  with  greater  force  to  women  who  are  more  subjective  than  men 
Accordingly  Nanda  Pandita  lays  down  that  a  woman  must  not  adopt  her 
brother's  son.  It  is,  no  doubt,  true  that  Nanda  Pandita  has  not,  in  the  passages 
in  which  he  has  discussed  the  subject,  expressly  mentioned  the  adopting  mother, 
but  the  principle  enunciated  by  him,  is  applicable  as  well  to  the  adoptive  motliar 
as  to  the  adoptive  father.  Hence  it  appears  quite  reasonable  that  the  rules  Uid 
down  by  him  should  be  understood  in  relation  to  both  the  adoptive  father  and 
mother,  but  in  converse  ways. 

With  respect  to  this  Mr.  Sutherland  remarks, — "  Nanda  Pandita  declares, 
that  a  woman  may  not  affiliate  a  brother's  son :  if  his  opinion   he   correct,  it 
might  be  consistently  argued,  that  where  a  woman  is  proceeding  to  adopt  witii 
the  sanction  of  her  Tiusband  or  kindred,  she  must  not  select  generally,  one  with 
whose  father  she  could  not  have  legally  married."^    The  learned  translator 
seems  to  forget  that  the  idea  of  "  prohibited  connection  "  for  adoption  originated 
with  Nanda  Pandita  who  has  been  more  or  less  followed  by  some  of  the  later 
writers,  there  being  no  authority  in  passages  of  law  for  prohibiting  the  sdop- 
tion  of  any  other  than  the  daughter's,  the  sister's,   and  the  mother's  Bister's 
son.    Hence  if  any  doubt  arises  as  to  the  accuracy  of  Nanda  Pandita 's  own 
opinion,  it  must  relate  to  the  matter  in  its  entirety  and  not  so  far  only  as  oonoenii 
the  adoptive  mother.    The  only  ground  upon  which  the  correctness  oi  Nanda 
Pandita's  opinion  can  be  called  into  question  is,  that  it  is  not  fairly  dedacible 
from  the  texts.    If  the  learned  translator  relies  upon  that  ground,  then  undoub- 
tedly he  is  perfectly  justified  in  questioning  the  accuracy  of  Nanda  Pandita  8 
opinion  that  a  woman  may  not  affiliate  her  brother's  son ;  for,  the  passage  of 
Mann*  from  which  he  derives  that  position  is  not  capable  of  being  fairly  con- 
strued in  that  way.    But  that  ground  may  be  equally  urged  against  what  Mr. 
Sutherland  calls  "the  fundamental  principle"  of  selection,  whatever  itmsjTe&Of 
be.     First  of  all,  Nanda  Pandita's  construction  of  Saunaka's  text  to  the  effect  that 
amongst  the  three  superior  tribes,  sister's  son  is  not  tnentioned  in  any  Shaster  ss 
a  son — ^is  open  to  the  same  objection ;  this  interpretation  would  have  been  faifi 
had  the  Shasters  specified  who  shall  or  shall  not  be  adopted.    In  the  next  plac^i 

>  Sutherland's  Synopais,  Head  2nd.  •  Vide  supra  p.  S09. 
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accepting^  his  constmction  of  that  passage  to  be  perfectly  fair,  what  yon  arrive  at 

is,  tkat   S^nnaka  and  Sakala^  forbid  the  adoption  of  the  daughter's,  the  sister's, 

and  the  mother's  sister's  son.    Now,   yon  mnst  bear  in  mind  that  both  these 

sages   do   at  first  lay  down  that  preference  is  to  be  given  by  the  adopter  to  his 

Telations  in  the  order  of  sapindas,  sagotrae  and  others,  which  terms  include  all 

descriptions  of  connection ;  then  they  lay  down  the  prohibition  by  way  of .  ex- 

-oeption  to  the  previous  rule ;  the  prohibition  therefore  must  be  limited  to  the 

two  or   three  named  relations,  for  the  substance  of  the  rules  according  to  the 

fair  constmction  of  the  passages  is,  that  you  may  adopt  any  relations  excepting 

the  two   or  three.     There  is  therefore  no  room  for  drawing  a  general  principle 

of  exclusion  from  the  prohibition.    Nor  can  the  expression  '^ reflection  of  a 

son/'  sng^st  to  any  reader  of  the  passage  the  meaning  which  Nanda  Pandita 

has  put   npon  it.    It  is  impossible  therefore  to  differentiate  between  the  two 

rules  npon  that  ground. 

Mr.  Sutherland's  opinion,  however,  seems  to  be  based  not  upon  the  above 
ground  but  upon  his  view  expressed  in  the  first  Head  of  his  Synopsis,  namely, 
that  a  vroman  is  capable  of  adopting  not  in  her  own  right,  but  in  right  of  her 
husband,  and  therefore  the  incongruity  of  relationship  is  to  be  considered  solely 
with  respect  to  him.     It  may  be  true  that  a  woman  has  no  right  to  have  a  son 
independently  of  her  husband,  that  her  husband  may  hav^  a  natural  bom  or 
adopted  son  apart  from  her,  and  that  son  may  be  a  son  to  her  in  a  secondary  or 
tertiary  sense,  although  such  son  may  be  old  enough  to  be  her  father ;  but 
nevertheless  there  is  no  reason  why  the  same  principle  of  incongruous  relation- 
ship should  not  be  applicable  also  relatively  to  her,   when  she  joins  with  her 
husband  in  adopting  a  son,  or  she  alone  adopts  one  under  her  husband's  permis- 
sion, in  the  character  of  adoptive  mother.     It  may,  no  doubt,  be  said  that  her 
husband  could  have  married  her  mother  instead  of  her,  and  therefore  can  adopt 
her  brothcir.    But  could  he  be  the  father  of  her  brother,  and  at  the  same  time 
husband  of  herself  P  Possibility  of  marriage,  however,  is  not  the  correct  test 
which  consists  in  the  repugnance  of  feelings,   common  to  both  the  adopting 
fyther  and  mother.    As  to  women's  incompetency  to  adopt  in  their  own  right,  I 
have  already  shown  that  view  to  be  incorrect. 

According  to  Nanda  Pandita  the  incongruity  of  relationship  mnst  be  avoid- 
ed in  relation  to  both  the  husband  and  wife  when  they  jointly  adopt,  or  the  wife 
alone  adopts  during  the  husband's  life  with  his  assent ;  in  relation  to  the  husband 
alone  when  he  alone  adopts  ;  and  in  relation  to  the  wife  alone  when  she  adopts 
after  the  death  of  the  husband.  The  principle  must  operate  with  respect  to 
the  persons  that  are  alive,  for  no  relationship  can  be  incongruoas  to  the  soul  of 
a  deceased  person.     What  objection  is  possible  when  the  widow  adopts  her  hus- 

•  Vide  8wpra  pp.  808—309. 
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band's  sister's  son,  or  a  man  adopts  his  deceased  sister's  son  P  Certainly  tbere 
cannot  be  an  incest  between  a  living  person  and  the  soul  of  another  who  ia 
dead.  It  should  be  observed  that  the  expression  "  bearing  the  reflection  of  a 
son  "  describes  the  boy  who  is  being  adopted,  therefore  it  must  be  taken  in 
correlation  to  the  person  who  actually  receives  him  in  adoption,  and  the  rale 
extracted  therefrom  must  be  understood  in  relation  to  the  person  performing 
the  ceremony  of  adoption,  which  is  the  subject  dealt  with  in  Saunaka's  passages 
wherein  that  expression  is  used. 

Sir  F.  Macnaghten,  however,  was  decidedly  of  opinion  that  a  widow  oouM 
not  take  in  adoption  the  son  of  her  uncle.  The  facts  of  the  case  in  whi<^  the 
question  arose,  were  as  follows :  A  man  died  leaving  three  widows  and  an 
authority  permitting  his  widows  to  adopt,  and  making  certain  directions  as  to 
which  of  them  should  select  the  boy  in  case  of  their  disagreement,  according  to 
which  preference  might  be  claimed  by  the  second  widow ;  but  the  boy  selected 
by  her  was  the  son  of  her  uncle,  and  that  fact  was  considered  to  be  an  insup^- 
able  bar  to  her  taking  him  in  adoption ;  she  did  in  consequence  withdraw  her 
claim,  the  same  boy  being  adopted  by  her  co- widow,  and  no  decision  was  given.^ 
But  it  should  be  borne  in  mind  that  although  the  boy  so  adopted  became  ih» 
son  of  her  husband  and  the  adopting  co- widow,  he  could  not  become  her  son  fear 
any  purpose.  Mr.  Mayne  criticises  the  above  opinion,  but  he  seems  to  labour 
under  the  misapprehension  that  a  son  adopted  by  the  husband  in  conjunction 
with  one  wife,  becomes  the  son  of  all  the  wives.  There  is  no  authority  in  Hindu 
law  for  that  proposition.  There  is  only  one  text  of  Mann'  which  declares  that 
the  husband's  begotten  son  by  one  wife  becomes  the  son  of  all  his  wives,  in  the 
same  way  as  a  brother's  son,  of  all  the  brothers.  The  Dattaka-Miminsfi  and 
the  Dattaka-Chandrikd  maintain  that  in  the  case  of  the  brother's  son,  adoption 
is  absolutely  necessary  in  order  to  constitute  him  the  legal  son  of  his  uncles. 
To  this  an  objection  is  raised,  that  if  that  were  so,  an  adoption  would  also  be 
necessary  in  the  case  of  the  son  of  a  co-wife  to  constitute  him  her  co-^irife's 
son, — ^which  is  obviated  by  the  argument  that  as  the  husband's  begotten  soai  is 
sprung  from  the  husband's  body  he  becomes  filially  related  to  his  wives^  in  the 
same  way  as  an  appointed  or  an  adulterous  wife's  son  became  by  operation  of  law 
the  husband's  son.*  The  learned  author  further  remarks — "  In  fact  it  would 
appear  that  the  Hindu  law  takes  no  notice  of  the  wife  in  reference  to  adoption." 
But  he  seems  to  forget  that  an  adoption  is  a  religious  ceremony,  and  that  it  is 
an  established  principle  of  Hindu  religion  that  the  wife  is  an  indipensablo 
associate  for  the  performance  of  religious  rites.     It  was  therefore,  quite     n- 

^  Sir  F.  Maonaghten's  Cons,  on  H.  L.  168  (171.) 

•  Mann,  IX,  183. 

■  Dat.  Mim.  II,  69-70;  Dat.  Chand.  I,  23-26. 

♦  Dat.  Kim.  1,  34. 
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necessary  for  the  Sanskrit  writers  on  adoption  to  expressly  say  anything  abont 
her;  and  they  do  take  notice  of  the  wife  where  necessary.  And  if  you  adopt  the 
DattakarMimansi  to  be  anthoritative,  yon  cannot  pass  over  the  present  point ; 
otherwise  the  mle  in  its  entirety  should  be  rejected. 

Incongruity  of  relationship  in  a  Sndra  adoption.— -The  texts  of  Sakala 

and  Saunaka^  dealing  with  the  subject  of  the  selection  of  the  boy,  relate  to  the 
twice-born  classes  and  principally  to  the  Brihmanas.  Sannaka  expressly  says 
that  the  daughter's  and  the  sister's  son  are  affiliated  by  the  Sudras  :  therefore 
those  two  cannot  be  taken  to  be  prohibited  to  that  class.  Now,  the  question 
arises,  whether  the  general  rule  relating  to  the  prohibited  degrees  for  adoption 
applies  to  the  Sudras,  subject  to  the  above  exception.  On  the  one  hand  it  may 
be  argued  that  the  principle  of  incongruity  of  relationship  is  deduced  chiefly 
from  the  prohibition  of  adoption  by  the  twice-born  classes,  of  their  daughter's 
and  sister's  sons,  and  that  when  that  is  permitted  to  the  Sudras,  the  foundation 
upon  which  the  general  rule  is  based  fails,  and  with  it  the  whole  superstructure 
goes  down.  On  the  other  hand  it  may  be  argued  that  the  general  rule  is 
deduced  not  so  much  from  that  text  as  from  the  expression  "  reflection  of  a  son," 
that  the  daughter's  and  the  sister's  son  only  are  permitted  to  the  Sudras,  and 
that  therefore  the  general  rule  must  apply  to  them  subject  to  the  above  ex- 
press exception  permitting  the  adoption  of  the  daugniiSr's  and  the  sister's 
son. 

The  character  of  these  prohibitory  roles.— The  principal  question  for 

consideration  with  respect  to  what  may  be  csdled  the  prohibited  degrees  for 
adoption  is,  whether  these  rules  are  merely  recommendatory,  or  imperative  so  as 
to  invalidate  an  adoption  made  in  violation  of  them.  There  are  several  cogent 
reasons  for  holding  them  to  be  merely  directory : — 

1.  Relationship  subsisting  between  the  adopter  and  the  boy  intended  for 
adoption  appears  to  have  been  no  bar  to  affiliation  according  to  the  Codes  of 
Hindu  law.  For,  in  the  first  place  there  is  absolutely  no  restriction  laid  down ; 
in  the  second  place,  the  affiliation  of  the  daughter's  son  as  a  putrikd-putra  proves 
affirmatively  beyond  the  shadow  of  a  doubt  that  there  was  no  such  restriction, 
and  the  same  view  is  corroborated  by  the  fact  that  the  son  produced  by  a  maiden 
daughter  became  the  son  of  his  maternal  grandfather. 

2.  The  majority  of  the  commentators  on  general  law  recognize,  as  we 
have  already  seen,  the  twelve  descriptions  of  sons ;  some  of  the  latest  commen- 
tators, do  no  doubt  give  prominence  to  the  theory  that  certain  practices  though 
perfectly  legal  according  to  the  Codes  are  to  be  avoided  in  this  KsM  age,  and 
say  that  the  Dattaka  is  the  only  son  that  may  now  be  affiliated,  but  there  are  a 
few  of  the  same  school  who  maintain,  that  the  ptUrika-putra  may  be  made  even 

*  Vide  Supra  pp.  308—809. 
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BOW.     Bat  none  of  them  contain  any  rale  hampering  the  adopter's  ch(noe  d 
the  boy  to  be  selected  for  affiliation,  on  any  gronnd. 

3.  Admitting  that  the  texts  of  Sannaka  and  Sikala  are  gennine  and 
authoritative,  they  together  cannot  be  taken  to  go  farther  than  to  forbid  the 
adoption  of  the  daughter's,  the  sister's,  and  the  mother's  sister's  son.  Bat  the 
manner  in  which  the  rule  has  been  laid  down  should  be  taken  into  oonsiden* 
tion  for  judging  its  character.  The  substance  of  what  the  two  authors  say  ia,-- 
^'  You  should  adopt  your  nearest  sapinda  or  in  his  default  your  nearest  saqotn^ 
on  his  failure,  a  relation  of  a  different  gotra  except  the  daughter's,  the  sister's  and 
the  mother's  sister's  son."  The  exception  must  be  of  the  same  character  9b  i^ 
rule  to  which  it  forms  an  exception ;  and  if  you  pronounce  the  rule  to  be  of 
moral  obligation,  then  you  cannot  but  admit  that  the  exception  also  must  be  of 
the  same  character.  There  is  again  a  text  of  Yama  which  appears  to  recogniie 
the  adoption  of  the  daughter's  son  by  the  twice-born  classes,  for,  it  says, — "  It  is 
not  expressly  required  that  burnt-sacrifice  and  other  ceremonies  should  1m 
performed  on  adopting  the  son  of  a  daughter^  or  of  a  brother,  for  it  is  aooom- 
plished  in  those  cases,  by  word  of  mouth  alone."^  As  Homa  is  necessary  for  iho 
twice-born  classes,  the  adoption  of  the  daughter's  son  mentioned  in  this  test 
must  refer  to  them. 

4.  Saunaka  effiressly  says  that  the  adoption  of  the  daughter's  and  ^t 
sister's  son  is  made  by  Sudras.  From  this  and  the  next  sentence  which  is  not 
found  in  many  copies,  it  is  inferred  that  they  are  prohibited  to  the  twice-boiii 
classes  for  adoption.  Now,  if  anything  is  permitted  to  the  Sudras  and  prohi- 
bited to  the  other  tribes,  the  irresistible  presumption  is  that  so  far  as  tb 
twice-born  classes  are  concerned,  it  is  simply  disapproved  and  not  absolaiely 
interdicted.  For  instance,  Mann  says'  that  the  Jtsura  form  of  marriage  is  lav^id 
only  for  Yaisyas  and  Sudras,  it  is  by  necessary  implication  pronounced  to  be 
unlawful  for  Brahmanas  and  Kshatriyas;  but  does  it  follow  that  a  marriage 
by  a  Br&hmana  in  that  form .  is  invalid  P  Certainly  not ;  such  marriageB  arB 
usual  amongst  certain  sections  of  the  Brahmanas  in  Bengal.  What  roles « 
this  kind  mean  is,  that  such  and  such  practice  may  be  allowed  to  low  people,  but 
it  is  unworthy  of  respectable  persons ;  in  fact  such  rules  simply  appeal  to  ti« 
pride  of  caste  for  their  observance,  and  fall  within  the  catagory  of  the  Lav 
of  Honour,  but  are  not  intended  to  be  imperative.  I  have  already  told  you 
that  the  ancient  distinction  between  the  Sudras  and  the  twioeborn  classes  bafi» 

'  Euehut  Rao  Manhur  y.  Oovind  Rao,  2  Borrodaile's  Beporta,  75  (85) :  I  do  not  remi  ^ 

haying  seen  the  original  text  oited  in  any  commentary  of  note,  bnt  Fnndit  Bharat  Ch-  ^ 

Siromani  need  to  repeat  it  when  explaining  to  his  pupils  the  prohibition  against  the  v^'  ^ 
of  the  danghter's  son,  it  is  as  follows : — 

*  Mana,  III,  24. 


BEASOHS  ton  HOLDING  BULE  OF  PROHIBITED  DRGBEES  TO   BE  DIRECTOBT.     335 

to  a  great  extent,  ceased  to  exist,  and  that  the  Brihmanas  themselves  have- 
become  divisible  into  Brahmanas  by  qtialification  and  Brihmanas  by  birth, 
the  latter  being  no  better  than  Sudraa  some  sections  of  whom  again  may 
on  acconnt  of  their  cnltnre  and  pnrity  of  conduct  aspire  to  the  position  of 
the  better  classes  of  the  Brahmanas.  A  Bdlhmana  again  may,  as  I  have 
already  told  you,  reduce  himself  to  the  position  of  Sudras  by  his  conduct.  If  a 
Brahmana  chooses  to  adopt  his  daughter's  or  sister's  son,  the  utmost  that  you 
can  say  is,  that  he  may  fall  in  the  estimation  of  his  caste  people  by  doing  an 
act  like  a  Sudra.  But  there  is  no  earthly  reason  justifying  the  conclusion  that 
the  adoption  is  invalid.  Has  any  Br^mana  been  ever  outcasted  by  adopting 
his  daughter's  or  sister's  son,  though  instances  of  such  adoption  are  not  rare  ? 

5.     Nanda  Pandita  has  explained  the  texts  of  Saunaka  and  S4kala  dealing 
with  the  choice  of  the  boy  to  be  adopted,  in  the  same  way  as  those  sages.    He 
has  treated  of  the  affirmative  as  well  as  of  the  negative  rules  in  the  same  manner : 
he  has  with  elaborate  minuteness  laid  down  rules  for  guiding  the  adopter  to  select 
tiie  boy  from,  amongst  his  relatives  in  a  certain  order,  and  has  likewise  extracted 
a  rule  of  exclusion  of  a  class  of  relatives,  from  the  isolated  instances  mentioned 
by  the  sages.    And  neither  from  the  manner  nor  from  the  language  in  which  he 
has  discussed  the  subject — can  any  distinction  be  drawn  between  the  affirmative 
and  the  negative  rules.    You  cannot  put  forward  any  ground  for  differentiating 
between  them,  and  if  you  say  that  the  former  are  directory,  you  cannot  reason- 
ably affirm  that  the  latter  are  of  a  different  character.   Mr.  Sutherland,  however, 
says,^ — ^'*  It  has  been  intimated  by  writers  on  law,   (he  means  the  lawgivers) 
that  proximity  of  kindred  ought  to  determine  the  choice  of  an  adopted  son. 
But,  though  Nanda  Pandita  extends  this  principle  with  elaborate  minuteness, 
it  cannot  be  regarded,  as  a  rigid  maxim  of  law,  vitiating  the  adoption  of  a 
remote,  when  a  near  kinsman — or  of  a  stranger,  when  a  relative, — ^may  exist," 
The  learned  translator,  however,  does  not  favour  us  with  his  reasons  if  any,  for 
discriminating  between  the  two  sets  of  rules  which  are  supplementazy  to  each 
other. 

6.  As  regards  the  general  rule  of  exclusion,  whatever  it  may  be,  which 
Kanda  Pandita  lays  down  upon  the  principle  of  incongruity  of  relationship, 
deduced  by  him  from  the  prohibition  by  S&kala  and  Saunaka,  of  the  adoption 
of  the  daughter's,  sister's,  and  the  mother's  sister's  son, — it  rests  entirely  on  the 
authority  of  Nanda  Pandita.  It  is  a  novel  rule  not  found  in  any  other  commen- 
tary, not  even  in  the  Vaijayanti,  his  earlier  book.  It  cannot  be  enforced  unless 
Nanda  Pandita  be  admitted  to  have  enjoyed  the  position  of  the  legislator  whose 
authority  is  to  be  obeyed  by  all  the  Hindus  of  India.  We  have  already  seen 
^bat  his  actual  position  was.  The  want  of  an  enquiry  into  the  age  of  his  work, 
and  Mr.  Sutherland's  erroneous,  though  natural,  exaggeration  of  the  value  of  the 

^  SyhopBiB,  Head  Second. 
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works  translated  by  him,  clothed  the  treatise  with  a  halo  of  antiqnity  and  mis- 
led the  judges  into  the  belief  that  it  contained  authoritative  rules  observed  bj 
the  Hindus.  As  the  truth  has  now  become  known,  one  should  hesita^te  to 
enforce  his  rules  as  binding  upon  the  Hindus  who,  quite  innocent  of  what  was 
written  by  obscure  authors  like  Nanda  Pandita,  have  been  guided  by  their 
ancient  customary  law  and  usages  in  matters  like  adoption.  If  Sutherland's 
rule  be  enforced,  numerous  adoptions  in  Bengal  would  be  invalidated. 

7.  Nanda  Pandita  himseU  does  not  seem  to  put  the  rules  higher  than 
as  preceptive ;  and  this  is  clearly  indicated  by  his  comparison  of  the  inoongmiiy 
of  relationship  in  adoptions,  with  the  incongruous  relationship  in  marriages ;  it  is 
to  be  avoided  in  the  one  case  just  as  in  the  other.  But  it  is  universally  admitted 
by  commentators  on  the  Hindu  law  of  marriage,  that  a  marriage  involving 
incongruity  of  relationship  is  perfectly  valid  in  law,  though  reprehensible. 
While  dealing  with  the  prohibited  degrees  for  marriage  in  his  Yaijayanti  or 
commentary  on  the  Institutes  of  Yishnu,  Nanda  Pandita  does  not  at  all  refer  to* 
the  passages  of  law,  bearing  upon  incongruity  of  relationship  as  a  ground  of 
exclusion.  «  • 

8.  The  giver  is  capable  of  making  the  gift,  and  the  adopter  is  capable  of 
accepting  the  gift,  but  the  thing  given  is  tainted  with  a  defect.  What  is  the 
legal  consequence  according  to  Hindu  law,  when  the  adoption  has  been  comple- 
ted by  the  due  performance  of  all  the  ceremonies,  in  violation  of  the  rale 
forbidding  the  acceptance  of  the  particular  thing  ?  This  is  precisely  similar  to 
the  case  of  a  Brahmana  accepting  a  gift  from  a  thief,  discussed  in  the  Mitak> 
shara :  there  is  a  passage  of  law  prohibiting  the  acceptance  of  such  gift,  but 
the  Mit&kshara  says  that  the  precept  does  not  affect  the  legal  validity  of  the 
gift  and  acceptance,  the  property  passes  to  the  donee,  and  the  transaction  is 
perfectly  valid,  but  the  acceptor  incurs  sin.  In  fact  these  are  the  cases  to  which 
the  doctrine  of  factum  valet  is  properly  applicable. 

9.  The  religious  ceremonies  accompanied  with  the  Homa,  or  burnt  sacri> 
fice,  and  performed  in  the  manner  prescribed  by  the  Sastras,  are,  according'  to 
the  doctrine  of  the  sacred  law  and  the  belief  of  the  Hindus,  attended  with 
irrevocable  consequences,  which  cannot  be  undone  when  the  ceremonies  have 
been  once  done.  An  adoption  performed  with  the  Vedik  rites  cannot  be  an- 
nulled on  any  ground.  With  respect  to  the  adoption  of  the  eldest  and  only  son, 
the  Shdstris  of  Bombay  observed, — "  Before  committing  this  fault  he  should 
have  reflected,  but  if  he  did  it  without  reflection  he  cannot  take  him  back  again. 
For  it  is  thus  said,  '  That  which  is  done,  cannot  by  an  hundred  negatives 
undone,'  and  from  this  it  is  clear,  that  what  is  done  according  to  the  rules 
the  Veda,  cannot  b^  annulled."^    And  this  rule  applies  to  marriages  within  pro 

1  Bvsbut  Boo  Mankur  v.  Qovind  Rao,  2  Borrodaile's  Beporto,  75  (89.) 
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bited   degrees  througli  ignorance  of  law  or  fact.    For  instance,  Bandhfyana 
declares,  "  If  a  man  marries  a  tctgotra  damsel  throngh  ignorance  He  shall  main- 
tain her  as  a  mother."    Baghnnandana^  cites  this  text  and  a  few  others  of  simi- 
lar effect,  and  provides  expiation  for  such  marriages,  bnt  he  does  not  saj  that 
the  marriage  is  void,  or  that  the  woman  may  be  restored  to  her  original  posi- 
tion :  cohabitation  is,  no  doubt,  prohibited,  but  the  woman  must  remain  depend- 
ent on  the  man  who  is  to  provide  her  with  maintenance,  that  is  to  say,  the 
relation  in  other  respects  must  be  the  same  as  between  husband  and  wife ;  the 
apparent  reason  being  that  what  has  been  done  with  Yedik  rites  cannot  be  un- 
done.    The  principle  applies  to  adoptions  with  greater  force,  for  the  restrictions 
relating  to  them  cannot  bear  comparison  with  prohibited  degrees  for  marriage 
which  are  based  upon  social  reasons  of  a  grave  character.    With  respect  to  an 
adoption  of  a  boy  from  a  different  caste,  Nanda  Pandita,  after  having  prohibited  it 
in  the  same  way  as  adoptions  under  consideration,  says  that  if  a  boy  of  a  different 
•oaste  be  adopted,  he  should  not  be  made  the  heir  to  the  estate,  but  food  and 
raiment  must  be  allowed  to  him.'    In  fact,  the  adoption  is  valid,  but  the 
adoptee  acquires  an  inferior    status.      The  Hindu  law  again  does  not   re- 
cognise an  Action  for  having^  a  marriage  or  an  adoption    declared  invalid. 
Ab  r^ards  marriage,  great  divergence  of  opinion  prevails  amongst  the  sages 
with  respect  to  the  prohibited  degrees,  and  various  usageS*  obtain  in  different 
localitieB  and  amongst  different  castes.     That  may  be  the  reason  for    not 
allowing  snch  AcUon,  the  matter  being  left  to  the  discretion  of  the  people  and 
the  control  of  the  castes,  who  act  according  to  the  usages  obtaining  amongst 
them.    An  Action  for  revoking  a  gift  in  adoption  might  perhaps  lie  under  the 
topic  of  litigation  called  revocation  of  gift ;  but,  that  could  be  done  only  at  the 
mstance  of  the  natural  parents ;  for,  no  other  relation  could  lay  any  claim  to  the 
pimntal  property  in  the  child.    But,  however  grossly  incestuous  an  adoption 
might  be  fancied,  never  has  any  objection  been  raised  against  it  by  the  caste 
people  of  the  adopter  or  the  natural  father,  nor  does  any  social  opprobrium 
ever  attach  to  it.     On  the  contrary,  he  is  recognized  and  treated  by  all  people 
as  the  son  of  the  adopter.    The  only  person  who  takes  exception  to  it,  is  he  who 
would  be  the  adopter's  heir,  were  there  no  adoption.    He  also  does  not  raise  his 
voice  at  the  time  of  adoption,  nor  refuse  to  treat  the  adoptee  as  a  relation  by  adop- 
tion, until  the  chance  of  his  getting  the  adopter's  property  arises  when,  for  the  first 
time,  the  adoption  appears  to  him  to  be  irreligious  and  contrary  to  the  Sastras. 

Oase-law  relating  to  the  prohibited  degrees  for  adoption  amongst 

twice*bom  classes. — Let  us  now  proceed  to  see  how  the  law  really  stands  at 
present,  and    it  is  to  be  found  not  so  much  in  this  or  that  commentary  as  in  the 

'  Udy&hatattTa ;  see  Serampore  Edition  of  Baghanandana's  Works  Yol.  II,  62. 
*  Bat.  Mim.  Ill,  1-8. 
*  T  T 
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decisionfl  of  the  Coutts.    We  have  already  seen  that  of  the  two   branches  of 
restrictions  based  upon  relationship  to  the  adopter,  namely,  one  enjoining  him  to 
give  preference  to  some  relations,  and  the  second  to  eschew  others, — ^the  first 
has  been  held  to  be  merely  directory  and  not  legally  binding.     Bat  as  regards 
the  latter,  the  same  yiew  is  not  taken  in  all  provinces.    In  some  localities  the 
prohibitory  rules  are  regarded  to  be  of  the  same  character  as  the  affirmatire 
ones ;  whilst  in  others  an  opposite  view  is  taken,  and  they  are  considered  to  be 
imperative.    This  distinction  appears  to  be  mainly  due  to  the  marriage-theoiy 
of  Mr.  Sutherland,  and  the  consequent  false  theory  of  adoption  and  the  implied 
idea  of  incest,  which  seem  to  have  misdirected  the  courts  to  think  that  the 
prohibitory  rules  are  of  a  difEerent  character.    As  regards  the  relations  prolu- 
bited,  a  distinction  should  be  drawn  between  those  expressly  mentioned  bj 
Nanda  Pandita,  and  others  that   may  be  included  under  the  general  role 
of  exclusion  which  is  propounded  by  Nanda  Pandita  and  borrowed  by  the 
author  of  the  Dattaka-Ghandrikd,  but  not  noticed  by  any  other  commentators, 
and  which  itself  is  obscure  and  vague.    Of  the  six  enumerated,  the  exclusion 
of  three,  namely,  the  daughter's,  the  sister's,   and  the  mother's  sister's  son  is 
based  upon  the  express  authority  of  Sakala  and  Saunaka ;  but  there  is  no  dear 
authority  in  support  of  the  exclusion  of  the  remaining  three,  namely,  the  brother, 
the  paternal,  and  the  maternal  uncle.    As  regards  the  latter  two,  their  adoption 
has  never  been  heard  of,  nor  is  likely  to  take  place ;  and  the  adoption  of  ft 
brother  is  also  unheard  of,  except  in  some  localities  where  a  younger  brother  is 
adopted.    But  the  question  of  the  validity  of  a  brother's  adoption  can  seldom, 
if  ever,  come  before  the  Courts,  the  property  of  the  adopter  would  in  most  cHses 
pass  to  him  even  without  adoption.    If  adoption  be  looked  upon  as  an  appointment 
of  an  heir,  then  the  daughter's  and  the  sister's  son  appear  to  be  the  fittest  per- 
sons whom  nature  points  out  for  adoption  by  a  man  having  no  nearer  relations. 
The  prohibition  against  their  adoption  operates  with  considerable  hardship ; 
suppose,  a  member  of  a  Mit^kshara  joint  family  wishes  to  give  his  undivided 
interest  to  his  daughter's  son,   he  cannot  do  it  except  by  coming  to  a  partition 
with  his  coparceners,  which  may  be  impossible  if  he  lies  on  his  sick-bed  and  dies 
without  separation.    In  the  Bengal  School  it  is  not  necessary  to  have  reconrse 
to  adoption  for  that  purpose,  nor  would  it  be  profitable  to  other  relations  to 
contest  the  validity  of  such  adoptions,  for  ordinarily  the  daughter's  son  or  Che 
sister's  son  as  such  will  be  the  heirs  of  the  adopter. 

Case-law  in  Bengal.— SISTER'S  SON".— In  the  first  case  in  which  the 
question  of  the  validity  of  the  sister's  son's  adoption  arose,  it  was  held  in  '^^ 
that  an  adoption  by  a  Brahmana  of  his  sister's  son  was  valid.  ^    But  in  18   >  • 

^  Ramchwnder  Chatterjea  y.  Sumhooohunder  Chatterjea,  Bic  F.  Maonaghten*8  Oodb.  on     **"* 
167  I  I  Morley'B  Digest,  18. 


BENGAL  DECISIONS  RESPECTING  ADOPTION  OF  PROHIBITED   RELATIONS.  3^ 

oonirary  view  was  expressed,  namelj,  that  a  Hindu  (Br&liixiana)  cannot  adopt 
his  sister's  son,  as  it  imports  incest.^  With  respect  to  the  first  case,  Sir  F.  Mac* 
naghten  says, — *'  This  decision  is  manifestly  wrong  and  opposite  to  all  authority, 
except  the  deposition  of  some  Pundits,  who  by  their  testimony  on  oath,  led  the 
Court  into  eri^r.''  The  author  is  further  of  opinion  that  the  doctrine  which  pre- 
vailed in  that  case  has  been  overruled  by  a  subsequent  proceeding  in  the  Supreme 
Court  which,  however,  gave  no  decision  on  the  point.'  The  leanied  author's 
attack  upon  the  Pundits,  however,  seems  to  be  due  to  a  misconception,  for,  in  the 
first  case,  the  question  was,  whether  the  adoption  of  the  sister's  son  which  had 
been  completed  was  valid ;  and,  in  the  other  case,  the  question  was,  whether  a 
boy  who  was  related  as  the  paternal  uncle's  son  to  one  of  three  widows  permitted 
by  their  husband  to  adopt,  could  be  properly  taken  by  that  widow  or  by  any 
other,  and  the  question  arose  before  adoption.  There  was  thus  a  great  distinc- 
tion between  the  two  cases  justifying  a  difterenoe  of  opinion  amongst  the 
Pundits.  The  applicability  or  otherwise  of  the  doctrine  of  factum  valet  may 
also  explain  the  divergent  views  of  the  Pundits.  However  that  may  be,  the 
question  has  not  arisen  in  any  other  case. 

DAUGHTER'S  SON.— There  is  one  case  in  which  the  adoption  of  a 
daughter's  son  was  upheld.^  The  Pundit  in  his  opinion  ^es  not  at  all  refer  to 
the  texts  prohibiting  his  adoption.  Mr.  W.  Macnaghten/fiowever,  says* — "  We 
must  suppose,  though  it  is  not  distinctly  stated,  that  ih.e  parties  in  the  case 
which  gave  rise  to  the  question  in  this  case  were  Sudras ;  otherwise  the  reply 
does  uot  seem  consonant  to  law." 

SISTEE'S  SON  IN  MITHILA.— It  has  been  held  that  the  adoption  of  a 
sister's  son  in  the  Kritrima  form  amougst  the  superior  tribes  is  valid.^  Accord- 
ing to  the  opinion  of  the  Pundits,  '*  the  Kritrima  form  of  adoption  prevails  as 
approved  by  the  people  of  that  country,  without  regard  to  the  legal  distinctions 
of  the  Dattdka  form  excluding  an  only  son  <kc.,  and  one  precluded  by  reason  of 
his  mother's  affinity."  It  should  be  observed,  however,  that  the  prohibited 
degrees  for  affiliation  are  deduced  by  Nanda  Pandita  from  a  text  describing  the 
formalities  of  adoption,  and  he  is  of  opinion  that  the  same  formalities  should  be 
observed  also  in  the  Eoitrima  form  of  adoption,^  so  far  as  they  are  applicable. 
Besides,  the  principle  of  the  exclusion  applies  as  well  to  the  Kritrima  as  to  the 
Battaka  adoption ;  and  the  Dattaka  and  the  Kritrima  son  do,  according  to  the 
Smritis,  hold  precisely  the  same  position,  and  the  present  distinction  between 
them  is  due  to  the  modem  development  of  law.    If  Nanda  Pandita's  rule  be  im- 

^  Bob  dem.  Kora  Bkunltho  Takoor  v.  Behee  Munnee,  Eaat'a  Notes,   Case  20 ;  1  H orley's 
Digest,  18.  *  2  W.  Hacnaghten,  185. 

'  OoQsideratioiis  on  H.  L.,  166, 168  *  Idem,  note,  p.  187. 

'  Turmestwr  Dutt  Jha  ▼.  fltmoomon  DuU  Roy,  6  Bang.  Sel.  Beps.,  236  (192.) 
•  Dat,  Mim.  V,  47-66. 
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perative,  it  onght  to  be  enforced  also  in  Kritrima  adoptions.  In  a  [later  isu»} 
however,  the  validity  of  an  adoption  of  the  sister's  son  in  the  ELiitrima  furiu  was 
rested  npon  the  ground  that  the  parties  to  the  litigation  did  not  belong  to  any  of 
the  three  regenerate  castes. 

SISTER'S  SON  AMONGST  BBHAR  KATSTHAS.— An  adoption  ol 
the  sister's  son  was  held  valid  in  a  case,'  the  parties  to  which  were  Kijws&M 
of  Behar,  npon  the  ground  that  they  were  Sddras  and  not  twice-born  as  im 
contended  by  one  of  them. 

BROTHER.— Relying  npon  the  authority  of  the  Dattaka-Miminsa,  tb 
Pundit  gave  his  opinion  that  an  elder  brother  could  not  be  adopted  in  ti» 
Kritrima  form  by  the  younger  brother  and  it  was  accordingly  held  that  such 
adoption  was  invalid.^ 

PATERNAL  UNCLE'S  SON.— In  an  unreported  case*  the  Calcutta  Hi^ 
Court  (Justices  Pigot  and  Beverley)  upheld  an  adoption  of  the  paternal  first 
cousin  upon  the  marriage-theory  of  exclusion,  which  was  not  applicable  to  ibe 
case.  It  should  be  remarked  that  he  is  not  expressly  excluded  by  Naadi 
Pandita.  But  it  ought  to  be  noticed  that  this  decision  is  opposed  to  the  Nv/ofa 
theory  of  exclusion,  for  a  man  could  not  be  appointed  to  raise  issue  on  his 
paternal  uncle's  wife^ 

FRATERNAL  NEPHEW'S  SON.— The  adoption  of  a  grandnephew  ww 
held  to  be  valid  ;^  its  validity  was  impugned  before  the  High  Court  upon  tbe 
ground  that  the  adopter  could  not  marry  his  nephew's  wife,  but  it  was  dearij 
untenable.  It  appears,  however,  from  the  judgment  that  the  Pandits  of  ilifl 
Court  had  given  a  Yyavasth4  against  the  validity  of  the  adoption,  the  reason  far 
which  is  not  set  forth,  but  it  must  have  been  the  Niyoga  theory  as  explamed  bf 
Pandit  Bharatachandra  Siromani.^ 

PATERNAL  COUSIN'S  GRANDSON.— PoUowing  the  above  decision  w 
adoption  of  the  paternal  uncle's  great-grandson  was  declared  valid.7  Its  I^ 
lity  was  called  into  question  upon  the  ground  that  he  did  not  according  to  tbe 
classificatory  system,  occupy  the  position  of  a  son  but  of  a  grandson,  sfid 
therefore  he  could  not  be  adopted,  the  argument  was  in  fact  based  upon  ^ 
view  taken  by  pandit  Bharatachandra  Siromani.  The  following  observatiooi 
of  the  High  Court  (Justices  L.  S.  Jackson  and  L.  R.  Tottenham)  throw  a  flood 
of  light  upon  the  entire  subject,  and  deserve  careful  study : — "  We  think  it  by 

^  Nvmkoo  Singh  v.  Furm  Dfwn  Singh,  12  W.  B.,  866. 

■  Bdboo  Bwnieet  Sing  v.  Bdboo  Ohhffe  Ndrdin  Sing,  2  Beng.  Sel.  Bepg.,  316  (246.) 

*  Bdjcoomar  LdLl  y.  Bi98B88ur  Dydl,  I.  L.  B.,  10  Calo.,  688. 

*  Analogons  Begnlftr  Appeals  Nos.  84,  299  and  861  of  1884. 

*  3f onm  Moee  Deheah  v.  Btjoy  KUMo  QoaediMi,  Special  namber  of  W.  K,  F.  B.,  UJ 
'  Sitpra,  p.  821. 

*  HdrdMihwndtr  Ban$rj$i  v.  Hurromohwn  OkwikerbuU^,  1.  L.  B ,  6  Calc,  41;  6  C.     &/ 
898. 
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no  means  dear  that  the  phrase  '  the  reflexion  of  a  son,'  was  intended  to  bear 
the  limited  signification  which  he  (the  subordinate  Judge)  has  put  upon  it ;  and 
looking  to  the  place  in  which  it  is  found,  we  think  it  very  questionable  whether 
it  was  intended  to  limit  the  generation  from  which  a  son  might  be  adopted,  or 
as  anything  more  than  a  descriptive  epithet  apiplied  to  the  child  adopted.    The 
phrase,  as  has  been  said,  occurs  only  in  the  portion  of  the  book  which  prescribes 
the  ceremonial,  and  not  in  the  part  which  lays  down  rules  as  to  the  selection  of 
a  son.     Had  the  Lawgiver  intended  to  limit  the  choice  to  the  one  generation, 
next  below  the  intending  adopter,  he  would  surely  have  laid  it  down  distinctly 
and  not  have  left  it  to  be  doubtfully,  and  with  much  dispute  evolved  from  an 
epithet  applied  to  the  child  in  the  verses  describing  the  ceremonies  to  be  per- 
formed, and  as  to  whom  those  ceremonies  have  been  nearly  completed.     The 
passage  has  no  doubt  provoked  discussion  and  difference  of  opinion  amongst  the 
Pundits,  bnt  so  far  as  either  common  sense  or  any  judicial  authority  goes,  there 
is  no  ground  for  holding  that  a  grandnephew  or  a  cousin's  grandson,  when  adop- 
ted, does  not  equally  with  a  nephew  bear  the  reflection  of  a  son.'' 

These  appear  to  be  the  only  cases  upon  tho  subject  in  Bengal.  "No  adop- 
tion has  been  declared  invalid  by  the  application  of  the  marriage-theoiy  of 
exclusion,  though  it  has  been  referred  to  and  relied  upon  in  several  of  the  above 
cases,  for  holding  that  the  adoption  of  particular  relations  was  not  invalid. 

In  the  Pcuyab,  no  prohibited  degrees  for  adoption.— The  adoption  of 

the  daughter's  son,^  the  sister's  son,*  the  brother's  daughter's  son,^  and  the 
sister's  daughter's  son^  are  held  valid  amongst  Jats,  Bajputs,  Kshatriyas,  and 
even  BrAbmanas  of  Delhi.  This  view  of  the  law  is  based  upon  the  general 
cnstom  of  the  Punjab.  There  are  a  few  cases  showing  that  the  Punjab  Chief 
Court  required  the  parties  to  prove  custom  in  each  case,  and  on  their  failure 
to  do  so  disallowed  such  adoptions.^  But  the  Court  was,  upon  enquiry  in  subse- 
quent caseSy  satisfied  as  to  the  existence  of  general  custom,^  or  of  the  state  of 
the  law  under  the  Sikh  rule  ;7  and  accordingly  it  has  been  ruled  that  a  pariy 

*  Br&hmaDAS,— Punjab  Beoordg  of  1873,  case  No.  18,  page  26;  KBhatriya,— Punjab 
BeoQxds  of  1888,  case  No.  64,  page  189  s  Idem,  case  No.  162,  p.  606;  Idwn  of  1886,  oane 
No.  67,  page  119 :  Jits  and  other  oastes, — Hart  Sing  t.  Quldbof  Punjab  Bteords  of  1874,  oaae 
Ho.  60,  p.  188;  of  1879,  60, 184;  of  1881,  66, 149;  of  1883,  167,  626;  of  1884,  164,  369;  of 
1886,  6, 11 ;  Idem,  86,  66 ;  of  1886,  86,  186. 

*  Br&hmanas,— Ponj.  Bea  <yf  1888,  149,  449 :  R&jpat,— P.  B.  of  1874,  case  No.  86 ;  J£is 
•ad  others,— p.  B.  of  1876, 1, 1 ;  Idem,  60, 188 ;  of  1888, 172,  686 ;  of  1886,  88,  69. 

*  Kshaiaiyas—P.  B.  of  1878, 72, 283 :  Jats,— P.  B.  of  1884,  27,  72 ;  of  1886, 86,  181 ;  of 
1886,  48,  82. 

^  Jto,— Pnnjib  Beoords  of  1878,  77,  242;  of  1886, 120,  284. 

*  Ponj&b  Beoordfl,  1867,  oase  24,  page  76 ;  Idem,  1878,  oase  81,  page  60. 

*  Bari  Sing  t.  GMha,  Pnnj&b  Beoorda  of  1874,  case  60,  page  183. 
^  Punjab  Beoords  of  1867,  oaae  84;  of  1876,  case  1,  page  1. 
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denying  the  validity  of  such  adoptions,  in  other  words,  alleging  that  they  ai« 
governed  by  what  is  regarded  by  the  Courts  of  other  Provinces  as  the  general 
law,  must  prove  the  allegation.^ 

It  is  really  looking  at  the  matter  from  a  wrong  point  of  view,  to  suppose 
tliat  such  adoptions  are  valid  in  the  Punjab  under  the  peculiar  custom  of  th&t 
Province ;  whereas  the  more  accurate  view  appears  to  be,  that  they  are  p€^ 
mitted  or  rather  not  prohibited  by  the  Hindu  law  by  which  the  people  are  ao- 
tually  governed,  and  which  is  contained  in  such  works  as  the  Mitakshart  I 
have  given  you  at  considerable  length,  the  reasons  why  Nanda  Pandita's  wotk 
should  not  be  treated  as  an  authority ;  and  the  state  of  the  law  in  the  Panjab 
furnishes  us  with  conclusive  proof  that  the  innovations  contained  in  the  com- 
paratively recent  treatises  of  that  kind  are  not  respected,  and  their  doctrines  noi 
followed  by  the  Hindus.  When  they  are  not  respected  in  the  Punjab,  is  there 
any  special  ground  for  considering  that  they  are  followed  by  the  Hindus  of  other 
parts  of  India  P  On  the  contrary,  there  are  strongest  grounds  for  believing  that 
if  an  eniquiry  be  even  now  instituted  by  thp  Grovernment,  the  customs  and  usagea 
in  this  respect,  of  the  Hindus  in  other  parts  of  India  would  be  found  to  be  the 
same  as  in  the  Punjab. 

In  Allababad  Nanda  Pandita's  roles  followed.— There  are  very  few 

cases  on  the  subject, Uecided  by  the  Courts  in  the  North- West  Provinces.  Thfii 
High  Court  of  Allahabad,  however,  have  given  effect  to  Nanda  Pandita's  diroc- 
tions  in  their  entirety. 

WIDOW'S  BROTHER'S  SON.— For,  the  Court  have  held  that  a  widow 
adopting  under  the  permission  of  her  husband,  cannot  adopt  her  brother'a 
son.* 

SISTER'S  SON.— It  has  further  been  held  in  two  cases^  that  a  Brahma- 
na  cannot  validly  adopt  his  sister's  son.  Sir  Comer  Petheram,  C.  J.,  in  deliver- 
ing the  judgment  of  the  Court  in  the  later  case  observed, — "  It  is  urged  that 
the  earlier  authorities  on  Hindu  law  do  not  prohibit  such  adoption ;  that  ihe^ 
view  taken  by  the  two  Mimansas  is  opposed  to  the  earlier  authorities ;  and  that 
the  ancient  texts  upon  which  the  Mimdmas  prefer  to  base  their  view  do  not  sup- 
port that  view.  It  is  admitted  that  all  the  Courts  have  hitherto  adopted  the 
view  which  the  Mimansfc  take ;  but  it  is  urged  that  as  that  view  is  wrong,  the 
decisions  based  upon  it  are  wrong  also.  I  do  not  propose  to  re-open  the  question. 
All  the  Courts  have  acted  upon  the  view  taken  by  the  two  Mim&osas,  and  we 
are  bound  to  follow  the  authority  of  a  long  and  uniform  course  of  decisions. 
Sitting  as  a  division  Bench  of  this  Court,  it  is  not  competent  for  us  to  dis    rh 

*  Panjab  Beoordfl  of  1885,  case  86,  page  66. 

•'  Mu88t.  Bdttod  Kuar  y.  Luehmam  Stngf,  7  N.  W.  P.  Reps.,  117. 

*  Luehmeenavih  Rdo  Naik  KaUydh  v.   Mt  Bhina  Bdee,  7  N.  W.  P.  Reps.,  441 ;  Fdih^    ▼- 
Bundar,  I.  L.  B.,  8  Gale,  1. 
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the  long  and  unifonfi  conrse  of  decisions  by  all  our  Courts,  from  the  earliest 
times,  npoti  this  point.  If  the  Respondent  wishes  to  re-open  the  question,  she 
must  go  to  the  Privy  Council." 

There  was  an  appeal  preferred  to  the  Privy  Conncil :  the  decision  of  the 
Judicial  Committee,  however,  was  based  npon  another  gronnd,  and  the  point  of 
law  was  not  decided,  bnt  their  Lordships  expressed  a  strong  opinion  concurring 
with  the  Chief  Justice  in  his  view,  thus, — **  If  it  were  necessary  to  determine 
the  point,  their  Lordships  would  probably  have  little  difficulty  in  accepting  the 
opinion  of  the  High  Court  that  a  Hindu  Brahman  cannot  lawfully  adopt  his 
own  sister's  son."^ 

JAINAS. — The  law  and  usage  of  the  Jainas,  however,  sanction  the  adoption 
of  a  sister's  son  .• 

In  Bombay,  the  earlier  view  seems  to  have  been  different  from  the  present 
view  according  to  which  the  adoption  of  the  sister's  son  and  the  like  is  held 
invalid.   While  dealing  with  preference  in  selection  of  the  boy  to  be  adopted,  Mr. 
Steele  gives  the  order  in  which  relations  are  to  be  adopted.     He  enumerates  the 
fat\er^s  sister^s  son  as  one  who  may  be  adopted,  and  concludes  by  saying  that  the 
sister^s  son  and  daughter's  son  are  adgptible  in  default  of  all  other  relations.    And 
in  this  view,  the  Poona  College  agreed  with  BalchandeikSastri.     He  goes  on  to 
Bay  that  neither  a  paternal  nor  a  maternal  uncle  can  be  adopted  on  account  of  their 
being  "  elder  relations  " ;  and  from  this  he  infers  that  a  younger  brother  may  bo 
adopted.*    In  the  note  attached  to  the  above  passage,  however,  he  refers  to  the 
opinion  of  a  Sastri  excluding  the  daughter's  and  sister's  son.    In  1821  the 
Sastris  in  their  answer  to  questions  put  by  the  Bombay  Sudder  Court*  cite<^ 
the  text  of  Tama  recognizing  the  adoption  of  a  daughter's  son.    But  from  the 
answers  given  by  nine  Sastris  to  certain  questions  put  by  the  Collector  of  Poona,* 
it  appears  that  three  gave  their  opinion  against  the  adoption  of  the  daughter's 
and  sister's  son,  but  six  others  did  not  allude  to  any  such  exception.     The  opi- 
nion of  the  Sastris  is  not  of  much  importance  because  they  were  not  asked  to 
state  the  effect  of  an  actual  adoption  of  such  relations.    In  1824  the  adoption  of 
the  wife's  brother  was  held  valid  ;*  the  Sastris  gave  it  their  opinion  that  the  adop- 
tion of  the  brother-in-law  is  not  expressly  forbidden  by  the  Sastras,  and  that 
when  an  adoption  has  taken  place  with  Vedik  rites,  and  the  initiatory  ceremonies 
of  the  adoptee  have  been  performed  in  the  name  of  the  gotra  of  the  a'dopter, 
the  son  is  invested  with  the  Hneage  and  estate  of  the  adopter.    In  1825  the 

*  Sundar  ▼.  Pdrhatiy  I.  L.  B.,  12  AU.  50  (56.) 

.  *  Hassan  AU  ▼.  Naga  Mdl,  I.  L.  B.,  1  All.,  288. 

*  Steele's  L.  C,  p.  44 ;  see  also  p.  183. 

*  Sucibut  Bdo  Mdnktur  v.  QovindSdo  Bulwant,  2  Borrodaile's  Beps.,  75  (85  and  87.) 

*  Idem,  p.  94. 

*  Bdi  Qangd  y,  Bdi  Bhivihuvcir,  Bombay  Select  Oases,  73. 


-^^ 


344  WHO  MAT  BB  TAKBN  IN  ADOPTION,  OB  CAPACITT  TO  BE  ADOPTBD^ 

Sastri  gave  it  as  bis  opinion  that  a  Br&liinana  oonld  not  properly  ad 
sister's  son,  but  when  once  a  person  was  adopted  with  the  Yedik 
the  adoption  could  not  be  set  aside.'-    In  this  Cletse  the  question  was,  w^ 
could  adopt  his  wife's  sister's  son ;  it  is  difficult  to  understand  how  any 
could  arise  upon  that  point,  possibly  the  Judges  were  thinlring  of  the  G 
Law  prohibiting  marriage  with  the  wife's  sister.    In  1867  the  Bombay 
Court  upheld  the  adoption  of  the  sister's  son  by  a  Hindu  of  the  Yaisya 
one  of  the  three  regenerate  tribes.^ 

DAUOHTEB'S  SON.— It  was  in  1879  that  the  Bombay  High 
declared^  the  adoption  by  a  Br&hmana  of  his  daughter's  son  to  be  invalid' 
and  dealt  with  the  question  in  an  elaborate  judgment  reviewing  all  the  European  I 
authorities  and  the  cases  decided  by  the  different  Courts.  The  decision  is  partlj 
rested  on  the  recent  opinion  of  some  Sfatris,  who  are  merely  SanskritiBts  with- 
out law  and  who  seldom,  if  ever,  adopt  sons ;  partly  upon  mere  inference  dratm 
from  Sanskrit  treatises  on  Hindu  law,  respected  in  that  Presidency ;  and  pariiy 
upon  some  Madras  cases  subsequently  overruled  by  that  Court.  The  condoaon 
of  the  Court  is  expressed  in  these  words, — "  Whether  we  have  regard  to  the 
treatises  on  Hindu  law  above  quoted  as  of  authority  in  this  Presidency,  or  to 
the  opinions  of  the  Bombay  Shastris  which  have  been  mentioned,  or  to  iha 
Hindu  law  as  generally  prevalent  throughout  India,  we  think,  that  itisi 
general  rule  and,  as  said  by  Mr.  Sutherland,  a  fundamental  principle  amongst 
Brahmanas,  EZshatriyas  and  Yaisyas  that  they  are  absolutely  prohibited  fron, 
and  incapable  of,  adopting  a  daughter's  or  sister's  son  or  son  of  any  other 
woman  whom  they  could  not,  by  reason  of  propinquiiy,  many,  and  that  the 
burden  of  proving  a  special  custom  to  the  contrary  amongst  any  memben  ot 
these  three  regenerate  classes,  prevalent  either  in  their  caste  or  in  a  particoltf 
locality,  lies  upon  him  who  avers  the  existence  of  that  custom."  i 

With  respect  to  the  applicability  of  the  doctrine  of  Fadum  valei  to  sod 
adoptions,  the  Court  makes  the  following  observation : — 

"  We,  however,  holding  the  adoption  to  be  invalid,  inasmuch  as  BrahsumSi 
Ejihatriyas  and  Yaisyas  are  positively  interdicted  from,  and  they  are  incapable 
of,  making  such  an  adoption,  are  of  opinion  that  the  maxim  relied  on  for  the 
appellant  is  quite  inapplicable.  There  is  no  necessity  for  the  Court  to  set  aside 
that  T^hich  is  void  ah  initioy  and  the  term  *■  set  aside '  cannot  properly  be  sn^ 
ployed  in  such  a  case.  That  term  is  applicable  only  to  that  which  is  voidable 
not  to  that  which  is  null  and  void.    In  the  case  of  Lahihm&ppd  v.  Rl.    V 

*  Rvkvw  Bhu3/r  Sheo  Bhudr  ▼.  Boopshuker  Bhankwjee,  2  Borrodaile's  Reports,  656  (< 

*  Qanpatrdv  Virethvaf  ▼.  Vithoba  Khanddppd,  4  Bom.  H.  0.  S.,  A.  G.  J.,  190. 

*  Ooptd  Narhar  Srfray  ▼.  Hawmawt  Gfoneta,  I.  L.  £.,  8  Bom.  278;  BhagiHhi  Bmi"       ^' 
l«t,  Idem,  p.  298. 

4  18  Bom.  H«  G.  R.,  86i. 
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prinoiple  on,  and  tHe  extent  to,  which  the  role  factum  valet  is  permitted  to 
)rate  in  cases  of  adoption,  are  fully  considered,  and  this  Conrt  concnrs  in 
it  was  said  by  the  Division  Conrt  in  that  case  upon  that  subject.  It  was 
lere  said  of  that  rule,  *  that  its  proper  application  must  be  limited  to  cases  in 
''hich  there  is  neither  want  of  authority  to  give  or  to  accept,  nor  imperative 
Lterdiction  of  adoption.  In  cases  in  which  the  Shastra  is  merely  directory 
and  not  mandatory,  or  only  indicates  particular  persons  as  more  eligible  for  adop- 
tion than  others,  the  maxim  may  be  usefully  and  properly  applied,  if  the  moral 
precept  on  recommended  preference  be  disregarded.'  In  that  case  it  was  held 
that  incapability,  in  the  alleged  adopted  son,  to  be  given  in  adoption  by  a 
'widow  without  previous  assent  or  direction  of  her  husband — ex.  gr.,  his  being  an 
only  son  at  the  time  of  the  alleged  adoption — ^would  be  fatal  to  the  adoption, 
and  could  not  be  aided  by  the  maxim  factum  vahtJ* 

It  should  be  observed  that  in  the  cases  under  consideration  there  is  no  want 
of  capacity  to  give  or  to  accept,  but  the  prohibition  is  considered  by  the  Bombay 
High  Court  to  be  an  imperative  interdiction*    The  Court,  however,  do  not  cod- 
aider  the  principle  upon  which  a  precept  of  Hindu  law  enjoining  or  prohibiting 
something  is  to  be  distinguished  either  as  directory  or  as  mandatory.    It  is  not 
explained,  why  the  affirmative  precept  on  preference  should  be  assumsd  to  be 
recommendatory,  and  the  negative  rule  forming  part  of  the  same  precept  be 
(usumed  to  be  of  a  contrary  character,  and  an  imperative  interdiction.    The  Court 
have  refused  to  apply  the  doctrine  of  factum  valet  to  the  prohibitions  forbidding 
the  adoption  of  an  only  son  and  of  the  daughter's  son  and  the  like,  but  express  an 
opinion  that  the  affirmative  injunctions  are  merely  directory.     The  reason  for 
this  differentiation  is  not  stated.    But  a  prohibition  also  may  be  either  pre- 
ceptive or  imperative.    It  would  be  begging  the  question  to  say  that  this  is  an 
^imperative  rule  and  the  doctrine  of  factum  valet  does  not  apply ;  whereas  you 
are  to  take  into  consideration  the  principles  of  that  doctrine  as  the  criterion  for 
determining  whether  the  rule  is  intended  to  be  mandatory  or  recommendatory,  in 
cases  like  the  above ;  and  you  should  further  bear  in  mind  that  if  the  adoption 
be  void  and  the  boy  given  and  accepted  be  not  a  son,  he  would  then  be  the  slave  of 
the  adopter,  according  to  Hindu  law.     The  validity  of  such  adoptions  amongst 
Sudras  should  have  been  taken  into  consideration  for  determining  the  character 
of  the  rule ;  but  the  Bombay  High  Court  seem  to  have  out-Brahman«ed  the 
ancient  Brihmanas  themselves  in  their  contempt  for  Sudras  by  incorporating 
"^'^^h  their  judgment  a  note^  in  which  marriages  of  Sudras  are  fancied  to  be  no 
ier  than  licensed  concubinage  according  to  Hindu  law  as  understood  by  the 
nent  writer  of  the  note, — and  so  the  Court  were  unable  to  derive  any  aid 
n  the  same.    Both  the  Bench  and  the  Bar  of  the  Bombay  High  Court  appear 


*  I.  L.  B.  3  Bom.,  289. 
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to  labour  under  the  erroneons  impression  that  the  loroest  dctseea  of  Hindus,  wlio 
are  really  of  mLced  orig^,  are  Sudras  who  are  of  pure  origin  and  snpenor  to 
most  of  the  mixed  castes  forming  the  lowest  strata  of  the  Hindn  oommnnity. 

Subsequently,  however,  an  application  was  filed  for  a  review  of  judgment  is 
this  very  case  upon  the  ground  of  custom  in  the  locality.  The  application  ^m 
made  eighteen  months  after  time,  and  it  was  alleged  that  the  delay  was  caused  b 
consequence  of  the  applicant  being  engaged  in  collecting  instances  of  the  custom, 
but  the  Court  were  of  opinion  that  that  was  not  sufficient  excuse.^ 

WIDOW'S  BROTHER'S  SON.— An  adoptbn  by  a  widow  of  her  brother'i 
son  was  upheld,  as  that  fact  was  not  relied  on  as  unfitting  him  for  adoption,  ihe 
case  being  one  from  the  Southern  Mahratta  country.* 

In  Madras. — ^The  European  authorities  found  that  the  usage  amongst  the 
people  in  Madras  was  different  from  the  law  contained  in  the  Dattaka-Mimantt^ 
Mr.  Ellis  observes,^ — "  In  practice,  the  adoption  of  a  sister's  son  by  persons  of 
all  castes  is  not  uncommon ;  the  authority  above  quoted,  resting  as  it  does  on  a 
single  text,  and  that  not  pointedly  prohibitory,  cannot  be  considered  suf&cieni 
to  vitiate  such  adoption."  They  seem  to  have  thought  that  the  rule  agunst 
such  adoption  is  not  absolutely  binding.^ 

The  Privy  Council  also  appears  to  have  considered  the  rule  not  to  be  of  socli 
a  character  as  to  render  void  an  adoption  made  in  contravention  thereof  i  for,  an 
admission  by  the  father  of  a  party  was  held  by  the  Judicial  Committee  to  put 
him  out  of  Court,  in  the  following  passage^, — '^  If  the  genuineness  of  the  deposi- 
tions is  established,  of  which  their  Lordships  entertain  no  doubt,  they  are 
decisive  of  the  case.  In  them  the  appellant's  father  three  times  deliberatdj 
styles  the  respondent  an  adopted  son.  Now,  if  there  were  no  adoption  at  all, 
or  if  the  actual  adoption  were  for  any  reason  legally  invalid,  the  respondent 
would  of  course  not  be  entitled  to  that  designation.  They  amount  therefore  to 
a  complete  admission  of  the  whole  title  of  the  respondent,  both  in  fact  and  in 
law,  and  show  that  the  objections  which  have  been  urged  to  his  claim;  in  tlie 
opinion  of  the  appellant's  father,  who  probably  was  well  acquainted  with  all 
the  circumstances,  and  may  be  assumed  to  have  known  the  Hindu  law  and 
customs,  had  no  foundation."  It  was  admitted  by  Counsel  of  both  parties 
before  the  Privy  Council  that  the  parties  to  the  case  were  Yaisyas,  but  the 
Madras  High  Court  attempt  to  get  rid  of  this  case  by  saying  that  the  parties 
were  really  Sudras.^  It  is  difficult  to  understand  how  that  fact  not  known  to 
the  Judicial  Committee  can  affect  the  force  of  their  decision. 

*■  Qinowa  v.  Bhimdji  Baghunath,  I.  L.  B.,  9  Bom.,  68  (62.) 

*  Oopal  Narhar  Safray  v.  Hanmant  Qanesh  Bafray,  I.  L.  B.,  6  Bom.,  107- 

'  2  Strange's  H.  L.,  101.  *  1  Strange  H.  L.,  84 ;  Strange'a  Manual,  seos.  88  •"    39* 

*  Bamalinga  Pallai  v.  Sadaeiva  PUlai,  9  Moore  I.  A.,  606;  1  W.  R.,  P.  G.,  26. 

*  Jivani  Bhai  v.  Jivu  Bhai,  2  Mad.  H.  0.  B.,  462  (467.; 
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The  Madras  High  Court,  however,  taking  Austin's  yiew  of  cnstomary  law, 
namely,  that  a  custom  which  has  never  been  judicially  recognized  cannot  be 
permitted  to  prevail  against  distinct  authority, — did  refuse  to  act  upon  the 
opinion  of  the  European  authorities,  and  held  that  in  the  Andhra  country,  a 
Brahmana  could  not  adopt  his  sister's  son,  and  that  the  theory  of  adoption  is, 
that  the  son  adopted  is  to  be  considered  as  actually  begotten  by  the  adoptive 
father.^     Of  course  they  laboured  under  the  misconception,  that  the  Dattaka- 
Mim^nsi  and  the  Dattaka-Chandrika  contained  the  general  law  on  the  subject, 
binding  on  the  Hindus  in  all  parts  of  India.     They  could  not  account  for  the 
difference  of  opinion  amongst  the  Pundits,  for  they  observe, — "  On  the  point  of 
the  validity  of  the  adoption  of  the  son  of  a  person  with  whom  the  adopter  could 
not  have  intermarried,  there  will  be  found  great  conflict  of  opinion  among  the 
Pandits,  but  none  whatever  upon  the  authorities."*    The  honesty  of  the  really 
honest  Pandits  were  thus  questioned  by  the  learned  Judges  who  laboured  under 
the  above  misconception.    In  a  later  case^  the  adoption  of  a  sister's  son  was 
declared  invalid,  but  the  party  taking  exception  to  the  adoption  was  held  to 
be  estopped  by  his  conduct  from  impeaching  its  validity.    The  Court  observed, — 
**  On  the  contrary  we  are  of  opinion  that  although  the  adoption  was  invalid  and 
inadequate  of  itself  to  create  communion,  that  commm^on  has  been  created  by 
tbe  course  of  conduct  of  the  plaintifiE  and  his  family,  coupled  with  the  defend- 
ant's changed  situation  which  has  resulted." 

DAUGHTER'S  AND  SISTER'S  SON.— The  lawyers  being  thus  aware 
of  the  views  of  the  Madras  High  Court,  as  well  as  of  the  rule  laid  down  by  the 
PriTy  Council  that  in  India  clear  proof  of  usage  will  oatweigh  written  texts 
of  law,  advised  their  clients  in  subsequent  cases  to  give  evidence  of  usage.  And 
it  has  been  held  in  one  case^  by  a  Full  Bench  of  that  Court  that  the  evidence 
was  BuMcient  to  establish  that  the  adoption  of  a  sister's  son  by  Nambadri 
Br&hmans  is  sanctioned  by  the  customary  law  of  Malabar ;  and  it  has  been 
more  generally  laid  down  by  another  Pull  Bench^  that  in  Southern  India  the 
custom  which  exists  among  Br&hmans  of  adopting  a  sister's  or  daughter's  son 
is  valid. 

MATERNAL  AUNT'S  DAUGHTER'S  SON.— In  another  case*  the  boy 
was  related  to  the  adopter  both  on  his  father's  and  mother's  side,  and  the 
validity  of  the  adoption  was  impeached  on  the  ground  of  the  relationship  on 

^  Narasammdl  v.  Bcdardrndcharlu^  1  Mad.  H.  G.  B.,  420. 

*  Jivani  Bhai  t.  Jivu  Bh&i,  2  Mad.  H.  0.  R.,  462  (468.) 

*  Qopdldyyan  ▼.  Baghupatidyyan,   7  Mad.  H.  C.  B.,  250  (257.) 

*  Eranjoli  lUath  Vishnu  Namh'&dri  ▼.  Eranjoli  Illath  Krishnan  NamHkdriy  L   L.  B.,  7 
Mad.,  3. 

*  Vayidindda  t.  Appu,  I.  L  B.,  9  Mad.,  44. 

'  Veiikata  t.  Qtibhadra,  I.  L.  B.,  7  Mad.,  648. 
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the  adopter's  mother's    side.    The  following    diagram  exhibite    the   prerioiis 
relationship  between  the  adopter  and  the  adoptee : — 

Father 


Son  Father  Fathor 


Daughter    Mother  Father    Son 


Daughter 

f 

A  is  the  adoptive  father  and  B  bhe  adopted  son :  considering  the  relation' 
ship  on  A's  father's  side  the  adoption  is  not  only  nnexceptionable,  bnt  also 
commendable,  because  B  is  A's  paternal  first  cousin's  son  and  is  deemed  as  ft 
brother's  son  according  to  the  dassificatory  system ;  but  it  was  contended  thit 
regard  being  had  to  the  relationship  on  A's  mother's  side,  the  adoption  was  bai, 
as  there  could  be  no  legal  marriage  between  A  and  the  mother  of  B,  she  bein| 
within  the  prohibited  degrees.     The  Madras  High  Court  held  in  the  first  plao^ 
that,  according  to  the  usage  obtaining  both  in  the  Telugu  and  the  Tamil  countrj, 
a  marriage  between  a  maternal  uncle  and  his  niece  is  not  incestuous,  and  they^ 
explain  the  origin  of  this  usage  by  referring  to  a  hymn  of  the  Bigveda,  which 
appears  to  recognize  the  marriage  by  a  man  of  his  maternal  uncle's  oi'  paternal 
aunt's  daughter.    In  the  second  place,  it  is  held  that  even,  according  to  the 
general  law  of  the  Mitakshari,  the  mother  of  B  is  eligible  for  marriage  by 
A,  and  the  reason  assigned  is,  that  she  is  beyond  the  fifth  degree.     The  learned 
judges  appear  to  have  laboured  under  a  misapprehension  in  calculating  degrees 
of  relationship,  for  the  mother  of  B  is  clearly  within  five  degrees  of  A  accord- 
ing to  the  Mit^kshard.     The  Hindu  mode  of  computation  of  degrees  is  peculiar; 
if  two  persons  are  within  four  degrees  of  descent  from  a  common  ancestor  'who 
is  not  beyond  four  degrees  of  ascent  from  either,  then  they  are  within  five 
degrees.^    For  instance,  the  mother  of  B  is  in  the  fourth  degree  from  A  aooord- 
ing  to  Hindu  law,  but  she  is  in  the  sixth  degree  according  to  the  Suooe"  on 
Act.a 

*  MSt4kahar&  on  Y&jnaralkya,  I,  53 1  West  A  Buhler,  pp.  121— 123|  and  490  note. 

*  Act  X  of  1866,  Section  24. 
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This  case  illaBtrates  the  difficulty  and  imcertainty  introduced  by  Mr.  Suther- 
land's marriage-theory,  according  to  which  the  adoption  would  be  invalid. 

SON   OF  THE  DAUGHTER  OF  A  SAGOTRA  MALE.— A  lawyer  who 
la  faTniliar  with  the  mode  in  which  Nanda  Pandita  has  deduced  his  rule  of  exclu- 
sion whatever  that  may  be,  would  be  disposed  to  think  that  when  the  adoption 
of  the  daughter's  and  the  sister's  son  has  been  held  by  the  Madras  High  Court 
to  be  yalid  amongst  the  regenerate  tribes,  the  vexaia  qoestio  of  prohibited  degrees 
for  adoption  has  been  settled,  and  much  useless  litigation  sometimes  resulting 
in  great  hardship  has  been  saved.    For,  the  whole  doctrine  of  incongruity  of 
relaiionBlup  rests  upon  texts  prohibiting  the  adoption  of  the  daughter's  and  the 
sister's  son  ;  and  if  it  is  found  that  that  prohibition  is  not  respected  in  Madras, 
the  foundation  itself  is  wanting^  and  therefore  the  whole  superstructure  must  fall 
to  the  ground ;  and  it  may  reasonably  be  inferred  that  the  rule  of  exclusion,  or 
the  J^attaka-Mim&nsi  itself,  is  not  respected  there.    It  was,  no  doubt,  upon  proof 
of  i^lage,  that  the  adoption  of  the  daughter's  and  sister's  son  is  declared  valid, 
but  it   seems  to  follow  a  fortiori  that  relationship  does  not  stand  in  the  way  of 
adoptions.     But  the  Madras  High  Court  look  at  the  matter  from  an  opposite 
point  of  view.    Nanda  Pandita's  rule  of  prohibited  degrees  for  adoption  is  consi- 
dered the  general  law  of  India,  and  no  exception  to  that  rule  is  to  be  admitted 
except  upon  clear  proof  of  usage  in  every  individual  case,  and  accordingly  it 
h^  been  held  that  the  adoption  of  the  son  of  a  woman  who  was  by  birth  a 
tagotra  of  the  adopter  is  invalid,^  in  the  absence  of  evidence  of  usage  to  the 
contrary.     This  decision  does,  for  the  first  time,  judicially  determine  the  rule 
if  exclusion,  intended  to  be  laid  down  by  Nanda  Pandita,  and  as  such,  is  of  very 
great  general  importance.    The  reasons  for  the  conclusion  arrived  at  by  the 
Court  are  set  forth  in  the  following  part  of  the  judgment: — 

"  According  to  the  commentaries,  the  rule  is  that  niyoga  must  be  possible 

between  the  adoptive  father  and  the  mother  of  the  child  taken  in   adoption ;  but 

according  to  the  inference  drawn  by  Sutherland,  it  is  equivalent  to  saying  that 

legal  marriage  must  be  possible.     Prohibited  connection  m  the  case  of  marriage 

has  reference  to  the  relationship  in  which  the  couple  between  whom  marriage  is 

proposed  stand  irrespective  of  marriage  and  when  the  girl  selected  for  marriage 

is  a  maiden.     But  prohibited  connection  in  the  case  of  niyoga  has  reference  to 

the  relationship  between  a  married  woman  and  the  person  who  is  appoijited  to 

beget  a  child  upon  her.    In  comparing  the  law  of  prohibited  connection  in  the 

one  case  with  that  in  the  other,  it  is  necessary  to  bear  in  mind  the  theory  that 

hy  marriage  a  woman  passes  into  her  husband's  family,  or,  as  the  writers  on 

Hindu  law  say,  her  gotram  becomes  that  of  her  husband.    It  should  also  be 

i^membered  that  the  rules  of  prohibited  connection  had  a  common   object  in 

both  cases,  viz,j  the  prevention  of  incest. 

^  Minahthi  y.  Rdmanddd,  I  L.  B.,  11  Mad.,  49. 
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'*  In  the  case  of  marriage,  there  are  three  prohiUtionB,  otv. — 

(I)  The  couple  between  whom  marriage  is  proposed  should  not  be  sapindas; 

(II)  They  should  not  be  sagotras ;  and 
(in)  There  should  be  no  Yiruddha  Sambandha  or  contrary  relaticHiship^ 

that  is,  such  relationship  as  would  render  sexual  connection  between  them  in- 
cestuous. 

"  This  contrary  relationship  is  defined  as  consisting  in  the  couple  being  so 
related  to  each  other  that  by  analogy  the  one  is  the  father  or  the  mother  of  tiis 
other,  as  for  instance,  the  daughter  of  the  wife's  sister  and  the  sister  of  iht 
paternal  uncle's  wife.  Now  the  rales  as  to  the  person  eligible  for  appointment 
to  beget  a  child  are  to  the  following  effect : — According  to  Manu,  Chap.  IX, 
verse  59,  a  brother  or  a  sapinda  relation  can  alone  be  appointed.  The  brothar 
or  sapinda  mentioned  is  the  brother  or  sapinda  of  the  woman's  husband  who  by 
reason  of  marriage  is  in  law  her  own  brother  or  sapinda*  As  a  sapinda  hit 
gotram  must  be  the  same  as  that  of  her  husband,  and  as  the  marriage  between 
her  and  her  husband  must  be  taken  to  have  been  in  accordance  with  the  law  as 
to  prohibited  relationship,  she  could  not  have  been  in  her  maiden  state  a 
sapinda  of  the  person  declared  eligible  for  appointment.  There  is,  therefore, 
no  conflict  between  the  law  of  marriage  and  the  rule  prescribed  by  Manu  as  to 
niyoga.  Yijuavalkya  declares  in  Chap.  11,  verse  128,  that  a  Sapinda  or  Sagotra 
or  some  other  person  may  be  appointed  to  beget  issue.  In  Mitdksharfi,  Chap.  I, 
Sec.  XI,  verse  I,  the  son  of  the  wife  is  defined  to  be  one  begotten  on  a  wife  by  i 
kinsman  of  her  husband  or  some  other  relative.  In  Dattaka  Mim&nsi,  Sec.  V, 
verse  16,  the  commentator  says  the  person  appointed  may  be  a  brother,  a  near 
or  distant  kinsman  and  so  forth,  and,  as  a  justification  for  introducing  the  wwd 
^  so  forth '  he  observes  as  follows : — '  Nor  is  such  appointment  of  one  unconneot- 
ed  impossible,  for  the  invitation  of  such  may  take  place  under  this  text, — ^For 
the  sake  of  seed,  let  some  Br&hmana  be  invited  by  wealth.'  As  to  the  sapinda 
or  sagotra  of  her  husband,  he  could  not  have  been  her  sapinda  or  sagoin 
when  she  was  a  maiden,  as  already  explained.  As  to  some  other  perscm,  the 
proper  construction  is,  some  person  like  the  others  previously  specified,  in  the 
sense  that  sexual  intercourse  with  him  would  not  be  incestuous  under  the  mar- 
riage law.  Thus,  there  is  no  conflict  between  the  law  of  appointment  as  to  the 
person  ^eligible  for  appointment  and  the  law  of  marriage  as  to  the  person  eligible 
for  marriage.  The  object  in  both  was  that  the  sexual  interoourse  authorised 
by  law  should  not  be  incestuous,  and  the  religious  foundation  for  the  mlA  is 
that  the  offspring  of  incest  is  outcast  and  not  competent  to  offer  fnue^.  or 
annual  oblations  with  efficacy.  The  point  in  the  analogy  consists  in  securi  ;  a 
son  competent  to  perform  those  oblations,  and  the  analogy  holds  good  wheth  it 
is  considered  in  connection  with  the  law  of  appointment  or  the  law  of  marri  ^• 
Marriage,  niyoga  and  adoption  were  alike  ordained  from  a  religious  po'* '  of 
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Tiew  hj  ancient  writers  on  Hindu  law  for  the  production  of  a  son  competent  to 
ofiEer  annual  and  funeral  oblations  with  efficacy,  and  Sutherland  referred  to  the 
law  of  marriage  as  to  what  is  and  is  not  incestuous  connection,  probably  because 
it  is  the  law  now  in  force ;  whilst  the  commentators  referred  to  the  law  of 
appointment  and  explained  it  by  reference  to  the  law  of  marriage  because  the 
object  common  to  marriage  and  niyoga  was  alike  to  preyent  incest.  It  does  not 
seem  to  us  that  in  substance  there  is  any  error  whether  the  rule  of  prohibited 
connection  which  is  taken  as  a  guide  is  taken  from  the  one  or  other,  proyided 
special  cases  of  deviation  from  the  rule  referable  to  other  ancient  practices  are 
recognized  as  exceptions  to  the  general  rule  when  they  are  proved  by  usage. 
As  to  the  argument  that  the  expression  'Yiruddha  Sambandha'  or  contrary 
relationship  or  prohibited  connection  is  applied  by  writers  on  Hindd  marriage 
to  relationship  other  than  sapinda  or  sagotra  relationship, — it  is  perfectly  true ; 
but  it  does  not  follow  that  sapinda  and  sagotra  relationship  does  not  render  the 
connection  equally  incestuous.  It  would  be  monstrous  to  say,  and  there  is  no 
authority  for  the  statement,  that  a  brother  might  be  appointed  to  begiet  a  child 
upon  his  sister  for  her  husband ;  and  marriage  is  prohibited  among  Brahamans 
in  Southern  India  between  a  girl  and  a  boy  who  are  of  the  same  gotra,  because 
they  stand  to  one  another  in  the  relation  of  brother  and  sister  as  being  descended 
from  the  same  paternal  ancestor. 

''  Another  objection  is  that,  according  to  this  rule,  the  adoption  of  a  daughter's 
son,  of  a  sister's  son,  and  of  a  brother  is  not  permitted,  whilst  according  to  usage 
it  is  permitted.  In  the  case  of  the  two  former,  the  special  usage  is  referable  to 
the  ancient  law  of  Putrika  Putra ;  and  in  the  case  of  a  brother,  if  a  special 
usage  is  proved,  it  may  be  referable  to  the  ancient  practice  of  regarding  the  eldest 
brother  as  a  father.  On  this  point,  however,  we  do  not  consider  it  necessary  to 
express  any  opinion  in  the  absence  of  evidence  as  .to  usage.  But  these  special 
cases  do  not  seem  to  us  to  negative  the  applicability  of  the  rule  under  considera- 
tion as  a  general  rule.  The  case  before  us  is  not  one  referable  to  any  authorized 
ancient  practice  or  text ;  nor  was  there  any  plea  or  evidence  of  a  special  usage." 

THE  REASONS  FOR  THIS  DECISION  which  is,  as  I  have  already 
told  you,  one  of  very  great  general  importance,  should  be  carefully  examined. 

It  should  be  specially  noticed  that  the  Full  Bench  does  not  accept  as  correct 
Mr.  Sutherland's  interpretation  of  the  words  *'  and  so  forth  "  in  the  expression 
"  the  capabiliiy  of  having  sprung  from  the  adopter  himself  through  an  appoint- 
m^t  (to  r^ise  issue  on  another's  wife,)  and  so  forth  ;**^  for,  he  thought  that  by 
tb  3e  words  I^anda  Pandita  intended  to  include  marriage,  but  the  Madras  High 
C<  irt  take  them  to  include  "  invitation  by  wealth,"  in  fact  the  Court  adopts  the 
8ft   3  view  which  Pundit  Bharat  Chandra  Siromani  sets  forth  in  his  commentary 

*  Dat.  Mim.  6, 16  and  note. 
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on  the  Dattaka-Mim&nsa.  Hence  tlie  prohibited  degrees  for  adoption  are  to  be 
ascertained  by  considering  the  possibility  of  sexual  intercourse  of  the  adopter 
with  the  boy's  mother  in  her  married  state  through  tUyoga^^  The  Court  obserres, 
'^  the  rule  is  that  niyoga  must  be  possible,  but  according  to  the  inference  drami 
by  Sutherland,  it  is  equivalent  to  saying  that  legal  marriage  must  be  possible,'' 
and  proceeds  to  examine  whether  this  inference  is  correct. 

The  first  step  in  the  chain  of  reasoning  seems  to  be  liable  to  exception ;  for 
it  is  observed, — "  Prohibited  connection  in  the  case  of  marriage  has  reference  to 
the  relationship  in  which  the  couple  between  whom  marriage  is  proposed  stand 
irrespective  of  marriage  and  when  the  girl  selected  for  marriage  is  a  maiden." 
But  the  Court  omitted  to  take  into  consideration  the  fact  that  all  the  sages  thai 
ordained  the  rules  of  the  Hindu  law  of  marriage,  recognize  the  Paunarhhava,  or 
son  of  the  tioice-married  woman ;  hence  the  re-marriage  of  Hindu  widows  being 
recognized,  the  relationship  by  affinity  must  also  be  taken  into  account  for 
arriving  at  a  correct  conclusion.  For  instance,  gotra-relationship  is  an  artifidal 
one,  and  as  such,  is  liable  to  change :  a  woman  by  marriage  ceases  to  be  a  mem- 
ber of  her  father's  gotra,  and  becomes  a  member  of  her  husband's  gotra;  mmi- 
larly  an  adopted  son  ceases  on  adoption  to  be  a  member  of  his  natural  father's 
gotra  and  becomes  a  member  of  his  adoptive  father's  gotra ;  both  of  them,  how- 
ever, retain  the  consanguineal  sapinda  relationship  to  their  sapinda  relations  bj 
birth,  but  there  is  this  difference  that  a  married  woman  on  her  marriage  becomeB 
also  a  consanguineal  sapinda  relation  of  her  husband  and  his  sapindas,  whereas 
the  adopted  son  does  not  become  so,  but  he  becomes  a  sapinda  of  his  adoptive 
parents  in  the  sense  of  connection  through  funeral  oblations  of  food.  Now  it  is 
admitted  on  all  hands,  that  an  adopted  son  can  espouse  a  girl  of  the  gotra  of  bis 
birth,  if  she  be  beyond  the  degrees  of  sapinda  relation ;  therefore  by  parity  of 
reason,  it  must  follow  that  a  widow  may  be  married  by  a  man  of  the  gotra  of 
her  birth,  if  they  are  not  related  as  sapindas  to  each  other ;  and  that  a  widow 
cannot  be  espoused  either  by  a  sapinda  or  a  sagotra  of  her  deceased  husband 
and  therefore  also  of  herself.  It  should  be  borne  in  mind  that  the  law  of  prohi- 
bited degrees  for  marriage  is  intended  to  guard  against  certain  social  evils  which 
must  otherwise  spring  up.  The  rule  of  prohibited  degrees  for  marriage  is  not 
the  same  in  all  countries ;  it  is  framed  in  consonance  to  the  social  exegencies  of 
each  c<2mmunity.  The  Hindu  law  prohibits  the  largest  number  of  relations  that 
are  not  forbidden  by  any  other  known  system  of  law.  And  the  reason  is  not  far 
to  seek :  the  joint  family  system  is  the  normal  condition  of  Hindu  society,  and 
whatever  reason  may  be  assigned  for  the  prohibition  of  the  mandage  bet  en 
brothers  and  sisters,  which  obtains  in  all  systems  of  law,  applies  with  equal  f  ce 
to  the  male  and  female  members  bom  in  a  joint  family.    And  the  same  rea    ns 

'  8riramulu  y,  RamayyOf  I.  L.  B.,  S  liad.,  16. 
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that  justify  the  prohibition  of  the  marriage  by  a  man  of  a  damsel  who  stands  to 
him  as  a  sapinda  or  a  sagotra  by  birth,  would  necessitate  the  prohibition  of  the 
marriage  by  a  man  of  a  widow  who  is  his  sapinda  or  sagotra  by  affinity,  that  is 
to  say,  whose  deceased  husband  was  his  sapinda  or  sagotra  by  birth. 

Passing  over  some  other  propositions  which  are  unexceptionable,  we  come 
to  the  following  observation, — '^It  should  be  remembered  that  the  rules  of 
prohibited  connection  had  a  common  object  in  both  cases,  (t.6.,  in  niyoga  and 
marriage,)  viz,,  the  prevention  of  incest."  This  remark  seems  to  involve  the 
fallacy  of  petiHo  prindpii ;  for,  incest  means  the  sexual  intercourse  between  a 
man  and  a  woman,  marriage  between  whom  is  prohibited  by  reason  of  consan- 
gnimty  or  affinity ;  and  if  you  say  that  niyoga  must  be  so  arranged  as  to  avoid 
incest,  you  assume  that  niyoga  is  not  possible  between  a  man  and  a  woman,  who 
cannot  intermarry. 

According  to  the  Hindu  law,  marriage  is  prohibited  on  three  grounds,  namely, 
(1)  sapinda  relationship,  which  is  consanguineal,  (2)  sagotra  relationship  which 
may  be  consanguineal  or  artificial,  (3)  and  Yiruddha  Sambandha  or  incongruous 
relationship  including  affinity  and  spiritual  connection.  The  Court  in  noticing 
these,  says, — "Viruddha  Sambandha  or  contrary  (incongruous)  relationship, 
that  is,  such  relationship  as  would  render  sexual  connection  between  them  inces- 
tuous." This  observation  also  seems  to  be  very  vague :  certain  relations  by 
affinity  and  a  few  spiritual  connections,  who  are  neither  aapindas  nor  sagotras  are 
prohibited  for  marriage  which  if  permitted,  would  involve  Viruddha  Sambandha 
or  incongruous  relationship.  But  this  is  simply  a  moral  injunction,  for  such 
marriages  though  disapproved  are  valid  in  law.  Hence  you  cannot  call  them 
incestuous  except  in  a  figurative  sense. 

Then,  the  Court,  relying  upon  the  vague  translation^  of  a  text  of  Manu, 
goes  on  to  observe, — "  According  to  Manu,  chapter  IX,  verse  69,  a  brother  or  a 
sapinda  relation  can  alone  be  appointed.  The  brother  or  sapinda  mentioned  is 
the  brother  or  sapinda  of  the  woman's  husband  who  by  reason  of  marriage  is 
in  law  her  own  brother  or  sapinda.  As  a  sapinda  his  gotram  must  be  the  same 
as  that  of  her  husband,  and  as  the  marriage  between  her  and  her  husband  niust 
he  taken  to  have  been  in  accordance  with  the  law  as  to  prohibited  relationship, 
fihe  could  not  have  been  in  her  Tnaiden  state  a  sapinda  of  the  person  declared  eUgihle 
for  appointment.^^  In  the  first  place  it  should  be  observed  that  what  Mami  says 
IS,  that  the  devara  or  brother-in-law,  or  a  sapinda  of  the  wotiuin  may  be  appointed 
to  raise  issue ;  there  is  nothing  in  the  text  which  may  justify  the  conclusion  that 
the  word  sapinda  is  to  be  taken  as  relating  to  the  husband ;  but  the  rendering  of 
the  word  devara  or  brother-in-law,  into  "  husband's  brother  "  may  lead  one  to 
^nk  that  the  word  sapinda  must  also  be  taken  relatively  to  the  husband.    Then, 

*  See  Supra f  p.  320. 
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again  the  remark  that  the  husband*B  brother  is  in  law  her  own  brother  is  erro- 
neous, however  consistent  it  may  be  with  English  notions ;  for,  according  to  the 
Hindns,  the  husband's  elder  brother  is  to  be  looked  upon  as  the  father-in- 
law,  and  his  younger  brother  as  a  son  :^  the  idea  of  equality  is  foreign  to 
Hindu  notions.     The    observation  of  the  Madras   High   Court  that  a  sapinds 
of  the  husband  could  not  be  the   sapinda  of  the  wife  in  her  maiden  state, 
is  quite  inconsistent  with  the  Hindu  law  of  marriage,  though  it  may  perhaps 
be  consistent  with  the  usage  in  Madras,  according  to  which  a  man  may  many 
even    his    maternal    uncle's    daughter,    and  therefore  prohibited  degrees  for 
marriage  of  a  man,  on  the  ground  of  sapinda  relationship,  must  be  limited 
there  within  the  gotra  of  the  family  of  his  birth.     But  on  this  side  of  India, 
the  sapindas  on  the  maternal  side  are  also  prohibited,  and  as  Nanda  Pandita 
was   an  inhabitant  of  Benares,   his  views  must  be  understood  having  regard 
to  the  Institutes  of  law,  and  not  to  any  usage  peculiar  to  Madras  and  owing  its 
origin  probably  to  the  fact  that  only  a  few  Brahman  families  originally  migrated 
to  that  place,  and  the  prohibited   degrees  for  marriage,  as  laid  down  in  the 
Sastras  could  not  conveniently  be  avoided  by  them.     I  have  already  told  yon  that 
a  man's  half  brother  or  his  paternal  uncle's  son  may  legally  marry  his  mother's 
sister  or  his  maternal  qpicle's  or  aunt's  daughter,  though  some  of  these  marriages 
may  be  disapproved ;  but  there  is  no   objection  whatever   to  a  man's  paternal 
uncle's  son  marrying  his  mother's  brother's  or  sister's  daughter,  far  less  to  the 
marriage  between  her  and  a  more  distant  paternal  sapinda  of  his.    In  such 
cases,  the  man  is  a  sapinda  both  to  the  paternal  uncle's  son,  or  the  like,  as  well 
as  to  his  wife  in  her  maiden  state ;  and  the  man  being  a  sapinda  of  the  husband 
is  declared  eligible  for  appointment  on  his  wife  who  is  a  sapinda  to  the  man  in 
her  maiden  state.     The  main  ground,  therefore,  on  which  the  Court  bases  their 
conclusion  that  niyoga  and  marriage  are  co-extensive  as  regards  the  femalee 
prohibited,  is  untenable. 

From  the  foregoing  premises  the  Court  appear  to  be  disposed  to  come  to 
the  conclusion  in  favour  of  Sutherland's  inference,  and  with  a  view  to  fortify 
that  position,  it  is  observed, — "  It  would  be  monstrous  to  say,  and  there  is  no  autluh 
rity  for  the  statement^  that  a  brother  might  be  appointed  to  beget  a  child  upon 
his  sister  for  her  husband."  This  argumentum  ad  hominem,  however,  cannot  he 
relied  on  in  considering  an  ancient  usage,  which  is  pronounced  by  Mann  himself 
to  be  fit  only  for  brutes  ;  besides,  it  loses  its  force  in  the  case  of  more  distant 
female  sapinda  relations ;  and  the  monstrosity  disappears  in  the  case  of  pa^'^mal 
or  maternal  uncle's  or  aunt's  daughter,  not  to  speak  of  remoter  relations,  wL  are 
eligible  for  marriage  according  to  most  systems  of  law.  It  is  on  the  other  1  md, 
equally  monstrous  to  the  feelings  of  the  Hindus  of  the  present  day  to  e^"  wse 

*  See  Manu  IX,  57. 
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that  the  fsfther  or  the  paternal  nncle  or  the  elder  brother  of  a  man  could  be 
appointed  to  raise  issue  on  his  wife  whom  they  consider  as  a  danghter-in-law,  or 
that  a  man  could  be  so  appointed  on  his  paternal  uncle's  or  elder  brother's  wife 
who  is  looked  upon  as  similar  to  the  mother.  Hence  this  consideration  does  not 
afford  any  reason  for  maintaining  that  the  sapinda  or  sagotra  or  any  other 
person  who  was  to  be  appointed  must  be  one  related  through  the  husband,  and 
not  such  relation  of  the  woman  herself ;  the  texts  do  not  expressly  limit  these 
words  in  that  way :  there  is  thus  abundant  authority  for  the  statement.  Mon- 
strosity is,  indeed,  the  only  true  guide,  and  the  Hindu  lawgivers  have,  while 
dealing  with  sin  and  expiation,  named  the  female  relations  by  consanguinity  and 
affinity,  sexual  intercourse  with  whom  is  considered  so  monstrous  that  the 
man  guilty  of  the  erime  is  punished  with  emasculation  and  death.^ 

It  seems  to  have  been  contended  before  the  court  that  when  the  adoption  of 
the  daughter's  and  sister's  son  is  permitted  according  to  usage,  it  should  be  pre- 
sumed that  the  rule  does  not  obtain  in  Madras.  As  to  this,  the  Court  observes, — 
"  In  the  case  of  the  two  former,  (the  daughter's  and  sister's  son,)  the  special 
usage  is  referable  to  the  ancient  law  of  Putrika-Putra."  But  it  should  be  ob- 
served that  if  the  adoption  in  the  Dattaka  form  had  been  a  modem  innovation 
replacing  the  ancient  usage  of  af&liating  the  Putrika-Puku,  then  the  explanation 
would  have  been  unexceptionable.  But  when  affiliation  in  both  those  forms  are 
of  ancient  origin ;  and  in  one  form,  or  rather  in  two  forms  (kdnina  and  jputrika- 
putra)  the  daughter's  son  was  affiliated,  the  inference  is  irresistible,  in  the 
absence  of  express  prohibition  by  any  lawgiver,  that  he  could  be  adopted  in  the 
Dattaka  form  as  well,  and  that  relationship  was  no  bar  to  adoption.  The 
proved  usage  in  Madras  may  therefore  be  very  fairly  taken  to  indicate  that 
the  ancient  state  of  things  continues  there,  seeing  that  the  general  rule  itself  • 
originated  with  Nanda  Pandita  of  Benares  in  the  middle  of  the  seventeenth 
century,  and  the  people  of  Madras  cannot  be  supposed  to  have  adopted  them 
in  the  face  of  the  proved  usage. 

The  Court  have  also  relied  upon  the  theory  than  an  adoption  made  in  con- . 
travention  of  the  rule  is  incestuous,  which  has  not,  as  I  have  already  told  you, 
any  foundation  to  rest  upon ;  but  it  has  not  been  noticed  that  Sutherland's 
inference  cannot  be  logically  deduced  from  a  consideration  of  the  relations 
expressly  prohibited  by  Nanda  Pandita,  some  of  whom  cannot  be  excluded  by 
the  marriage-theory. 

THE  ADOPTION  OF  THE  MOTHER'S  SISTER'S  SON  AMONGST 
SUDRAS  has  been  upheld  by  the  Madras  High  Court.^  It  should  be  remem- 
bered that  the  adoption  of  the  daughter's  and  sister's  son  is  expressly  permitted 

1  See  Supra,  pp.  321—322. 

*  Chma  Naffayya  v.  Fedda  Nagayya,  I.  L.  B.,  1  Mad.,  62. 
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to  the  Sndras.  It  was  argued  that,  subject  to  these  exceptions,  the  general  kw 
of  exclusion  must  apply  to  Sudras  also.  But  this  argument  is  obviated  by  the 
following  observation, — "  The  two  stronger  cases  are  taken  out  of  the  role  as 
to  Sudras  by  the  express  words  of  the  text  containing  the  restriction.  It  would 
be  contrary  to  legal  logic  to  apply  the  restriction  to  the  case  not  expressly  men- 
tioned." The  principle  adopted  in  this  case  seems  to  be  somewhat  opposed  to 
the  ruling  in  the  previous  case.  For,  as  regards  the  adoption  of  the  daughter's 
and  sister's  son,  the  law  is  the  same  amongst  the  Brdhmanas  of  Madras  u 
amongst  Sudras  ;  the  applicability  of  the  general  law  to  them,  therefore,  seems 
to  stand  on  the  same  footing ;  but  it  is  held  applicable  to  the  one  class  and  not 
to  the  other. 

BROTHER. — The  adoption  of  a  brother  is  pronounced  to  be  invalid,^  and 
an  opinion  is  expressed  that  a  half-brother  also  cannot  be  adopted.'  The  usage 
permitting  adoption  of  a  younger  brother,  however,  was  alleged  in  one  case.' 

WIFE'S  BROTHER'S  SON.— The  adoption  of  the  son  of  a  wife's  brother 
has  been  held^  valid,  the  reasons  q^ssigned  being,  that  the  restriction  that  a 
woman  should  not  adopt  her  brother's  son  is  not  found  in  the  Dattaka  Chandnki 
which  is  accepted  as  of  greater  authority  in  Madras,  and  that  an  adoption  made 
by  a  woman  is  made  foi^her  husband. 

Summary  of  the  case-law  on  prohibited  degfrees.— The  result  of  the 

decisions  of  the  different  superior  Courts  may  be  summarised  as  follows : — 

1.  The  rule  of  prohibited  degrees  for  adoption  is  not  observed  in  Mithila, 
in  the  Punjab,  and  partially  in  Madras. 

2.  The  rule  is  declared  to  be  the  general  law  of  India,  and  its  non-obser- 
vance in  the  said  provinces  is  attributed  to  local  customs. 

3.  The  rule  is  understood  to  consist  in  the  impossibility  of  marriage 
between  the  adopter  and  the  adoptee's  mother  in  her  maiden  state  by  reason  of 
their  relationship. 

4.  The  adopted  son  is  deemed  to  have  been  actually  begotten  by  the  adop- 
,  ter  on  his  natural  mother. 

5.  The  above  view  of  the  rule  has  been  expressed  in  every  case  in  which 
the  validity  of  an  adoption  was  impeached  on  the  ground  of  pre-existing  rela- 
tionship, although  no  adoption  has  been  declared  invalid  by  the  application  of 
that  general  rule,  excepting  one  in  Madras,  in  which  the  adoption  of  the  son  of  a 
woman  who  was  by  birth  a  sagotra  of  the  adopter  has  been  declai^  invalid. 

6.  Excepting  the  said  instance,  the  only  relations  whose  adoption  has  ^^cn 

*  Moottoosamy  ▼.  Zuchmedavwnmale,  Madras  S.  D.  A«  D.,  1862,  96. 

*  SHram'ulu  y.  Eomayya,  I.  L.  B.,  3  Mad.,  16. 

*  Minakshi  ▼.  Bdmanddd,  I.  L.  B.,  11  Mad.,  49. 
^  Sriranndu  v.  Mamayya,  I.  L.  B.,  3  Mad.,  16. 
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declared  invalid  are  the  brother,  the  daughter's  son,  and  the  sister's  son  who  are 
expressly  prohibited  by  Nanda  Pandita. 

7,  The  prohibition  relatively  to  the  adoptive  mother  is  not  followed  in 
Madras,,  thongh  it  has  been  enforced  in  one  case  by  the  Allahabad  High  Court. 

8.  The  role  of  exclusion  does  not  apply  to  Sndras. 

Oaste  of  the  boy  adopted.—^!  have  already  dealt  with  the  caste-rales, 
inter-marriage  and  inter-adoption  between  the  diJBEerent  classes.  If  the  usage  of 
the  absence  of  inter-marriage  with  others  be  taken  to  be  the  criterion  of  a  caste, 
the  number  of  castes  cannot  be  definitely  enumerated.  The  rule  laid  down  by 
Saunaka  is,  that  the  boy  to  be  adopted  should  belong  to  the  same  caste  with 
the  adopter.^  But  he  adds  that  if  one  be  adopted  from  a  different  caste,  he  will 
not  inherit  the  estate  of  the  adopter  but  be  entitled  to  food  and  raiment  only.^ 
The  adoption  of  a  son  from  a  different  caste  is  not  prohibited  by  Saunaka,  nor 
by  sages  who  are  the  real  lawgivers ;  and  the  commentators  on  general  law, 
also,  admit  intermarriage  between  the  different  castes,  and  lay  down  rules  for 
dividing  the  estate  of  a  man  amongst  his  sons  by  vnves  of  different  tribes.^ 
The  fact  that  a  son  by  a  wife  of  an  inferior  tribe  is  entitled  to  get  a  smaller 
share,  or  to  no  share  at  all  but  to  maintenance  only,  does  not  take  away  from  him 
the  character  of  a  son.  The  European  writers,  however,  seem  to  labour  under 
a  misapprehension,  for  they  think  that  sonship  consists  only  in  the  right  of  get- 
ting a  share  of  the  father's  property.  But  it  should  be  observed  that  the  mere 
right  to  maintenance  from  the  adopting  father's  property  may  be,  and  oftener 
than  not  is,  more  than  all  the  rights,  present  or  future  or  contingent,  in  the 
family  of  birth,  put  together.  There  is  no  authority  in  Hindu  law  for  the  pro- 
position, that  if  an  adoption  cannot  secure  all  the  rights  of  a  real  legitimate  son 
for  the  adoptee,  the  adoption  is  a  nullity.^  Mr.  Sutherland,  however,  would 
forbid  adoption  of  one  from  a  different  caste,  upon  his  theory  of  marriage 
which,  he  says,  is  prohibited  between  different  castes  in  the  present  age.^ 

Tajnavalkya®  after  having  defined  the  twelve  descriptions  of  sons,  or- 
dains,'' — "  Among  these,  the  next  in  order  is  the  giver  of  the  pinda  or  funeral 
oblations,  and  the  heir  of  the  estate ;  "  and  then  adds  :*  "  This  rule  propounded" 
by  me  applies  to  these  sons,  when  equal  in  class."  The  sage  means  to  say  that 
the  rule  of  priority  amongst  the  sons,  mentioned  by  him,  applies  only  ^rhen  all 
the  sons  are  of  the  same  caste  with  the  father ;  but  not  when  they  are  of  different 
castes.    He  does  not  prohibit  the  adoption  of  a  son  from  a  different  caste ;  nor  is  it 

'  Vide  Supra,  p.  809 ;  Dat.-Him.,  2,  74-88. 

*  Dat.-Him.  8, 1-8.  *  STnopris,  Head  Second,  para.  1. 

*  MiUkshan,  Diyabbiga.  •  II,  128-182 ;  Mitlikshar£,  1, 11, 1. 

^  Mayne's  H.  L.  §  126.  *  Y&jnayalkya,  II,  182 ;  Mitikshari,  1, 11,  21. 

*  Yajnavalkya,  II,  182 ;  Mit&kshaH,  1, 11,  87;  Dat-Mim.,  3,  8. 
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forbidden  by  Katjajana  who  says  that  sons  belonging  to  a  different  caste  aro 
entitled  to  food  and  raiment  only.  Sannaka,  also,  recommends  adoption  within 
the  adopter's  caste  and  dissuades  him  from  affiliating  one  belonging  to  a  different 
class,  and  if  he  does,  from  giving  any  share  of  his  property  to  such  a  son.  But 
the  rights  of  an  adopted  son  of  the  above  description,  cannot  be  supposed  to  be 
conclusively  settled  by  the  passages  of  Saunaka  and  Kityayana,  when  he  is  the 
only  son  of  his  adoptive  father :  for,  there  is  no  reason  why  he  should  not  ocenpj 
the  same  position  as  an  aurasa  son  by  a  wife  of  the  same  caste  with  him,  ij 
entitled  to  under  the  Hindu  law.^ 

There  cannot  be  any  doubt  that  imperfect  adoptions  like  this  owe  their 
origin  to  the  old  notion  of  transfer  of  patria  potestas  not  obtaining  at  the  present 
day.  If  an  adoption  of  this  kind  actually  takes  place,  the  best  course  to 
follow  would  be  to  declare  it  voidable  at  the  option  of  the  adoptee. 

It  has  been  held  that  inter-marriage  as  well  as  inter-adoption  between 
different  sections  of  the  same  caste  is  valid.*  But  on  this  subject  one  grave 
misconception  generally  prevails,  namely,  that  all  non-regenerate  castes  are  all 
subdivisions  of  the  Sudra  tribe.  It  is  imagined  that  as  the  Sudras  were  the 
lowest  of  the  original  four  tribes,  there  cannot  be  any  caste  inferior  to  the 
Sudras.  This  is,  howevftr,  not  correct,  for  according  to  the  Smritis,  all  the 
mixed  castes  supposed  to  have  sprung  from  a  father  of  an  inferior  class  and  a 
mother  of  a  superior  class  are  placed  below  the  Sudras ;  and  this  is  corroborated 
by  the  usages  and  customs  of  the  people. 

Adoption  of  a  disqualified  person. — Let  us  next  see  whether  personal 
defects  such  as  cause  exclusion  from  inheritance,  disqualify  one  labouring  under 
them  for  being  adopted.  The  commentators  are  entirely  silent  on  the  point. 
Mr.  Sutherland,  however,  observes,^  "  It  is  an  obvious  inference,  that  the  per- 
son  selected  should  be  exempt  from  any  disqualification,  which  might  prevent 
him  fulfilling  the  purpose  of  the  adoption."  This  inference  appears  to  be 
supported  by  what  Kanda  Pandita  says  in  the  course  of  an  argument.*  A  man 
would  seldom  if  ever  be  disposed  to  adopt  a  disqualified,  person ;  but  if  any  one 
chooses  to  af&liate  a  son  of  that  description,  there  is  no  reason  why  the  law 
should  stand  in  the  way ;  the  son  adopted  would  be  entitled  to  the  same  rights 
as  an  aurasa  son  similarly  disqualified  is  entitled  to.  Suppose  a  man  feels  a  parti- 
cular liking  for  a  blind  relative,  and  adopts  him  as  his  son,  gets  him  married  and 
a  grandson  free  from  any  defect  is  bom  to  this  blind  son,  then  all  the  purposes 
of  an  adoption  are  fulfilled.  Then  again  you  should  bear  in  mind  that  oei '  *  i 
persons  are  excluded  from  inheritance,  on  account  of  moral  delinquencies,  w 
the   lex  loci  Act  favours  by  repealing  the  provisions  of  Hindu  law  cai 

^  See  MitakBliar&  ch.  1,  Seo.  8  ;  Diyabhaga,  oh.  IX.        *  Synopsis,  Head  Second,  pa 
*  See  Leotore  lY,  Supra,  p  164.  ^  See  Dat.-Mim.  2,  62. 
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their  disinlierisoii.  The  ont-caste,  however,  who  and  whose  issne  are  excladed 
from  inheritance,  is  a  person  guilty  of  certain  heinous  o£Eences ;  mere  change  of 
religion  does  not  place  a  person  under  that  category.  Suppose,  a  Hindu  married 
according  to  Hindu  law,  becomes  with  his  wife  a  follower  of  the  Brahma  religion, 
and  subsequently  many  children  are  bom  to  them ;  and  suppose  a  brother  of 
his,  who  is  childless  and  remains  a  Hindu,  wishes  to  adopt  one  of  his  sons,  and 
he  is  willing  to  give  one  in  adoption.  The  boy  appears  to  be  eligible  for 
adoption  in  all  other  respects,  excepting  this  that  his  father  cannot  make  a 
ceremonial  gift  which,  however,  may  vicariously  be  ma'Ee  by  any  other  Hindu 
relative  of  the  parties.  As  for  any  defect  in  the  boy,  that  may  attach  to  him 
in  consequence  of  the  fault  on  the  part  of  his  parents,  it  may  be  cured  by  an 
expiatory  rite  and  the  initiatory  ceremonies  which  have  the  effect  of  re- 
moving all  impurities  derived  from  parents. 

Limitation  from  age  and  the  performance  of  initiatory  ceremonies.— 

Neither  in  the  Smrities  nor  in  the  commentaries  on  general  loV.  is  there  any 
restriction  as  to  the  age  of  a  person,  which  limits  his  capacity  of  being  adopted. 
On  the  contrary,  an  obvious  inference  may  be  drawn  from  the  definitions  of  the 
krUrima  and  the  self  given  sons,  that  there  was  no  limitation  of  age  for  affilia- 
tion. The  Yedik  story  of  Sunahsepha's  adoption  prov^  that  such  restriction 
did  not  exist ;  for,  according  to  the  story,  he  took  a  prominent  part  in  the  per- 
formance of  the  ceremony  which  could  be  done  by  a  person  whose  Upanayana 
rite  had  been  performed.^  It  is,  no  doubt,  desirable  that  the  boy  should  be 
adopted  at  a  tender  age  so  that  he  might  be  thoroughly  assimilated  to  the  family 
into  which  he  is  adopted,  and  being  bred  up  from  hi^  infancy  amidst  its  mem- 
bers, be  looked  upon  as  a  natural  relation.  The  matter,  however,  was,  as  it  pro- 
perly should  be,  left  to  the  discretion  of  the  parties  concerned,  by  the  sages  who 
did  not  lay  down  any  rule  on  the  point. 

Nanda  Pandita  and  some  other  modern  writers  have  introduced  certain 
restrictions  upon  the  only  authority  of  a  passage  of  the  K£likapur4na,'  the 
authenticity  of  which  is  doubted.^  The  limitation  thus  imposed  upon  the  selec- 
tion of  the  boy,  arises,  according  to  them,  from  his  age,  and  from  the  previous 
performance  of  his  inifciatory  rites  in  the  family  of  birth.  The  purpose  which 
the  initiatory  ceremonies  serve,  is,  according  to  the  sages,^  the  removal  of  the 
taint  that  may  have  been  inherited  by  the  son  from  his  parents.  According  to 
the  view  taken  by  these  modern  writers,  these  ceremonies  produce  another 
effect,  namely  the  unseparable  connection  of  the  boy  to  the  goira  or  family  in 
the  name  of  which  some  of  these  rites  have  been  performed. 

The  passage^  of  the  Kalika-Purdna  lays  down  three  rules  :     (1)  that  a  boy 

*  Lecture  V,  Supra,  page  181.  ♦  Mann,  II,  27;  Yajnavalkya,  I,  18. 

*  Bat.  Mim.  4,  22;  Dat.  Ohand.  2,  25.  &  Dat.  Mlm.  4,  22 ;  Dat.  Ghand.  2,  25. 

*  Dat.  Chand.  2, 26. 
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npon  whom  the  ceremon j  of  tonsure  has  been  performed  in  the  family  of  his  hirtii 
cannot  be  affiliated  to  another  person,  because  the  filial  relation  to  the  adopter 
arises  in  case  the  tonsure  and  the  subsequent  initiatory  rites  be  performed  upon, 
the  boy  in  his  family,  otherwise  the  relation  of  master  and  slaTO  would  be  the 
effect ;  (2)  that  a  boy  cannot  be  adopted  after  he  haa  completed  his  fifth  year ; 
and  (3)  that  a  person  taking  a  boy  in  his  fifth  year  must  perform  the  Putre^i 
sacrifice. 

Nanda  Pandita  in  his  Dattaka-Mimansd  discusses  the  construction  of  the 
above  passage  at  consid^able  length.^  He  is  of  opinion  ^«^,  that  a  boy  though 
uninitiated  with  the  ceremony  of  tonsure  cannot  be.  adopted  if  his  age  exceeds 
five  years ;'  secondly  that  a  boy  though  initiated  with  the  ceremony  of  tonsure, 
may  be  adopted  if  he  has  not  completed  the  fifth  year  of  age  ;^  but  it  is  absolutelj 
necessary  to  perform  the  Putreshti  sacrifice  in  order  to  remove  the  status  of 
slave,^  and  produce  the  filial  relation ;  and  even  then  the  boy  must  be  a  Dvjfd" 
mtuhydyana^  or  son  of  two  fathers,  of  the  Anitya  description,^  that  is  to  say,  the 
son  so  adopted  is  not  severed  from  his  natural  family  by  adoption,  because  the 
performance  of  the  ceremony  of  tonsure  in  the  family  of  his  birth  renders  his 
connection  to  it  unseparable,  but  this  double  relation  is  not  permanent  (aniJ^) 
BO  as  to  affect  his  issii^  who  belong  exclusively  to  the  gotra  of  the  adopter,  for, 
it  is  in  that  family  alone  that  their  initiatory  ceremonies  are  performed  {}  the 
reason  assigned  being  that  filial  relation  to  a  pers^on  proceeds  from  the  perform- 
ance of  the  initiatory  rites  upon  the  boy  as  his  son.^ 

Jaganniltha  construes  the  passage  as  meaning  that  there  cannot  be  a  valid 
adoption  of  a  boy  who  has  completed  the  fiifth  year,  or  upon  whom  the  ceremony 
of  tonsure  has  been  performed.* 

The  author  of  the  Dattaka-Chandrik4  cites  the  texts  enjoining  the  perform- 
ance of  the  initiatory  ceremonies  for  removing  any  inherited  taint,  which  are 
to  be  performed  by  a  father  upon  his  son,^^  and  concludes  by  saying  that  if  the 
rite  of  investiture  with  the  sacred  thread  alone  be  performed  by  the  'adopt^ 
the  filiation  of  the  Dattaka  as  son  of  the  adopter  is  completed,  -but  he  adds  that 
the  adoption  must  take  place  before  the  expiration  of  the  primary  season  for 
that  rite ;  otherwise  the  adopter  would  not  be  competent  to  perform  it,  for  one 
who  is  not  competent  to  perform  it  in  the  piimary  season,  cannot  celebrate  it  in 
the  secondary  season.'^     The  primary  seasons  are  the  eighth,  eleventh,  and  twelfth 

^  Dat.  Mim.  4,  23-56  ;  1  W.  Maonaghten,  72.  *  Dat.  Mim.  4,  32. 

'  Dat.  Mim.  4,  43.  *  Dat.  Mfm.  6,  41. 

*  Dat.  Mim.  4,  48-49.  *  Dat.  Mim.  6,  46. 

♦  Dat.  Mim.  4,  62.  •  Dat.  Mim.  4,  29. 

^  Colcbrooke's  Digest,  Book  V,  verse,  273 ;  Madras  Edition  Vol.  II,  pp.  8d^  eeq, 
><»  Dat.  Ghand.  II,  20-22;  1  W.  Maonaghton,  72.       "  Dat.  Chand.  2,  23  and  31. 
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jears  counting  from  conception,  for  Brdhmanas,  Kshatriyas  and  Vaisjas  respec- 
tively;^ and  the  secondary  seasons  are  sixteen,  twenty- two  and  twenty-four 
.  respectively.*  In  support  of  the  ahove  opinion  the  author  relies  upon  the 
following  text  of  Vasishtha. — "  Sprung  from  one  following  a  different  Sakha  (or 
branch  of  the  Vedas,)  the  Dattaka  son  even,  when  initiated  into  studentship,  (or 
invested  with  the  sacred  thread)  under  the  family  name  of  the  adopter  himself, 
according  to  the  form  prescribed  by  his  peculiar  Sdkhd^  becomes  participant 
of  the  Sdkhd  of  the  adopter/*^  The  author  cites  the  passage  of  the  Kalika- 
Porana  which  is  according  to  him  spurious,  and  admittimg  it  to  be  authentic  cons- 
strues  it  in  a  manner  consistent  with  his  own  view  mentioned  above,  to  mean 
that  if  the  boy  has  passed  the  fifth  year  or  the  tonsure  has  been  performed,  the 
putreshH  rite  must  be  performed  and  the  tonsure  repeated.  As  regards  Sudras, 
performance  of  marriage  in  the  family  of  the  adopter  would  cause  filial  rela- 
tion,*— and  the  celebration  of  it  in  the  family  of  birth  is  a  bar  to  adoption. 

It  should,  however  be  observed  that  if  you  leave  aside  the  passage  of  the 
Kilika-Purana  the  authenticity  of  which  is  doubted,  then  there  is  no  authority 
in  Hindu  law  for  the  proposition  that  any  of  the  initiatory  ceremonies  must  be 
performed  in  the  adopter's  family  in  order  to  cause  filial  relation,  in  other  words, 
that  if  all  or  any  of  the  initiatory  rites  for  a  person  ha*^  been  performed  in  the 
family  of  his  birth,  he  becomes  incapable  of  being  adopted  into  any  other 
family.  The  passage  of  Vasfththa  relied  upon  by  the  author  of  the  Dattaka- 
Chandrikd  does  not  lay  down  the  rule  that  the  TJpanayana  ceremony  must  be 
performed  in  the  adopter's  family,  nor  can  such  a  rule  be  fairly  inferred  from  it. 
Kor  is  there  any  passage  of  law  declaring  that  in  the  case  of  Sudras,  marriage 
is  a  bar  to  adoption.  It  should  further  be  borne  in  mind  that  the  KalildL-  Purana 
which  again  is  an  [Tpa-Pttrana  cannot  legitimately  be  regarded  as  an  authority 
inlaw. 

The  question  therefore  depends  upon  the  'Opinion  of  the  authors  of  the 
Dattaka-MimiLns4  and  the  Dattaka-Ghandrik^.  Mr.  Sutherland  understands 
the  latter  treatise  to  lay  down  that  an  adoption  amongst  the  twice-l>om  classes 
may  take  place  even  after  the  expiration  of  the  primary  seasons  for  investiture 
with  the  sacred  cord,  provided  the  ceremony  has  not  been  performed  upon  the 
boy.*  But  it  seems  that  this  view  is  not  supported  by  the  text.®  The  learned 
translator  thinks  that  the  Puttreahti  or  sacrifice  for  male  issue  would  cure  the 
defect ;  but  the  author  expressly  says  that  the  performance  of  the  tonsure  by  the 
adopter  is  possible  in  the  secondary  season,  because  it  has  been  expressly  provid- 


*  Mann,  XL  36.  *  Dat.  Chand.  II,  29  and  32. 
'  Hann,  ff,  38.  *  Dat.  Chand.  2,  80  note. 

•  Dat.  Chand.  II,  23 ;  Dat.  Mim.  VI,  49.      J  Dat.  Chand.  2,  81  and  note. 
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ed  in  the  passage  of  tbo  Kalika-Pnrana ;  there  is,  however,  no  aatbarity  for 
applying  the  same  view  to  Upanayana.^ 

Independently  of  what  is  said  in  those  treatises,  the  European  aathoritieB 
think  that  the  performance  of  the  Upa-nayana  ceremony  is  an  insnrmoantahb 
bar  to  adoption,  and  they  set  forth  the  following  reason, — "  Adoption  is  permitted 
on  the  principle  that  the  adopted  son  is  bom  again  in  the  family  of  his  adoptifig 
father ;  bnt  this  cannot  be  where  the  investiture,  which  causes  the  second  birth, 
has  already  been  performed  in  the  family  of  the  natural  father."*  This  seems 
to  be  fallacious  on  the  £ace  of  it,  for  if  adoption  be  the  second  birth,  and  subse- 
quently the  Upanayana  is  performed,  there  must  be  a  third  birth.  The  ceremony 
means  literally,  taking  (the  hoy)  near  (the  preceptor),  and  really  the  commence- 
ment of  study  of  the  sacred  literature,  testifying  to  the  spiritual  nature  of  man 
as  distinguished  from  his  animal  nature  which  is  common  to  the  lower  animab 
as  well  as  to  illiterate  and  ignorant  men.  The  attainment  of  knowledge,  reallj 
constitutes  the  second  birth  which  is  figurately  said  to  take  place  by  that  rite 
intended  to  lead  to  that  result.  The  ceremony  may  be  performed  at  the  age  of 
five  or  sixteen  for  a  Br4hmana.  And  there  is  no  reason  why  this  ceremony,  anj 
more  than  the  tonsure,  be  a  bar  to  adoption,  seeing  that  it  has  become  a  nominal 
ceremony  and  a  mere  f free,  as  is  evidenced  by  what  it  is  now  generally  under- 
fitood  to  be,  namely,  *  investiture  with  the  characterstic  cord.' 

Oase-law  on  the  subject. — ^As  in  other  reipects  of  the  capacity  of  being 
adopted,  so  in  this,  the  decisions  of  the  different  superior  Courts  are  not  uni- 
form. 

In  Bengal  the  Pundits  gave  their  opinion  in  some  early  cases^  that  a  hoj 
exceeding  five  years  in  age  could  be  adopted  if  the  tonsure  had  not  been  per- 
formed in  the  natural  family,  and  that  if  after  gift  and  adoption  tonsure  had 
been  performed  in  the  natural  family  it  could  not  vitiate  the  adoption,  posses- 
sing no  efEect  whatever  being  an  act  done  by  one  having  no  right  to  do  it.  But 
the  Pundits  do  not  seem  to  have  followed  the  authority  of  the  Dattaka-Chan- 
drik4  according  to  which  tonsure  offers  no  obstacle,  and  its  effects  may  be 
annulled.^  In  later  cases  it  has  been  rather  broadly  laid  down  that  an  adopts 
amongst  Stidras  is  permissible  at  any  age  previous  to  his  marriage,  and  amoDgst 
the  superior  tribes  at  any  a^e  before  investiture  with  the  sacred  thread.^  Aooopd- 
ingly  it  was  held  that  admitting  the  boy  to  have  been  of  the  age  of  twelve  jean 

*  Dat.  Chand.  2,  31  and  note. 

*  1  W.  Maonaghten,  73  note;  1  Strage'g  H.  L.,  90. 

*  Keerutnaraen  v.  Mt.  Bhohinesree,  1  Beng.  Sel.  Beps.  213  (161) ;  Musswnmaut  Da^         ^ 
v.  Manu  Bibi,  5  Beng.  Sel.  Beps.  61  (50.) 

*  Sreemutty  Joymony  Daasee  ▼.  Sreemutty  Sibosoondry  Dassee,  Fonlton,  76. 

*  Bullabakant  Chowdree  y.  Kishen^ea  Dasaee,  6  Beng.  Sel.  BepB.  270  (219) ;  Ban         > 
Vayee  v.  Bhola  Nauth  Daas,  Beng.  S.  D.  A.  D.,  1858,  553. 
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at  the  time  he  was  given  in  adoption,  he  heing  a  Brihmana  and  the  nephew  of 
the  adoptive  father,  the  initiatory  ceremony  of  investiture  not  having  been  pre- 
viously performed,  his  adoption  was  valid.^  The  adoption,  however,  has  been 
declared  invalid  on  some  other  ground.  It  should  be  observed  that  the  rule  laid 
down  in  the  above  case  is  clearly  opposed  to  the  Dattaka-Ghandrikd ;  it  does, 
however,  introduce  a  new  factor,  namely,  that  the  adoptee  being  a  nephew  of  the 
adopter,  was  a  member  of  the  same  gotroL,  There  appears  to  be  a  misconception 
about  this  subject,  arising  from  the  two- fold  meaning  of  the  word  gotra;  in  one 
sense  it  means  abstractly  the  family  as  composed  of  meflibers  descended  in  the 
male  line  from  a  common  male  ancestor  who  was  an  ancient  Bishi  after  whom 
the  goira  or  family  is  named ;  and  in  the  other  sense  it  means,  Uneage.  In  all 
the  passages  in  which  a  ceremony  is  required  to  be  performed  in  the  gotra  of  the 
adopter,  what  is  laid  down  is  that  the  boy  should  be  described  as  son  of  the 
adopter  when  the  rite  is  performed,  and  consequently  as  belonging  to  the  adop- 
ter's gotra^  in  both  senses.  Hence  the  notion  that  the  fact  of  the  boy  belonging 
to  the  gotra  makes  any  difference  is  not  strictly  supported  by  the  two  leading 
treatises. 

In  Madras  the  rule  has  been  further  relaxed  but  on  proof  custom  :  and  it  has 
been  held  that  according  to  the  custom  obtaining  lunongst  Brahmans  in 
Southern  India,  the  adoption  of  a  boy  of  the  same  gotra,  after  the  Upa-nayana 
has  been  performed  is  valid.^  The  usage  in  Pondicherry  permits  an  adoption 
after  the  Upa-nayana  in  any  case.^ 

The  Bombay  High  Court  have  adopted  the  view  of  Nilkantha  and  of  his 
father  Sankarabhatta,*  and  ruled'that  among  all  classes  even  a  married  man 
may  be  adopted  whether  he  belongs  to  the  same  gotra  with  the  adopter,  or 
not.'» 

In  the  Punjab  also  no  restriction  of  any  specific  age  appears  to  obtain ;  and 
the  Chief  Court  upheld  the  adoption  of  a  son  of  the  age  of  30.^ 

So  also  in  Mithila  no  such  rule  is  respected  in  the  Kritrima  form  of  adop- 
tion. The  Pundits  no  doubt  draw  a  distinction, between  that  form  and  the 
Dattaka,   and  maintain  that  the  restrictions  relating  to  the  capacity  of  being 

^  BamkisKore  Acharj  Ghowdree  v.  Bhoohwnmoyee  Debea  Ghowdrainf  Beng.  S.  D.  A.  D.,  1859, 
229  (286) ;  affirmed  on  review,  S.  D.  A.  D.  of  1860,  Vol.  1,  485  (490.) 

•  Virardghava  ▼.  Bamalinga,  I.  L.  fi.,  9  Mad.,  148. 

•  Mayne'B  H.  L.,  §  129. 

•  Maiidlik*8  Vyavahara-Mayuhkha,  58. 

•  Bdje  Vyankatrdv  Anand/rdn  Nimbdlhar  v.  Jayantrdv,  4  Bom.  H.  0.  E.,  A.  0.  J.,  191 ; 
Nithdji  KrishTuiji  v.  Sari  Jdgoji,  8  Bom.  H.  0.  E.,  A.  0.  J.,  67 ;  Saddshiv  Moreshvar  Ohdte  y. 
Sari  Morenhvar  Qhdte,  U  Bom.  H.  C.  R.,  190;  Lakshmappa  v.  Ramappat  12  Bom.  H.  C.  B.,  364; 
Dharma  Dagu  v.  BamkrishiM,  I.  L.  E.,  10  Bom.,  80. 

•  Makhcm  v.  Nikka,    unjab  Eocorda  of  1868,  Case  No.  37,  page  96. 
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adopted,  that  maj  obtain  with  respect  to  the  Dattaka,  do  not  applj  to  tha 
Kritrima,  in  which  form  neither  Upanajana  nor  marriage  offers  any  obstacle  to 
the  adoption,  and  that  the  general  usage  prevailing  there  is  to  that  effectA  It 
should  be  observed,  however,  that  the  Dattaka-Mimansd  maintains  that  these 
restrictions  apply  to  the  Kritrima  adoption  also ;'  but  this  view  appears  to  be 
most  unreasonable  as  being  opposed  to  the  very  definition  of  the  Kritrima  son. 

Nor  is  there  any  limit  of  age  for  adoption  amongst  the  Jainas ;  their  Pun- 
dits gave  it  their  opinion  that  the  age  qualifying  for  adoption  extends  to  ihff 
thirty-second  year  from  dbnception.^ 

In  a  recent  case^  the  Allahabad  High  Court  have  in  an  elaborate   and 
learned  judgment  dealt  with  the  question  whether  the  restrictions  from  age  and 
performance  of  initiatory  ceremonies,  laid  down  in  the  Dattaka-Mimansa  are 
imperative.     There  was  an  earlier  ruling  of  that  Court  to  the  effect  that  a  boy 
who  has  not  passed  his  sixth  anniversary  could  he  adopted,^  which,   howevw, 
is  inconsistent  with  Nanda  Pandita's  rule.     Upon  a  review  of  the  cases  decided 
by  other  Courts,  the  Court  has  come  to  the  conclusion  that,   according^  to  the 
Hindu  law  as  observed  by  the  Benares  School,  the  ceremony  of  Upanayana  is  ihe 
limit  of  time  within  which  a  valid  adoption  in  the  Dattaka  form  can  take  place, 
in  other  words,  a  perso&  may  be  adopted  at  any  age  if  the  Upanayana  has  not 
been  actually  performed.     The  reasons  assigned  for  this  view  are,  that  the  cere- 
mony of  Upanayana  represents  the  second  birth  of  a  boy  and  the  beginning  of  hit 
education  in  the  duties  of  his  tribe ;  adoption  implies  second  birth  in  the  adop- 
tive family,  and  it  cannot  he  efEected  after  the  boy's  place  in  his  natural  family 
has  become  irrevocably  fixed  by  the  Upanayana  representing  his  second  birth. 
And  consequently  the  ruling  of  the  Bombay  High  Court,  recognizing  the  validity 
of  a  married  man's  adoption  is  dissented  from.     In  short  the  rules  on  the  sub- 
ject laid  down  in  the  two  treatises  on  adoption  are  held  to  be  directory,  and 
therefore  not  followed,  but  an  analogous  rule  is  enunciated,  which  is  partly 
based  upon  the  mode  of  their  reasoning  on  which  those  rules  are  founded. 

RdSUlt  of  case-law. — ThjBse  authorities  are  unanimous  in  rejecting  the  re- 
strictions arising  from  age  and  initiatory  ceremonies,  that  are  propounded  by 
Nan  da  Pandita  and  the  author  of  the  Dattaka-Chandrikd.  But  if  you  once  re* 
fuse  to  accept  the  view  of  these  authors  you  have  no  other  alternative  than  tq  mlopt 


^  Ooman  DiUt  v.  Kunhia  Bvngh,  8  Beng.  Sel.  Beps.,  192  (145);  1  W.   Macnaghten,  76;  3 
W.  Macnaghten,  196;  Chowdree  Purmessur  Dutt  Jha  v.  HuTwoman  DMtt  Hoy,  6  Beng.  Sel.  F 
286  (192) ;  Mvssamut  Shibo  Koeree  v.  Joogn/n  Singh,  8  W.  R.,  155. 

*  Bat.  Mim.  4,  25  and  47  note. 

*  Maha  Rajah  Qovind/nath  Boy  v.  Qulal  Chand,  5  Beng.  Sel.  Beps.,  322  (276.) 
^  Ocmga  Sahai  v.  Ldkhraj  Singh,  I.  L.  B.,  9  All,,  258. 

*  JlMkoor  Oomrao  Singh  v.  Thakooranee  Mehtah  Koonwar,  N.-W.  P.,  H.  G.  £.,  1863,  ^ 
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the  view  taken  by  the  Bombay  High  Court;  for,  you  cannot  assign  any  cogent 
reason  for  adopting  the  middle  course  of  importing  a  difraront  restriction  by 
taking  the  actual  performance  of  the  Upanayana  cereinony  as  the  ultimate 
limit.  This  view  is,  no  doubt  supported  by  the  opinion  of  the  European 
authorities,  as  well  as  by  the  obiter  dictum  expressed  in  several  decisions  which, 
though  of  very  great  weight,  cannot  be  supposed  to  have  settled  the  point.  If 
you  leave  out  of  your  consideration  the  passage  of  the  Kalikd-Purana,  which 
you  do  when  you  reject  the  views  of  Nanda  Pandita  and  of  the  author  of  the 
DattakarChandrika,  you  have  no  authority  declaring  that  any  particular  age 
or  the  performance  of  any  initiatory  ceremony  is  a  bar  to  adoption.  The  Upa- 
nay  ana,  no  doubt  means,  the  commencement  of  the  spiritual  education  consisting 
in  the  study  of  the  sacred  literature,  for  it  is  and  must  be,  always  preceded  by 
seSular  education  preparatory  to  it.  It  has  been  said  that  this  rite  irrevocably 
fixes  a  person  in  his  family  of  birth ;  but  I  have  not  been  able  to  find  any 
authority  in  support  of  this  proposition,  nor  is  there  any  special  reason  why 
this  initiatory  rite,  any  more  than  the  others,  should  have  that  effect.  The 
passage  of  Yasishtha,  from  which  the  author  of  the  Dattaka-Chandrika  deduces 
his  rule  on  the  point,  does  not  as  I  have  already  told  you,  lay  down  any  restric- 
tion whatever,  it  simply  says  that  if  the  Sakh4  of  the  "V^das,  read  respectively 
in  the  adopter's  and  the  adoptee's  family,  be  different,  then  the  latter  on  his 
upanayana  shall  read  the  adopter's  S4kha  of  the  Yedas.  For  instance,  if  a 
person  in  whose  family  the  Sdma  Veda  is  principally  read  adopts  a  son  from  a 
family  following  the  Yajur-Veda,  the  son  must  read  the  S&ma  Veda.  When 
writing  was  not  discovered,  the  Yedas  used  to  be  committed  to  memory  and 
handed  down  orally  by  tradition  from  preceptor  to  pupil,  and  in  consequence, 
there  arose  some  slight  difference  of  reading,  the  different  readings  being  also 
denominated  S&khas.  So  the  matter  dealt  with  in  Vasishtha's  text  dwindles 
into  one  of  minor  importance,  at  any  rate  it  does,  by  no  means,  justify  the 
inference,  that  upanayana  is  a  bar  to  adoption.  As  to  the  argument  drawn 
from  the  figurative  second  birth,  it  is  not  entitled  to  much  weight ;  for,  accord- 
ing to  that  view,  you  will  have  to  admit  a  third  birth  in  every  adoption  amongst 
the  ttoice-hom  classes. 

Oondlision  on  capacity  to  be  adopted. — The  capacity  to  be  adopted  has 
reference  to  several  matters,  namely,  (1)  the  boy's  status  in  his  family  o^  birth, 
such  as  his  being  the  only  or  the  eldest  son,  (2)  preference  based  on  relationship, 
(3)  incongruous  relationship,  (4)  caste  and  (5)  age  and  initiatory  ceremonies. 
The  restrictions  relating  to  it  are  of  modem  origin  and  rest  entirely  upon  the 
authority  of  Nanda  Pandita  and  other  modem  writers.  None  of  them  are 
observed  in  all  parts  of  India ;  and  with  respect  to  a  few,  contrary  views  are 
entertained  by  the  different  courts.  The  territorial  division  of  British  India 
lato  different  Provinces,  each  with  a  court  of  last  resort,   for  convenience  of 
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GoyenrmeBt,  lias  iiothing  whatever  to  da  with  the  maimers,  costoms  and  usages 
of  the  Hindus  domiciled  in  them,  in  other  words,  they  are  not  to  be  taken  to 
be  diJBEerent  by  reason  only  of  the  territories  being  within  the  jurisdictioiL  ol  the 
different  highest  courts.  Except  in  Madras  and  sonthem  portion  of  the  Deceaa 
where  great  laxity  prevails,  the  prohibitted  degrees  for  marriage  are  ahnoat  the 
same  amongst  the  Hindus  in  the  rest  of  Hindustan,  so  far  as  they  appear  from 
the  Sanskrit  commentaries.  The  language  of  the  people  of  Northern  India  is 
the  same  excepting  in  Orissa,  Bengal  proper,  and  its  eastern  hilly  districts.  The 
manners,  customs  and  usages  of  the  people  of  Behar  and  of  the  Punjab,  at  least 
in  its  eastern  districts,  are  the  same  as  amongst  the  Hindus  of  the  N.-W.  Pro- 
vinces. There  are  marriage  alliances  contracted  between  the  Hindu  residenis 
of  these  localities.  The  Mah&rashtra  Br&hmanas  also  have  close  connection  with 
those  of  Benares.  Under  such  circumstances  it  seems  most  anomalous  that  the 
adoption  of  a  daughter's  or  sister's  son  should  be  valid  if  made  by  a  Brabmana 
of  Mithila,  of  Delhi  or  of  Madras,  but  invalid  when  made  by  one  in  Bonxbay  or 
Allahabad ;  and  an  adoption  of  an  only  son  should  be  lawful  in  Madras,  Mithila, 
N.-W,  Provinces  and  the  Punjab,  but  not  so  in  Bengal,  Behar  or  Bombay.  It 
seems  to  be  equally  anomalous  to  hold  that  the  restrictions  relating  to  the  capa- 
city to  be  adopted,  ai^  recommendatory  so  far  as  they  are  based  on  preference 
on  account  of  proximity  of  relationship,  and  on  age  or  initiatory  ceremonies ;  bni 
imperative  as  regards  those  that  are  founded  on  incongruity  of  relationship : 
the  distinction  between  them  being  drawn  on  the  ground  of  the  applicability  or 
otherwise  of  the  doctrine  oi  factum  vtHei, 

The  Allahabad  High  Court  considered  in  a  recent  case  the  applicability  of 
the  doctrine  oi  factum  valet  to  adoptions,  and  the  substance  of  what  is  laid  down 
by  that  Court  upon  a  review  of  the  previous  decisions  upon  the  point  is  stated  as 
follows,^ — "  The  maxim  quod  fieri  non  debuit  factum  valet  is  applicable  not  only  is 
the  Ddyabhdga  school  of  the  Hindu  Law  which  prevails  in  Lower  Bengal,  but 
also  in  the  various  subdivisions  of  the  Mit^kshara  school.  Its  authority  does 
not  depend  upon  any  rule  of  Hindu  law  alone,  but  upon  the  principles  of  justice, 
equity  and  good  conscience.  There  is  no  authority  to  show  that  it  is  to  be 
applied  to  cases  governed  by  the  Hindu  law  in  a  manner  exceeding  the  limits 
recognized  by  the  Boman  civil  law  in  which  it  originated.  Its  application  in 
cases  of  adoption  should  be  confined  to  questions  of  formalities,  ceremonies, 
preference  in  the  matter  of  selection,  and  similar  points  of  moral  or  religions 
significance,  and  which  relate  to  what  may  be  termed  the  mjodus  operand^  of 
adoption,  but  do  not  afFect  its  essence.  There  may  be  cases  where  ma  s 
which  in  other  systems  would  be  regarded  as  merely  formal  are,  by  the  ex^  s 
letter  of  the  text  made  matters  affecting  the  essence  of  the  transaction,      i 

'  Qimga  8ahai  y.  Lehhraj  Singh,  X.  L.  &.,  9  AU.,  263  (254). 
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such  texts  may  be  sufficiently  imperative  to  vitiate  an  adoption  in  which  they 
have  been  disregarded ;  but  unless  their  meaning  is  undoubted,  the  doctrine  of 
factum  valet  should  be  restricted  to  adoptions  which,  having  been  made  in  sub- 
stantial conformity  to  the  law,  have  infringed  minor  points  of  form  or  selection. 
Adoption  under  the  Hindu  law  being  in  the  nature  of  a  gift,  it  contains  three 
elements — capacity  to  give,  capacity  to  take,  and  capacity  to  be  the  subject  of 
adoption — ^which  are  essential  to  the  validity  of  the  transaction,  and,  as  such 
are  beyond  the  scope  of  the  doctrine  of  factum  valet.** 

The  court  in  dealing  with  the  above  question  has  dbitted  to  take  into  con- 
sideration the  one  important  point  in  which  the  Hindu  law  differs  from  the 
Roman  law,  namely,  that  the  former  is  believed  to  be  divine  in  its  origin,  and 
that  there  is  a  commingling  of  religions  and  civil  rules.  Hence  the  doctrine  of 
factum  valet  as  laid  down  by  the  Sanskrit  writers,  must  exceed  the  limits  recog- 
nized by  Boman  law  and  other  systems  moulded  thereon,  which  are  of  a  different 
character,  and  in  which  the  doctrine  must  be  limited  to  mere  matters  of  form. 
The  Hindu  lawyers  had  to  differentiate  between  rules  of  legal  and  religious  ob- 
ligation, and  I  have  already  discussed^  thelprinciples  laid  down  by  them  with 
regard  to  the  applicability  of  the  doctrine.  An  adoption  being  in  the  nature  of 
a  gift,  the  doctrine  is  applicable  to  it,  to  the  same  extent  as  to  alienations  of 
Ittoperty  by  an  owner ;  and  the  capacity  to  be  the  subject  of  gift,  should  accord- 
ingly be  within,  instead  of  beyond,  the  scope  of  the  doctrine  of  factum  vaiet. 
Agreeably  to  the  above  exposition,  the  ruling  of  the  Allahabad  and  the  Madras 
High  Court  that  an  only  son  may  be  adopted,  would  be  erroneous,  nor  could  the 
restrictions  based  on  age  and  initiatory  rites,  or  the  preference  based  on  relation- 
ship, be  admitted  to  fall  within  the  scope  of  the  doctrine,  since  these  concern  the 
capacity  to  be  adopted.  The  distinction  drawn  between  the  different  ingredients 
relating  to  that  capacity,  upon  the  ground  of  some  being  minor  points  and 
others  essential,  or  of  some  being  of  legal  and  others  of  religious  significance 
seems  to  be  arbitrary  in  the  absence  of  any  tangible  principle  underlying  the 
same.  The  conclusion  which  seems  to  be  irresistible  is,  that  all  the  restrictions 
relating  to  the  capacity  to  be  the  subject  of  adoption  are  of  moral  or  religious 
obligation,  seeing  that  they  are  not  found  in  the  admitted  sources  of  Hindu  law 
that  they  are  not  noticed  by  the  authoritative  commentators  on  the  general  law 
that  they  are  innovations  found  only  in  the  works  of  Brahmanical  writers  of 
the  seventeenth  century,  who  were  not  lawyers  but  religious  teachers,  that  even 
according  to  these  writers  the  gift  is  not  ineffectual,  creating  as  it  does  the 
state  of  slavery  instead  of  filial  relation,  that  they  are  not  universally  observed 
by  the  Hindus,  and  that  there  is  divergence  as  well  as  fluctuation  of  opinion 
amongst  the  different  superior  Courts  with  respect  to  their  binding  character. 

^  Lecture  lY,  Supra,  p.  146  et  seq. 


LECTURE  IX. 

FORMALITIES  AND  CEREMONIES  NECESSARY  FOR  A  VALID 

ADOPTION. 

Formalities  for  adoption — Gift  and  acoeptanoe  absolately  necefisary— Gift  and  aooeptuee 
moat  be  aooompanied  by  actual  delivery — OonstractiTe  delivery  not  anffioient — D^sds  d 
gift  and  aoceptanoe  thoagh  registered  are  not  alone  saffioient — Conditional  aoceptaooe  tpf 
a  widow  and  frand  apon  the  power-^Conditional  gift  and  gift  for  a  valuable  conaideratioB~ 
Gift  in  Dvy&mnshy&yana  form — Ceremonial  adoption  'and  religious  ceremonies— Homca 
in  the  case  of  Sudras — Religions  ceremony  in  the  case  of  twioe-bom  females — ^The  saiat 
amongst  the  regenerate  tribes — Where  and  when  the  Homam  to  be  performed — Pntireihti 
or  sacrifice  for  male  issne. 

Formalities  for  adoption. — The  Hindu  legislators  prescribe  the  very  same 
formalities  and  ceremonies  for  affiliation  of  a  son,  as  for  marriage.  Bo^  the 
institutions  were  originally  founded  on  the  selfsame  principle,  and  were  attended 
with  consequences  bearing  a  close  resemblance  to  each  other.  In  both  there 
was  the  transfer  of  pairia  potestas  or  paternal  dominion  over  the  child,  whidh 
passed  to  the  adopter  in  the  one  case  and  to  the  husband  in  the  other,  so  that 
in  Roman  law  the  wife  was  deemed  to  be  the  datighter  of  her  husband  as  regarded 
the  power  which  he  could  exercise  over  her  and  which  was  identical  with  that 
of  a  father  over  his  child.  But  as  the  mere  formalities  for  the  transfer  of 
dominion,  such  as  gift  and  acceptance,  or  sale  and  purchase,  would  indicate 
no  more  than  the  passing  of  the  dominion  from  the  one  person  to  the  other, 
and  must  also  take  place  when  the  child  was  transferred  for  a  slave,  it  wu 
absolutely  necessary  that  there  should  be  additional  formalities  showing  thai 
the  transaction  was  intended  for  creating  the  relation  of  father  and  son  in  the 
one  instance,  and  of  husband  and  wife  in  the  other.  The  sages  have  accordingly 
ordained  for  these  institutions,  ceremonies  stamping  a  sacred  character  on  them, 
marking  their  importance,  and  giving  them  the  widest  publicity.  Invitation 
of  kindred  on  both  sides,  ceremonial  gift  and  acceptance,  and  the  Homa  or  burnt 
sacrifice  are  the  formalities  common  to  both. 

Yasishtha,^  Baudh4yana,'  and  Saunaka^  declare  the  mode  of  affiliating  a 
son.  All  of  them  require  that  notice  should  be  given  to  the  king  (or  the  '-  fs 
representative  in  the  village),  and  that  the  kindred  should  be  invited,  th  t- 

*  Yasishtha,  Ch.  zv,  9  s  Datt.-Mim..  5,  81 ;  Dat.-Chand.,  2,  11. 
>  Dat.-MLm.,  6,  42 ;  Dat.-Chand.,  2, 16. 

•  Dat.-Mim.^6,  2-80;  Dat.-Chand.,  2,  1-9 ;  Supra  page  308. 
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sence  serves  two  purposes,  namely,  they  become  witnesses  to  the  transaction,  as 
well  as  acknowledge  the  son  adopted  as  their  relation.  These  sages  also  agree  in 
prescribing  the  performance  of  the  Vydhriti-Homa  or  the  burnt-sacrifice  in  hononr 
of  all  the  gods  presiding  in  the  different  regions  of  the  universe  ;  it  is  thought 

'  necessary  for  effecting  the  change  of  lineage,  for,  how  can  one  man's  child 
become  another's  son  except  through  the  intervention  of  all  the  gods  ?  Vasishtha 
does  qpt  say  anything  about  the  mode  in  which  the  gift  and  the  acceptance 
are  to  be  made,  which  therefore  may  according  to  him  be  made  in  the  ordin- 
ary secular  way.  But  Baudhayana  and  Saunaka  also  describe  the  manner  in 
which  the  gift  and  the  acceptance  are  to  be  made.  According  to  the  former, 
the  adopter  is  to  beg  of  the  natural  father,  the  gift  of  his  son ;  thereupon  he  is 
to  declare, — '  I  give,  you  accept  him  ;"  whereupon  the  adopter  is  to  declare, — 
"I  accept  thee  for  the  , fulfilment  of  religion,  I  take  thee  for  the  continuation 

,of  lineage;"  and  this  is  intended  as  a  solemn  pledge  by  the  adopter  to  treat 
the  boy  as  his  son.  Saunaka  appears  to  require  that  the  natural  father  should 
be  asked  through  a  priest  to  give  his  son  in  adoption,  and  fixes  an  exorbitant 
fee  "^r  the  officiating  priest ;  he  further  requires  that  Brahmanas  should  be 

;  invited  and  fed :  in  fact  his  work  being  one  on  ritual  was  composed  for  the  benefit 
of  the  priestly  class,  and  has  been  thrust  into  promineijf^e  by  writers  who  were 

'  lather  priests  than  lawyers.  He  seems  to  g^ve  further  details  of  the  ceremonial 
prescribed  by  Baudhayana. 

According  to  these  sages,  gift,  acceptance  and  the  homa  or  burnt-sacrifice 
I4>pear  to  be  the  three  essential  ceremonies  in  the  adoption  of  a  son ;  of  these, 
the  gift  and  acceptance  must  precede  the  homay  and  may  be  made  in  the  ordi- 
nary way  without  the  Sanskrit  formula,  the  burnt-sacrifice  being  performed 
afterwards.  But  the  general  practice  appears  to  be  that  all  these  ceremonies 
are  performed  according  to  the  prescribed  ritual ;  the  secular  gift  and  acceptance, 
'however,  must  always  take  place  first,  and  in  some  cases  there  may  be  reasons 
for  postponing  the  ceremonial  adoption,  such  as,  impurity  of  the  giver  or  adopter, 
or  the  inauspiciousness  of  the  season,  which  may  render  the  ceremonial  gift 
and  acceptance  impossible,  though  there  cannot  be  any  impediment  to  the  subse- 
quent performance  of  the  homa  or  bumt-sacrifice. 

The  convention  of  kindred,  though  usually  made,  and  the  representation 
to  the  king,  which  are  mentioned  by  these  sages  as  part  of  the  procedure,  appear 
to  be  intended  for  giving  publicity  to  the  transaction  and  are  not  considered 
essential  for  the  validity  of  an  adoption.^ 

The  Dattaka-Mimdnsd,*  after  citing  and  commenting  on  the  passages  of 
Saunaka  and  Vasishtha  prescribing  the  ritual,  says,  "  Therefore,  the  filial  rela- 

*  Alanh  Manjari  Y.  Fakir  Ohand  Sarhar,  5  Beng.  Sel.   Rep.,  418  (356);    Narhar  Chhind 
^vlkami  y.  iTarhar  Vathal,  I.  L.  R.,  1  Bom.,  607.  *  Section  X. 
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tion  of  these  five  sons  proceeds  from  adoption  only,  with  obserranoe  cd^  the 
form  of  either  Yasishtha  or  Sannaka ;  not  otherwise."^  The  ceremonial  pw- 
scribed  by  Bandhayana  is  stated  to  be  applicable  to  the  followers  of  the  Black 
Yajm*  Veda.'  The  subject  is  conclnded  thus,  **  It  is  therefore  established,  thai 
the  filial  relation  of  adopted  sons,  is  occasioned  only,  by  the  proper  oerenaomes. 
Of  gift,  acceptance,  a  burnt-sacrifice,  and  so  forth,  should  either  be  wanting, 
the  filial  relation  even  fails."^  The  author  appears  to  specify  the  eas^tial 
ceremonies,  and  the  expression  (ddi,)  *'  and  so  forth  "  seems  to  be  unmeaning, 
as  it  is  often  found  to  be*in  argumentative  Sanskrit  works.  It  should  be  observ- 
ed that  this  ceremonial  applies  not  only  to  an  adoption  in  the  Dattaka  form  fast 
also  to  an  affiliation  in  the  Kritima  and  other  f orms> 

The  Dattaka-Chandrikd^  cites  the  same  passages  and  maintains  that  i^ 
form  prescribed  by  Yasishtha  or  Saunaka  is  indispensable;^  and  the  same 
opinion  is  expressed  about  the  text  of  Baudh&yana,  as  in  the  Dattaka-Miminsa.^ 

It  may  be  inferred  from  what  is  stated  in  these  treatises,  that  the  secular 
gift  and  acceptance  followed  by  a  burnt-sacrifice  would  be  sufficient  for  a  T^d 
adoption.  It  is  worthy  of  remark,  however,  that  in  almost  all  nndispiJUd 
adoptions,^  as  in  all  marriages,  the  prescribed  ritual  is  observed  by  all  clasaesL 
But  there  is  one  impdH^ant  point  of  distinction  between  the  two  instifhtionsy 
namely,  that  in  a  marriage  which  as  a  general  rule  takes  place  in  the  honse  of 
the  damsel's  father  she  is  actually  given  only  in  the  course  of  the  ceremonial  of 
marriage  though  it  is  preceded  by  a  verbal  betrothal,  whereas  in  an  adoptioD 
which  generally  takes  place  in  the  house  of  the  adopter,  there  may  be  actual 
gift  and  acceptance  in  the  secular  form  to  be  followed  by  the  prescribed  ritual 
at  a  subsequent  time.  The  essentials  of  a  valid  adoption  are  therefore  divisible 
into  secular  and  religious  ones :  and  although  all  the  essential  formalities  may 
be,  and  generally  are,  observed  in  the  religious  mode,  yet  a  valid  gift  and  ac- 
ceptance must  also  fulfil  the  secular  requirements  or  the  legal  conditions  of  the 
same.  Let  us  therefore,  proceed  to  consider  first  these  secular  essentials  of  an 
adoption. 

Gift  and  acceptance  absolutely  necessary  .—-The  giving  and  reoeiviog 

are  indispensably  necessary ;  they  are  the  operative  part  of  the  ceremony  of 
adoption,  whereby  the  parental  interests  are  transferred  from  the  natural  to  the 
adoptive  parents,  and  without  which  an  adoption  in  the  Dattaka  form  is  impossi- 
ble.' The  definitions  of  the  Dattaka  son,  given  by  different  sages,  however, 
do  not  expressly  say  anything  about  acceptance,  but  simply  declare  that  th^^  -nfi 

»  Dat.-Mim ,  6,  $0.        •  Idem,  6,  42.       •  Dat.-Mim.,  6,  56,        ♦  Dat.-Miin.,  6, 4,1 

*  Seotion  ii,  1-18.        *  Dat.-Chand.,  2,  18  A  17.        *  Idem,  2,  16 ;  Dat.-Mim.,  6,  A 

*  Svirooghwn  Sutputhy  v.  Sahitra  Dayee,  2  Knapp's  Bep.,  287 ;  5  W.  B.,  P.  C,  IC 

*  Veerapermall  PUUiy  v.  Narrain  PUlayf  1  Strange'0  notes  of  oases,  91 ;  1  Morley  ^        it. 
Adoption  case  68  $  1  Strange's  H.  L.,  95. 
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*  by  the  parents  to  a  person  constitates  the  child  the  dattttka  son  of  the  latter.    I 
have  already  told  yon  that,  according  to  the  Bengal  school,  in  the  case  of  dona- 

*  ikms  of  property,  the  relinquishment  by  the  donor  of  his  rights  in  favour  of  a 
sentient  being  is  alone  sufficient  to  create  the  donor's  right  to  the  property, 
subject  only  to  his  dissent ;  and  it  is  not  acceptance  or  positive  assent,  but 
absence  of  dissent  which  is  requisite  for  completing  his  title.  This  theory, 
however,  is  opposed  to  the  Mitakshar^  as  well  as  to  the  transfer  of  property  Act, 
according  to  which  acceptance  is  necessary  for  the  completion  of  a  gift.^  How- 
ever that  may  be,  the  gift  in  adoption  cannot  be  looked  upon  as  the  donation 
of  property,  and  is,  besides,  one  of  a  conditional  and  onerous  nature,  the  child 
being  offered  for  acceptance  as  a  son  ;  so  it  cannot  be  complete  and  effectual 
without  the  positive  assent  of  the  donor,  and  the  general  presumption  that  a 
man  would  accept  what  is  purely  beneficial  to  him,  cannot  arise  in  the  present 
instance ;  acceptance  manifested  by  some  overt  act,  therefore,  is  absolutely  neces- 

But  the  doctrine  that  the  adoption  of  a  son  is  spiritually  beneficial  to  the 
iter  has  an  important  bearing  on  this  question  of  acceptance ;  for,  we  have 
already  seen,  that  a  minor  is  held  to  be  competent  to  accept  a  son  in  adoption, 
and  to  give  an  authority  for  that  purpose ;  and  upon  the  same  principle  it  is 
said  iliat  a  man  of  weak  intellect,  who  has  not  on  thaf  account  sufficient  testa- 
^mentary  capacity,  may  be  of  sufficient  capacity  to  adopt,  inasmuch  as  adoption 
is  a  religious  and  necessary  act.*  Probably  a  minor  would  also  be  competent  to 
give  away  a  son  in  adoption,  there  being  no  express  prohibition  against  it. 
There  is,  however,  an  express  provision  in  the  Succession  Act^  that  a  minor 
father  may  by  will  appoint  a  guardian  for  his  child,  though  it  has  not  been 
extended  to  Hindus. 

Gift  and  acceptance  must  be  accompanied  by  actual  delivery  of  the 

child. — The  natural  father's  expressed  consent  to  give  a  son  in  adoption  does 
not  amount  to  a  gift,*  nor  the  adopter's  intention  to  adopt  expressed  in  a  docu- 
ment, to  an  acceptance.*  The  gift  and  acceptance  in  adoption  are  to  be  made 
by  the  corporeal  delivery  of  the  child.  On  this  subject  the  Judicial  Committee 
observe*  as  follows: — "That  being  so,  it  is  unnecessary  for  their  Lordships 
positively  to  decide  the  first  question,  namely,  whether  there  can  be,  according 
to  Hindu  law  and  usage,  an  adoption  simply  by  deed,  and  without  that  corporeal 
delivery  and  acceptance  of  the  child  which  is  almost  universally  treated  as  the 
essential  part  of   an  adoption  in  the  Dattaka  form.    They  desire,  however,  to 

*■  Transfer  of  Propertj  Act,  section  122  ;  Lecture  YII,  supra  page  2Q3. 

*  Baboo  Banee  Fershad  v.  Moonshee  8yvd  Ahdool  Eye,  25  W.  B.,  192. 

*  Section  47. 

^  Bashettiappa  v.  Bhwlinffdppa,  10  Bom.  H.  G.  B.,  268. 
^  Mdkashoya  Shosvnath  Ohose  Y.  Krishna  Stmdari  Dassi,  7  Calcutta  Law  BeportSi  313; 

^  K.i  7  L  A.,  250;  L  L.  B.,  6  Calc,  881. 
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flay  that  they  are  very  far  from  wishing  to  give  any  countenance  to  the  notifln 
that  there  can  be  such  a  giving  and  a  taking  as  is  necessary  to  satisfy  the  law- 
even  in  a  case  of  Sudras  by  mere  deed,  without  an  actual  delivery  of  the  child 
by  the  father.*  *  *  The  mode  of  giving  and  taking  a  child  in  adoptioii  con- 
tinues to  stand  on  Hindu  law,  and  on  Hindu  usage,  and  it  is  perfectly  clear  that 
amongst  the  twice-born  classes,  there  could  be  no  such  adoption  by  deed,  because 
certain  religious  ceremonies,  the  Datta-homam  in  particular,  are  in  their  case 
requisite.*  *  *  It  would  seem,  therefore,  that  according  to  Hindu  usage,  which 
the  Courts  should  accept  %s  governing  the  law,  the  giving  and  taking  in  adop- 
tion ought  to  take  place  by  the  father  handing  over  the  child  to  the  adoptive 
mother,  and  the  adoptive  mother  declaring  that  she  accepts  the  cdiild  in 
adoption." 

Oonstructive  delivery  not  sufficient— The  same  view  was  taken  by  the 
Calcutta  High  Court.in  an  earlier  case,^  in  which  the  secular  and  religious  ele^ 
ments  of  the  rite  of  adoption  were  distinguished,  and  secular  gp^ft  and  acceptance 
were  taken  to  be  sufficient  for  deciding  the  question  :  Justice  Phear  made  thjfr 
following  observations  on  the  point, — ''Jagannath  appends  to  his  quotation 
from  Vasishtha,  which  I  have  already  referred  to,  a  long  discussion  'of  the 
question,  whether  or  n^  the  secular  and  religious  portions  of  the  ceremony  sre 
separable,  and  it  is  obvious  throughout  that  he  considers  the  secular  portion  to' 
be  intended  for  the  purpose  of  passing  the  paternal  property  in  the  son,  from 
the  one  father  to  the  other ;  and  that  he  thinks  it  would  be  efEective  to  that 
extent  at  any  rate,  even  if  the  religious  supplement  were  omitted.  Without 
stopping  to  inquire  into  the  value  of  his  conclusions  on  these  points,  I  will 
observe  that  he  all  along  supposes  an  actual,  and  not  a  constructive,  giving  and 
receiving  to  have  taken  place.  And  the  words  of  every  one  of  the  old  authori- 
ties (see  for  instance  those  of  Vasishtha,  above  quoted,)  imply  the  same  thing. 
I  need  not  examine  them  in  detail.  It  is  obvious  that  a  mutual  transfer  of  €he 
boy  from  the  one  father  to  the  other  is  everywhere  contemplated  as  constituting 
the  giving  and  receiving  which  is  spoken  to.  But  here,  if  all  that  the  witoeeses 
for  the  defence  stated  did  actually  take  place,  about  which  I  have  my  doubts, 
the  giving  and  receiving  was  at  most  symbolical  or  constructive.  The  thing 
given  was  in  fact  hundreds  of  miles  distant  from  the  giver  and  receiver.  And, 
although  an  advanced  state  of  civilization  recognizes  abstracting  of  property  in 
goods  and  chattels  as  distinct  from  the  subject-matter  thereof,  and  allows  of 
these  rights  being  passed  from  hand  to  hand,  so  to  speak,  by  the  mere  parol 
expression  of  intention  on  the  part  of  the  persons  interested,  without  the 
sence  of  the  thing  itself,  I  think  I  should  go  beyond  the  warrant  of  any  au 
rity  if  I  imported  this  doctrine  of  law  to  govern  by  analogy  the   transfer     : 

5         •  •     .  ■       ' 

*  8iddes8ory  Dassee  t.  Doorgachurn  Sett,  2  Indian  Jurist,  N.  S.>  22. 
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even  what  Jagannatha  abstracts  as  the  paternal  proprietary  right  of  the  father 
in  his  Bonv  I  think  that  the  transaction  of  giving  and  receiving  is  not  complete 
for  the  purpose  of  adoption,  unless  the  boy  given  is  actually  present,  and  given 
over  from  the  one  parent  to  the  other,  and  consequently  I  am  of  opinion  that 
what  took  place  at  Dehra  Dhoon,  in  this  case,  did  not  in  any  degree  amount  to 
a  valid  adoption." 

Deeds  of  gift  and  acceptance,  though  registered  not  sufficient.— 

According  to  Hindu  law,  neither  registration  of    the  act  of   adoption,  nor  any 

written  evidence  of  that  act  having  been  completed,  is  Essential  to  its  validibr.^ 

It  is  often  found  that  when  an  adoption  takes  place,  deeds  of  gift  and  of  accept- 

^ce  are  executed  by  the  natural  father  and  the  adopter  respectively  in  favour 

of  each  other ;    and  sometimes  though  made  in  anticipation  of  the  intended 

adoption,  the  terms  show  as  if  the  boy  has  already  been  given  and  accepted ; 

and  such  deeds  are  also  registered.^    But  from  what  has  been  laid  down  in  the 

above  cases^  it  is  clear  that  in  the  absence  of   gift  and  acceptance  accompanied 

':,  lof  actual  delivery  of   the  child  in  adoption,  such  deeds  are  worthless  and  in- 

I  8u4cient  by  themselves  to  constitute  a  legal  adoption,  although  they  may  be 

I  used    as    corroborative    evidence    of   actual  g^ft  and  acceptance  which  must 

^  otherwise  be  proved  to  have  taken  place.     In  this  re^^ct  the  gift  of  a  son  in 

adoption  is  to  be  distinguished  from  the  gift  of  property,  which  may  be  effected 

by  a  registered  instrument.^ 

The  Oudh  Estates'  Act,  I  of  1869,  requires  the  writing  by  which  an  autho- 
rity to  adopt  a  son  is  exercised  by  a  widow  to  be  reg^tered.  It  also  requires 
the  authority  to  be  in  writing.  But  it  does  not  require  that  writing  to  be 
registered.^ 

Oonditional  acceptance  by  a  widow,  or  fraud  upon  the  power.— We 

have  seen  that  an  authority  or  even  a  direction  given  by  a  deceased  husband 
to  his  widow  for  adopting  a  son,  imposes  simply  a  moral  duty  on  the  widow 
who  cannot  be  compelled  to  adopt  a  son,  and  whose  personal  interest  is  opposed 
to  her  duty,  as  her  life-interest  in  her  husband's  estate  would  be  divested  by 
the  adoption  of  a  son.  This  conflict  between  interest  and  duty  is  sometimes 
sought  to  be  reconciled  by  the  execution  of  an  agreement  by  the  natural  father 
before  adoption  to  the  efEect  that  his  son  being  adopted  by  the  widow,  would 
not  be  entitled  to  the  estate  during  her  life,  but  she  should  remain  in  possession 
in  the  same  way  as  if  no  son  were  adopted,  subject  only  to  the  son's  maintenance 
and  education.^    Whether  such  an  agreement  is  binding  on  the  son  adopted  is  a 

*  Sutrooffwi  Sutputty  r.  Sahitra  Dye,  5  W.  S.,  P.  0.,  109. 

*  Kagendro  Chandro  Mitiro  y.  Sremutty  Kishen  Soondery  DasaeSt  19  W.  B.,  183. 

*  25  W.  E.,  129 ;  7  0.  L.  B.,  313 :  2  Ind.  Jur.,  (n.  s.)  22. 
^  Transfer  of  Property  Acfc,  lY  of  1882,  Boction  128. 

*  Bhaaba  Babidat  8wgh  y.  Indar  Kvmwar,  1,  L.  B.,  16  Gale,  556. 

*  CAiOco  BKighundth  Bdjddikah  y.  Jdnaki,  11  Bom.  H.  C.  B.,  199. 
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different  question,  to  be  discussed  later  on.  What  we  are  at  pr^ent  oonoeraed 
with  is,  whether  such  conditional  acceptance  by  the  widow  affects  the  validity 
of  an  adoption. 

In  one  case^  it  was  argued  before  the  Privy  Council  that  the  adoption  was 
a  fraud  upon  the  authority  to  adopt,  and  therefore  void,  on  the  following 
facts : — "  The  senior  widow  seems  to  have  been  unwilling  to  disregaxd  her 
husband's  injunctions,  but  at  the  same  time,  she  was  anxious  to  keep  the  estate 
during  her  life.  She  obtained  from  the  natural  father  of  the  child  whom  she 
proposed  to  adopt  a  dodtiment,  dated  the  26th  of  October  1883,  in  which  it  wb» 
declared  that  she  should  have  full  control  during  her  lifetime  over  the  property 
left  by  the  late  Maharajah.  It  was  not  suggested  that  there  was  or  could  have 
been  in  the  ceremonial  of  adoption  any  such  condition  or  reservation,  nor  is 
any  trace  of  that  condition  orTeservation  to  be  found  in  the  deed  of  adopticn 
of  the  5th  December  1883.  But  some  months  afterwards,  on  the  28th  of  March 
1884,  the  senior  widow  executed  what  is  called  a  second  deed  of  adoption,  by 
which  she  purported  to  revoke  the  deed  of  the  5th  of  December,  on  the  allegatian 
that  it  ought  to  have  contained  a  provision  postponing  the  interest  of  the  . 
adopted  son  until  her  death." 

The  objection  waif  overruled,  and  it  was  held  by  the  Judicial  Cotamittee 
that  such  condition  could  not  vitiate  the  adoption,  as  ivill  appear  from  the 
following  passage  of  their  judgment, — "  The  conduct  of  the  senior  widow  is  no* 
altogether  to  be  commended,  but  it  would  be  extravagant  to  describe  it  as  fraudu- 
lent, or  to  maintain  that  the  adoption  was  made  for  a  corrupt  purpose,  or  for 
a  purpose  foreign  to  the  real  object  for  which  the  authority  to  adopt  was  con- 
ferred. It  may  be  true,  as  suggested  by  Mr.  Arathoon,  that  the  child  of  Quman 
Singh  was  selected  in  preference  to  the  child  of  the  appellant  because  the  senior 
widow  had  reason  to  believe  that  the  selection  would  be  less  likely  to  lead  to 
her  position  being  challenged.  But  it  is  difficult  to  understand  how  a  declara- 
tion by  Guman  Singh  or  an  agreement  by  him,  if  it  was  an  agreement,  could 
prejudice  or  affect  the  rights  of  his  son,  which  could  only  arise  when  his  pa- 
rental control  and  authority  determined.  The  ceremonies  of  adoption  are 
unimpeached.  The  deed  of  adoption  is  open  to  no  objection.  The  second  deed 
is  admittedly  inoperative.  No  conditions  therefore  were  attached  to  the  adop- 
tion. Had  it  been  otherwise,  the  analogy  such  as  it  is,  presented  by  the 
doctrines  of  Courts  of  Equity  in  this  country  relating  to  the  execution  of  powers 
of  appointment  to  which  Mr.  Arathoon  appealed  would  rather  suggest  ^^«^t, 
even  in  that  case,  the  adoption  would  have  been  valid  and  the  condition  vo: 

Conditional  gift,  and  gift  for  a  valuable  consideration.— Some^    it 

analogous  to  a  conditional  acceptance  of  the  above  description,  is  a  gift  i\     a 
^  Bhaaha  Buhidat  Singh  y.  Itidar  K^vkmoar^  I.  L.  B,,  16  GiUo.,  556. 
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Talnable  consideration  either  in  the  shape  of  a  sum  of  money,  or  any  other 
property  received  before  adoption  or  in  the  form  of  an  agreement  executed  by 
the  adopter  stipulating  that  the  natural  father  is  to  get  a  maintenance  allowance 
out  of  the  adopter's  property,  upon  the  faith  of  which  he  parts  with  his  child  by 
giving  him  in  adoption.  I  have  already  told  yon  that  in  the  majority  of  cases, 
some  sort  of  valuable  consideration  is  given  by  the  adopter  to  the  natural  father 
for  inducing  him  to  give  away  his  son.  And  such  arrangement  does  not  appear 
to  be  open  to  any  reasonable  objection.  It  may  no  doubt  he  argued  that  if  any 
consideration  is  received  by  the  natural  father  for  giving  his  child  in  adoption, 

V  the  gift  would  virtually  be  a  sale  of  the  child,  and  as  the  hrita  or  purchased 

'it  ■ 

I  ^n  is  not  recognized  in  the  present  age,  the  adoption  itself  would  be  invalid. 

The  argument  would  have  been  sound  if  the  word  "  gift "  in  Hindu  law 

had  been  limited  only  to  the  transfer  of  a  thing  made  voluntarily  and  without 

any  consideration.     But  we  £nd  on  the  contrary  that  the  sages  include  under 

the  term  "  gift  "  what  is  given  for  a  valuable  consideration.     Thus,   a  text  of 

Nirada^   cited  in  the  Mitakshari,  when  dealing  with  the  topic  of  litigation 

entitled  BfOvation  of  Qift  includes  under  the  seven  kinds  of   lawful  gifts,  the 

^  ^t  of    anything  in  lieu  of    the  price  of  an  article  purchased  from  a  shop- 

i  keeper,  what  is  given  in  return  for  a  benefit  received  fi^m  the  donor,  and  the 

bride's  price,  (sulka,)*  or  what  is  received  for  giving  a  girl  in  marriage.     A  gift 

of   a  child,  in  return  for  any  benefit  received  from  the  adopter,  therefore,  is  not 

contrary  to  Hindu  law,  and  cannot  be  supposed  to  be  equivalent  to  a  sale. 

It  has,  however,  been  held'  that  a  contract  whereby  the  adopter  agreed  to 
make  an  annual  allowance  to  the  natural  parents  in  consideration  of  their  giv- 
ing their  son  could  not  be  legally  enforced  by  the  natural  father.  The  reasons 
assigned  for  this  decision  are  set  forth  in  the  following  passage  : — 

"  The  son  given,  that  is,  the  Dattaka  son,  is  defined  in  the  Dattaka- 
Chandrika  section  1,  para.  12, — '  He  is  called  a  son  given  whom  his  father  or 
mother  affectionately  gives  as  a  son,  being  alike ;'  alike  being  explained  to  mean, 
of  the  same  class.  Now  it  could  not  be  said,  if  this  contract  were  carried  out, 
that  the  boy  has  been  affectionately  given ;  a  gift,  of  course,  implies  an  act 
without  consideration. 

"  Then  with  reference  to  section  23  of  Act  IX,  (Contract  Act)  we  tbink 
that  the  principle  of  that  section  is  applicable  to  this  case,  as  this  contz9<>t,  if  it 
were  capable  of  being  carried  on  and  were  recognized  by  the  Court,  would  in- 
voke an  injuiy  to  the  person  and  property  of  the  adopted  son,  inasmuch  as  if 
it   OT^d  be  proved  that  the  boy  was  purchased  and  not  given,  it  is  very  probable 


^  K&rada-Smriti,  fourth  topic  of  litigation,  verse  8 ;  Mit^kshari  on  Yajnavalkya  II,  176. 

'  Hitakshar^,  2,  II,  6. 

'  Sshan  Kiahore  Acharjea  Ohowdhrsf  v.  HurUh  Ckunder  Chowdhry,  21  W.  R.,  881. 
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that  tke  adoption  would  be  set  aside,  and  if  sucli  adoption  were  set  aside,  fae 
woald  not  only  lose  his  status  in  the  family  of  his  adopting  father,  but  also  lose 
his  right  of  inheritance  to  his  natural  parents,  and  such  a  contract  would  there- 
fore involve  an  injury  to  the  person  and  property  of  the  adopted  son." 

Here  the  Court  lays  down  that  gift  in  adoption  must  be  without  considertk- 
tion,  that  payment  of  any  consideration  would  invalidate  the  adoption,  as  the  son 
would  not  be  given  but  purchased  who  is  not  recognized  in  the  Kali  age^  and  tbsi 
the  contract  if  enforced  would  invalidate  the  adoption.  It  is  difficult  to  under- 
stand why  the  adoption  itself  should  not  be  invalidated  by  the  contract  upon  tbe 
above  premises ;  the  agreement  is  not  enforced  because  its  object  is  unlawful,  bai 
this  void  agreement  formed  the  consideration  of  the  gift  in  adoption,  which  was 
not  made  afEectionately  and  without  consideration ;  hence  it  would  ^eem  that  ihe 
gift  itself  was  void,  or  there  was  •no  legal  gift  at  all,  and  the  boy  would  not  lose 
his  status  in  his  natural  family. 

In  another  case,^  however,  where  the  natural  father  of  the  son  given  in 
adoption  gave  his  consent  to  the  adoption  on  certain  conditions,  it  was  held  thai 
tbe  non-fulfilment  of  one  of  the*  conditions  rendered  the  adoption  invalid,  not- 
withstanding that  the  condition  was  unnecessary,  and  imposed  in  consequence 
of  a  mistake  as  to  the^ecessity  for  the  assent  of  Government  to  the  adoption. 
In  this  case  the  condition  was  required  to  be  fulfilled  before  adoption. 

Oift  in  Dvy&moshy&yana  form. — The  gift  of  a  child  in  adoption  may  be 
so  made  as  to  constitute  him  the  common  property  or  son  of  both  the  donor  and 
the  donee.  The  formalities  must  be  the  same  as  in  the  case  of  an  absolutely 
adopted  son  or  Suddha-Dattaka,  but  an  understanding  or  a  previous  stipulation 
between  the  natural  father  and  the  adopter  to  the  effect,  that  the  child  shonld 
belong  to  both  of  them,  would  constitute  him  Dvy£mushyayana  or  son  of  two 
fathers.  A  son  so  adopted  is  called  JV%a-Dvy£mushy^yana,  i.  e.,  perpetual  or 
absolute  son  of  two  fathers,  because  he  and  his  descendants  would  oontinae  to 
belong  to  both  the  gotras  or  families.* 

But  an  express  stipulation  does  not  appear  to  be  absolutely  necessary  for 
constituting  the  child  given  in  adoption,  the  son  of  two  fathers.  For,  the  Dattaka- 
Mimdns4  says  that  if  the  ceremony  of  tonsure  has  been  performed  upon  a  boy 
in  the  natural  family  and  he  is  subsequently  given  in  adoption,  he  will  become 
a  Dvya^j^ushyayana  or  son  of  two  fathers,  by  reason  only  of  that  ceremony 
having  been  performed  in  the  family  of  his  birth,  which  has  the  effect  of  impress- 
ing upon  him  the  indelible  character  of  a  member  of  that  family,  not  liable  tn,^ 
be  removed  by  his  adoption  into  a  different  family.  This  double  relation 
is  not  due  to  any  contract,   but  arises  as  the  effect  of  the  initiatory  ceren 

*  Bangubai  y.  Bhagirthihai,  I.  L.  R.,  2  Bom.,  877.  ^ 

•  Dat.  Mim.  6,  48 ;  Dat.-Ohand.  2,  24;  Mitakehar^  1, 10,  5  et  aeq. 
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and  therefore  it  attaches  only  to  the  son  so  given  and  not  to  his  descendants 
apon   whom  all  the  initiatory  rites  are  performed  in  the  family  of  the  adopter. 
Henoe  he  is  called  the  anitya-Dvydmushydyana,  or  temporary  son  of  two  fathers.^ 
So  also,  it  appears  that  a  stipulation  to  that  effect  may  he  implied,  from 
the  circumstances  of  the  case.    The  Mitakshari  expressly  says  that  if  a  brother 
or  any  other  man  destitute  of  male  issue  be  appointed  to  raise  issue  on  another 
person's  wife,  the  son  begotten  would  belong  to  him  as  well  as  to  the  husband 
of  the  woman.*    As  an  exception  to  this  rule  the  Mit&kshar&  provides  that 
when  the  person  appointed  has  male  issue,  then  the  son  begotten  by  appoint- 
ment wonld  not  belong  to  him  in  the  absence  of  express  stipulation.^    Hence  it 
loUowB  that  if  an  only  son  be  g^ven  in  adoption,  he  would  be  a  Dvydmushydyana 
son  of  both  the  adopter  and  the  natural  father,  even  without  any  express  stipu- 
lation.    In  the  case  of  an  only  son  of  a  brother,  it  is  maintained  in  the  Dattaka- 
Mimans^  and  Dattaka-Chandrika*  that  he  alone  and  no  other  should  be  adopted ; 
and  in  answer  to  the  objection  raised  upon  the  gpround  of  Yasishtha's  rule 
against  the   gift  of  an  only  son,  it  is  said  that  he  would  be  the  son  of  both 
brothers,  and  so  the  rule  or  rather  its  reason,  is  not  violated.     There  is  no  men- 
tion of  any  express  stipulation.     It  may  no  doubt  be  contended  from  what 
Nanda  Pandita  says  in  one  passage  that  the  gift  of  an  only  son  is  limited  to 
the  case  of  brothers.    But  in  the  very  next  passage!^  he  explains  the  principle 
of  the  adoption  of  an  only  son,  which  is  applicable  to  all  cases.    And  this 
general  position  is  supported  by  what  is  said  in  the  MitdkshadL  with  respect 
to  the  analogous  case  of  a  son  produced  by  a  man  other  than  the  brother,  on 
another  man's  wife.    The  Dattaka-Chandrikd,  however,  does  not  appear  to  limit 
the  Dvydmnshy&yana  adoption  of  an  only  son  to  the  case  of  adoption  by  a 
paternal  uncle  only,  but  intimates  it  to  be  applicable  to  ail  cases.^ 

Oeremonial  adaption  and  religions  ceremonieB.— The  next  question 

that  we  have  to  ccmsider  is,  whether  in  addition  to  the  secular  gift  and  accept- 
ance, anything  more  is  absolutely  necessary  for  a  valid  adoption,  in  other  words, 
wl^ether  the  ceremonial  gift  and  acceptance  and  the  Homa  ceremony  are  requi- 
site. As  regards  ceremonial  gift  and  acceptance,  it  may  be  observed  that  they 
express  in  Sanskrit  what  people  do  in  the  vernacular  language  when  making  a 
secular  gift  or  acceptance,  with  this  diffei*ence  that  Saunaka  requires  the  recital 
of  certain  Yedik  texts  as  part  of  these  ceremonies ;  but  as  the  recital  «of  the 
Vedik  texts  is  dispensed  with  in  an  adoption  made  by  a  Sudra,  or  by  a  woman 
9t  the  twice-born  classes  having  the  requisite  authority  for  the  same,  it  cannot  be 
i^ogarded  as  absolutely  necessary.    Hence  it  follows  that  the  secular  gift  and 


*  Dat..Mim.  4,  82 ;  6,  41,  et  aeq, 

*  MiULkshard,  1, 10, 1-1. 
■  Idem,  1,  10,  4. 
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«  Dat.  Mim.  2,  88 ;  Dat.  Chand.  1,  22-28. 

*  Dat.  Mim.  2,  89. 

^  Dattaka-Chandriki,  1,  28;  8, 17;  6,  83. 
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acceptance  are  sufficient,  and  the  question  is  reduced  to  this,  namely,  whetlicr 
the  Homa  ceremony  is  indispensable. 

I  have  already  told  you  that  the  religious  ceremonies  are  usually  performed 
by  all  classes.  This  usage  may  not  of  itself  be  sufficient  to  establish  that  they  are 
absolutely  necessary  for  a  legal  adoption,  although  it  is  undoubtedly  an  import- 
ant factor  for  the  consideration  of  our  Courts  when  dealing  with  the  question 
of  the  factum  of  a  disputed  adoption.  We  have  also  seen  that  the  two  special 
treatises  insist  upon  the  performance  of  the  JSoma  ceremony  as  indispensably 
necessary,  and  there  are  many  other  Sanskrit  writers  holding  the  same  opi- 
nion ;  but  considering  that  their  authors  were  writers  of  the  priestly  class  and 
interested  in  thrusting  into  prominence  the  necessity  of  celebrating  religiooi 
ceremonies,  one  would  not  be  disposed  to  attach  much  importance  to  their  opi- 
nion unless  it  be  supported  by  the  authority  of  the  lawgivers.  Let  us  therefofpe 
see  whether  the  sages  require  the  performance  of  the  Homa  ceremony  as  being 
the  sine  qua  non  of  a  valid  adoption. 

From  the  definition  gp^ven  by  the  different  sages,  of  the  Dattaka  son,  it 
appears  to  be  clear  that  nothing  more  than  gift  and  acceptance  is  necessary  for 
an  adoption  in  the  Dattaka  form.  In  defining  the  Dattaka  ^n,  Manu  says  that 
the  gift  is  to  be  made  together  with  water  (adbhih),  or  as  Sir  W.  Jones  puts  it,  ike 
gift  being  confirmed  by  pouring  water ;  thus  the  chief  of  the  sages  ordains  the  sim- 
plest procedure  that  is  even  now  followed  when  the  gift  of  any  property  is  made 
in  the  religious  form,  as  for  instance  to  a  priest  officiating  at  a  religious  cere- 
mony. It  may  no  doubt  be  said  that  the  codes  of  the  difPerent  sages  are  to  be 
taken  as  supplementing  each  other,  and  that  when  Yasishtha  has  declared  the 
ritual  of  affiliation,  it  ought  to  be  read  as  part  of  the  definition  of  an  adopted 
son,  and  the  mention  of  water  in  Mann's  text  indicates  the  fuller  form  proponn- 
ded  by  Yasishtha.^  The  correctness  of  this  argument,  must  be  tested  by  its 
applicability  to.  other  descriptions  of  subsidiary  sons,  for  Yasishtha's  text  is 
general.  Manu  does  not  say  anything  in  the  definitions  of  other  descriptions  ol 
sons,  which  may  be  construed  to  indicate  the  necessity  of  the  observance  of 
form.  Nanda  Pandita  maintains  upon  the  authority  of  a  text  of  Vriddhi 
Gautama*  that  the  ritual  applies  to  all  the  hve  descriptions  of  adopted  sow? 
But  if  Homa  be  necessary  in  their  case  why  should  it  not  be  so  in  the  case  of 
other  kinds  of  subsidiary  sons,  for  instance  the  damsel's  son,  the  appointed 
daughter's  son  and  the  adulterous  wife's  son ;  but  it  cannot  be  reasonably  main- 
tained that  these  will  not  be  filially  related  unless  Homa  be  performed.  If  "ial 
relation  in  these  cases  arises  by  operation  of  law  without  the  interventic  rf 
the  Hom^,  why  should  it  not  also  similarly  arise  in  the  case  of  the  Dattakr  <» 
by  means  of  the  gift  and  acceptance  only  ?   Besides,  Yriddha  Gautama  «•    Jj, 


*  Dat.  Mim.  5,  47. 


»  Id9m, 
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says  tliat  the  Dattaka  and  the  like  sons  acquire  filial  relation  hj  observance  of 
form  ;  and  Nanda  Pandita  admits  that  the /arm  intends  gift  and  so  forth  that 
are  comprehended  in  the  descriptions  of  the  son  given  and  the  like,  bnt  contends 
that  the  word  water  in  Mann's  text  intends  the  whole  religious  ceremony.  Thus 
by  putting  a  forced  construction,  he  invokes  the  authority  of  Mann  for  con- 
tending that  the  religious  ceremony  is  necessary.  He  omits  to  take  into  consi- 
deration that  in  the  definition  of  the  Dattaka  son,  as  given  by  the  other  sages 
including  Yasishtha  and  Baudhdyana,  there  is  nothing  to  indicate  the  perform- 
ance of  any  religious  rite.  • 

When  all  the  lawgivers  describe  the  Dattaka  son  in  such  a  manner,  as  to 
show^  that  gift  and  acceptance  only  are  sufficient,  and  only  two  of  them,  namely^ 
Yasishtha  and  Baudhdyana  propound  in  a  different  part  of  their  Codes  a  cere- 
monial for  affiliation ;  the  proper  construction  of  the  law  appears  to  be  that  the 
Soma  ceremony  is  intended  not  as  legally  essential,  but  as  religiously  meritori- 
ous.    Manu  introduces  the  subject  of  partition  of  heritage  amongst  the  twelve 
descriptions  of  sons  by  the  following  passage, — "Of  the  twelve  sons  of  men, 
whom  Manu,  sprung  from  the  self-existent,  has  described,  six  are   kinsmen  (or 
members  of  the  father's  gotra)  and  heirs  ;  six,  not  heirs,  but  kinsmen."*     Then-, 
after  specifying  the  sons  falling  within  the  two  sets  of  si^,^  and  declaring  their 
relative  rights  of  inheritance,*  he  describes  the  twelve  kinds  of  sons,*  and  goes  on 
to  say, — "  These  eleven  sons  beginning  with  the  wife's  son,   as  described  are 
declared  by  wise  legislators  to  be  substitutes  for  sons  of  the  body,  for  the  sake 
of  preventing  a  failure  of  obsequies*"^  Now,  it  is  clear  that  as  religious  ceremonies 
form  no  part  of  the  descriptions  of  the  subsidiary  sons,  these  sons  become  substi- 
tutes of  the  son  of  the  body,  and  members  of  their  adoptive  father's  gotra,  with- 
out them.    And  this  view  is  supported  by  what  is  declared  by  the  same  highest 
authority  with  respect  to  the  religious  ceremony  prescribed  for  marriage,  which 
is  analogous  to  adoption;  for,  he  ordains,* — "The  recitation  of  holy  texts, 
and  the  sacrifice  (Yajna^Homa)  in  honour  of  (Prajd-pati)  the  lord  of  creatures, 
are  used  in  marriages  for  the  sake  of  procuring  good  fortune  to  the  brides ;  but 
the  gift  by  the  father  is  the  cause  of  the  husband's  marital  dominion."    Simi- 
larly it  follows  that  the  gift  by  the  father  is  the  cause  of  the  adopter's  parental 
dominion  and  the  recitation  of  the  holy  texts  and  the  Homa  ceremony  are  used 
in  adoptions  for  the  sake  of  procuring  good  fortune  to  adoptees.     The  c&sexaony 
ordained  by  Manu  for  marriage  appears  to  be  as  simple  as  for  adoption,  for  he 
lays, — "  Amongst  the  sacerdotal  class,  the  gift  of  daughters  in  marriage,  with 
(tbe  previous  pouring  into  the  hands  of  the  bridegroom  of)  water  alone,  is  most 
approved ;  but  amongst  the  other  classes  (it  may  be  done)  according  to  their 

>  Mana  IX,  168.  •  Mann  IX,  162-165.  »  Manu  IX,  180. 

*  Vana  IX,  169-160.  *  Manu  IX,  166-178.  «  Manu  V,  162. 


380  VOBMA.LITIES   AND   CfiRBMONIlS  NIGS8B1BT  VOS  A  VALID  ADOFTIOV. 

mutual  pleasure."^    In  another  oonneotion  he  does,  no  doubt,  refer  to  the 
tation  of  holy  texts  in  marriages,'  but  we  have  already  seen  his  explanatioa  ol 
the  purpose  for  which  it  is  done. 

Jagannatha^  maintains  that  the  gift  and  acceptance  only  ore  essential,  aod 
that  the  Homa  or  "  oblation  to  the  fire  with  holy  words  from  the  Veda  is  an 
unessential  part  of  the  ceremony ;  even  though  it  be  defective,  the  adoption  is 
nevertheless  valid ;  for  no  one  admits  that  the  principal  object  is  unattained  if  sn 
wtessential  part  be  defective." 

Jagannatha  suggeste  a  very  important  argument  against  the  poedtiaii  thai 
the  Homa  is  necessary ;  for,  if  you  say  that  the  performance  of  the  JBbma  n 
essential,  then  you  cannot  but  admit  that  it  must  be  accurately,  properly  and 
completely  performed  ;  and  if  there  be  any  defect  in  its  performance,  it  cannot 
serve  the  purpose :  but  if  you  say  that  even  a  defective  Homa  is  sufficient,  yon 
necessarily  admit  that  it  is  not  essential.  As  for  the  perfect  performance  of 
the  Homa  ceremony,  it  is  impossible  in  Bengal  where  the  priests  do  not  lean 
how  to  recite  the  Vedik  texts  properly. 

Hence  the  opinion  of  Nanda  Pandita  and  others  that  the  Homa  is  indiapea- 
sable,  appears  to  be  unsupported  by  authority. 

Homam  in  the  dtoe  of  Sudras.— If  the  Homa  be  considered  to*  be  an 
essential  ceremony  of  adoption,  it  must  be  regaixled  as  necessary  in  an  adoption 
amongst  the  Sudras  also.  The  Sudras  occupy  the  same  position  as  the  females 
of  the  twice-born  classes,  with  respect  to  the  ceremonies  performed  by  the  reci- 
tation of  the  Yedik  texts .^-  Neither  the  Sudras  nor  women  can  personally 
perform  the  Homa  ceremony  which  requires  the  recital  of  Vedik  texts,  as  they 
are  not  entitled  to  the  privilege  of  reciting  passages  of  the  Yedas.  Henoe  in 
an  adoption  made  by  them,  the  Homa  ceremony  is  to  be  performed  vicariondy 
by  the  priests  appointed  by  them  for  the  purpose  ;^  and  as  regards  the  Vedik 
texts  to  be  recited  in  giving  or  taking,  they  are  dispensed  with  in  the  case  of 
Sudras  and  women,  unless  those  ceremonies  also  be  performed  vicariously. 

There  had  been  conflicting  opinions  and  decisions  upon  the  question  whether 
Homa  ceremony  is  necessary  in  an  adoption  amongst  Sudras,  which  were  all 
considered  by  a  Full  Bench  of  the  Calcutta  High  Court,  and  it  was  held  that 
amongst  Sudras  in  Bengal,  no  ceremonies  in  addition  to  the  giving  and  ths 
taking  of  the  child  are  necessary  to  constitute  a  valid  adoption.^     This  dedaxm 

^  Mann  III,  35. 

•  Maun  VIII,  227. 

•  Golebrooke's  Digest,  6k.  Y,  oh.  lY,  S.  YIII ;  Madras  Edition,  YoL  II,  889  at  t« 
^  Dat.  Mim.  1,  27 ;  Yyavahdra-Maynkha,  page  67,  Mandlik'g  Edition. 

'  Yyavabdra-Mayiikha,   56,    Mandlik'a  Edition;     Baghnnandana's    AsbtiTins&i  n, 

Yol.  II,  p.  68,  Serampore  Edition ;  Nimaya-Sindhn  p.  215  (Bombay  edition  of  1888. j 

•  Behari  Lai  Mtdlih  v.  Indromani  Chowdhrani,  25  W.  B.,  285 ;  18  B.  L.  B.,  F.  E. 
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has  been  affirmed  on  appeal,  by  the  Priyy  Oouicil.^  Following  this  decision, 
and  npon  an  examination  of  the  authorities,  it  has  been  held  bj  the  Madras 
High  Conrt  that  among  Sndras  no  religious  ceremonies  are  essential  to  an  adop- 
tion, and  consequently  an  adoption  by  a  Sudra  widow  under  pollution  is  not 
inyalid.* 

Reliffious  ceremony  in  fhe  case  of  twice*bom  ftenales.— The  Sudras 

and  women  labour  under  the  same  religious  disability ;  and  the  necessary  logical 
eonsequenoe  of  the  ruling  that  Homa  is  not  essential  to  an  adoption  made  by  a 
Sudra,  would  be  that  it  is  not  necessary  also  in  an  adoption  by  a  widow  of  a 
Brihmana  or  any  other  regenerate  person,  far  she,  like  a  Sudra,  can  neither 
recite  the  Vedik  prayers  nor  personally  perform  the  Homa.  And  the  religious 
ceremonies  shoal^,  therefore,  be  dispensed  with  in  her  case  for  the  same  reasons 
as  in  the  case  of  Sudras.  It  is  held  by  the  Madras  High  Court  that  the  perfor- 
mance of  the  Datta-Homam  is  not  essential  for  a  yalid  adoption,  in  the  case  of 
an  adoption  by  a  Brdhmani  woman,  but  upon  the  general  ground  that  the 
giying  and  receiving  are  sufficient  to  constitute  a  valid  adoption,  according  to 
mndu  law,  even  amongst  Brdhmanas.^ 

The  Bame  amongst  the  twice-born  dasses.— Following  this  ruling  it  haa 

been  held  that  among  Elshatriyas  in  the  Madras  PresiBency  adoption  without 
religious  ceremonies  is  yalid.^  In  a  subsequent  case,^  however,  the  Madras 
High  Court  questioned  the  correctness  of  their  previous  decision,  and  expressed 
an  opinion  that  amongst  Br&hmanas  the  ceremony  of  Datta-Homam  is  an  essen- 
tial element  in  adoption.  But  recently  a  Full  Bench  of  that  Court  have  held,^ 
following  Mr.  Ellis's  opinion,^  that  the  ceremony  is  not  essential  to  a  valid  adop- 
tion among  Brahmanas  in  Southern  India,  when  the  adoptive  father  and  son 
belong  to  the  same  gotra.  Mr.  Ellis  draws  a  distinction  between  Brdhmanas 
and  the  two  other  regenerate  tribes,  and  between  an  adoption  within  the  adop- 
ter's gotra  and  one  beyond  it,  and  maintains  that  the  DattO'Homam  is  necessary 
only  in  an  adoption  by  a  Brahmana  of  a  boy  belonging  to  a  different  gotra» 
There  is,  however,  no  clear  authority  supporting  this  view. 

A  Full  Bench  of  the  Allahabad  High  Court  have  held?  that  in  the  case  of 
Dakhani  Brahmins,  the  Batia'Homam  or  any  other  religious  ceremony  is  not 

*  Indrwmani  Chowdhrani  t.  Behari  Lai  Mallih,  I.  L.  B.,  6  OaL,  770;  6  0.  U  B.,  188  ; 
L.  B.,  7  I.  A.,  24. 

*  Thangathaimi  y.  fiaum,  I.  L.  B:,  6  Mad.,  858. 

*  Bingamma  t.  Ftn^omuri  VMhatacharlu,  At  Mad.  H.  G.  B.,  166. 

^  ChoMAromidU  TatU  Mahadevi  v.  Muktamala  Patti  Mahadeviy  I.  L.  B.,  6  Mad.,  20. 

*  Venkata  v.  Bubhadra,  L  L.  B.,  7  Mad.,  648. 
«  2  Strang^fl  H.  L.,  104  and  218. 

*  Qowndayyar  ▼.  Dorasdmif  I.  L.  B.  11  Mad.,  6. 

*  AUiwuram  t.  Madho  Boo,  I.  U  B.',  6  AIL,  876. 


382  FORMALITIES  AND   CEREMONIES   NECESSARY   FOR  A  VALID  ADOPTION. 

required  to  give  yalidity  to  an  adoption  of  a  brother's  son :  the  giving  and 
taking  of  the  child  is  sufficient  for  that  purpose.  Reliance  is  placed  on  the  text 
of  Yama,  declaring  that  Soma  and  the  like  ceremonies  are  not  necessary  in  aa 
adoption  of  a-  daughter's  or  brother's  son.^  It  should  be  observed,  however, 
that  if  this  text  be  applied  to  Br^hmanas,  then  the  adoption  amongst  them,  of 
a  daughter's  son  must  be  held  valid. 

No  religious  ceremony  is  required  in  the  Punjab^  nor  amongst  the  Jainas.* 
But  on  the  other  hand  there  is  a  catena  of  authorities  and  cases  in  which  the 
performance  of  religious  tseremonies  is  stated  to  be  an  essential  element  \m>  an 
adoption  amongst  the  twice-born  classes,  if  not  also  amongst  the  Sudras.*  Aa 
regards  the  Sudras  the  law  has  been  settled  by  the  Privy  Council,  but  ai 
regards  the  twice-born  classes  the  question  appears  to  be  beset  with  difBculfy. 
If  you  admit  that  the  religious  ceremonies  may  be  dispensed  with  in  some  parti- 
cular cases  amongst  the  regenerate  tribes,  they  must  cease  to  be  essential  ele- 
ments in  an  adoption.  It  is  difficult  to  understand  the  reason  why  they  ahonld 
not  be  necessary  when  the  adopter  and  the  adoptee  belong  to  the  same  gatrOf^ 
if  they  be  so  in  other  cases.  Perhaps  it  is  thought  that  the  religious  oeremonies 
are  necessary  for  effecting  a  change  in  the  gotra^  and  therefore  they  are  not 
required  when  the  gotn^is  the  same.  This  seems  to  be  due  to  a  misconception ; 
for,  gotra  in  the  present  connection  means  "  state  of  lineage  "•  and  not  "  con- 
nection by  the  same  general  family  ;"7  hence  in  every  adoption  there  must  be 
a  chaoige  of  the  gotra  or  state  of  lineage,  and  the  observance  of  fomij  whatever 
it  may  mean,  is  necessary  even  when  the  boy  is  connected  by  the  same  geneitf 
family.^ 

Where  and  when  the  Homa  to  be  perfonned.— The  Batta  Homam  and 

'  Huebut  Boo  Mankur  y.  Oovindrao  Bvlwunt  Rao  Manhuvy  2  Borrodaile,  88. 

*  Tapper's  Punjab  Customary  Law,  Vol.  Ill,  82. 

*  Lakmi  Chand  y.  Qatto  Bat,  I.  L.  B.,  8  All.  319. 

*  See  in  addition  to  works  already  referred  to,  treatises  on  adoption  in  Pundit  B.  C. 
Siromoni's  Dattaka-Siromani,  and  Alanha  Manjari  y.  Fakir  Chand  Sarkar,  6  Beng.  Sel.  Beps., 
418  (366) ;  BuHvhakant  Ghotodree  y.  Kishenprea  Dassea  Chowdrc^nf  6  Beng.  SeL  Bep.  270 
(219) ;  Dyamoyi  Chawdhrain  y.  Baabeharee  Singh,  Beng.  8.  D.  A.  B.,  1852,  p.  1001 ;  Tericaik 
Chunder  Roy  y.  Dhun  Monee  l>a88ea,  Beng.  S.  D.  A.  B.,  1853,  p.  96 ;  Bhyruh  Nath  Tys  y. 
Mohesh  CJiunder  Bhadoory,  13  W.  B.,  168,  4  B.  L  B.,  A.  G.  J.,  162;  Sayamidai  JkOtA  y. 
SoAidamini  Dasif  5  B.  L.  B.,  362 :  Nittyanundo  Qhose  y.  Kishen  Doyal  Qhose.  15  W.  B.,  300 » 
LwihmaLallY.  Mohan  Loll  Bhaya  Qayal,  16  W.  B.,  179;  Bdvji  y.  Lakshmibai,  I.  L.  B.,  U 
Bom.,  381. 

*  NitUammd  Qhose  y.  Kishna  Dyal  Ohose,  15  W.B.,  300;  Oovindayyar  y.  Jhrussmy  *, 
B.,  11  Mad.,  5. 

ft  Dat.  Mim.  II,  5. 
»  Idem,  II,  7. 

*  Idem,  II,  4. 
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similar  religions  ceremonies  are  usually  performed  in  the  dwelling  house  of  the 
adopter,  and  in  describing  the  ritual  of  adoption  Yasishtha,^  Baudhdyana*  and 
Saunaka^  all  mention  the  adopter's  dwelling  house  as  the  place  where  the 
H(mia7n  is  performed,  in  fact  Hindus  are  attached  to  their  ancestra}  homestead 
supposed  to  be  presided  by  the  Yastu-devata,  and  regarded  with  a  sort  of  reli- 
gious feeling  as  the  sanctified  place  for  the  performance  of  religious  rites.  But 
there  does  not  seem  to  be  a  restriction  that  the  Homam  cannot  be  performed  any- 
where else,  and  accordingly  it  has  been  held  that  although  the  ceremony  of 
EoTfil^  is  an  essential  part  of  adoption,  it  is  not  nedssary  that  it  should  take 
place  in  the  dwelling  of  the  adopter.* 

The  ceremonial  gift  and  acceptance  and  the  JDcUtct-Homam  form  part  of  the 
same  transaction ;  but  I  have  already  told  you  that  the  secular  gift  and  accept- 
ance followed  by  the  Datta-Homam  appear  to  be  sufficient.  In  such  a  case  the 
religious  ceremony  may  be  performed  some  time  after  the  gift  and  acceptance,^ 
and  in  one  case  the  performance  of  the  religious  ceremony  five  years  after  secu- 
lar adoption  was  held  sufficient.^ 

Pntreahti  or  sacriflce  for  male  issue  is  required  to  be  performed  in 
addition  to  the  JDctHa-Homam,  in  cases  where  the  ceremony  of  tonsure  has 
already  been  performed  upon  the  boy  in  the  natural  f adtily,  in  order  to  undo  its 
effects.7  It  is  not  necessary  in  all  cases.  In  one  case,  however,  it  is  laid  down 
that  the  performance  of  the  futreshtijag  is  essential  to  the  yalidity  of  an  adop- 
tion in  the  Dattaka  form,  at  least  among  the  three  superior  tribes.^  Here  the- 
t«m  putreshti  seems  to  have  been  used  by  mistake  for  BaitorHomam, 

»  Dat.  Mim.,  V,  31. 
■  Idem,  V,  42. 

*  Idem,  V,  21. 

^  Oomrao  Singh  y.  MaMah  Koonwar,  8  Agra  Beps.,  103. 

'  Indromoni  Ohowdhrani  v.  JSehari  Lai  Mullick,  I.  L.  B.,  5  Calc,  770;  6  G.  L.  B.,  183 ; 
h.  B.,  7  I.  A.,  24. 

*  Venkata  v.  Siibhadra,  I.  L.  B.,  7  Mad.,  648. 
''  Dat.  Mim.  lY,  49  an^  52. 

*  Luchmtm  Loll  ▼.  Mohwn  Loll  Bhaya  Oayalf  16  W.  B.,  179. 
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EFFECT  OF  ADOPTION  ON  THE  STATUS  AND  INHERITANCE 

OF  THE  ADOPTEE. 

Stfttus  of  the  adopted  Bon — Gotra  relationship — Sapinda  relationship — aocording  to  Mitlk- 
8har£ — according  to  D&yabh&ga — Gotra  and  Sapinda  relationship  of  an  abeolntely  adopted 
son*— Prohibited  degrees  for  an  adopted  son's  marrifige — Adopted  son's  imporitj  on  deaths 
and  births— Sr&ddha  rites — Adopted  son's  Knlinism— Adopted  son  cannot  inherit  from  his 
natural  relations — Adopted  son's  vested  rights  before  adoption — Qnardiansbip  of  an  inluit 
adopted  son— Smritis  and  commentaries  on  adopted  son's  inheritance  in  the  adoptirefuni^ 
— ^The  modem  law  of  adopted  son's  right  of  inheritance — Adopted  son's  share — Adopted 
son's  rights  as  against  the  adopter  and  in  the  joint  family — Ante-adoption  airangitmBiit 
curtailing  adopted  son's  interest — Adoption  by  widow  and  deresting — ^Vesting  and  deTfls- 
ting  according  to  the  Mit&kshari  and  the  D^yabhaga — Widow's  estate  dcTested — Bstaie 
inherited  hj  adopting  widow  from  her  son — Divesting  of  oo- widow's  estate — Vo  otber 
heir  is  devested — Devesting  when  widow  of  a  member  of  a  Mitihshari  joint  familj  adopts 
under  express  authority  of  the  husband— Conclusion  as  to  devesting  by  adoption— Belatioa 
back  of  adoption,  and  alienation  by  widow  before  adoption— Adoption  p9ndenie  £«fo— Bights 
of  the  adopted  son  of  a  disqualified  person. 

BtattUI  of  tlie  adopted  boh."— The  Dattaka  son  has  become  aveiy  gneai 
favourite  of  our  Courts  of  jiistice,  and  the  result  of  the  decisions  relating  to 
his  rights  of  inheritance  in  the  family  into  which  he  is  adopted  shows  that  the 
principle  enunciated  and  acted  ujwn  is,  that  he  is  entitled  to  all  the  rights  and 
privileges  of  a  real  legitimate  son,  unless  he  is  expressly  deprived  of  any  one  of 
them.  But  this  is  rather  attributable  to  the  modem  principle  of  equity,  which 
could  not  tolerate  the  idea  that  a  man  should  lose  all  his  rights  in  his  family  d 
birth  and  not  acquire  them  in  the  family  of  his  adoption,  and  raised*  every  pre- 
sumption in  his  favour.  Equality  of  rights,  however,  was  a  thing  unknown 
amongst  the  caste-ridden  Hindus,  and  the  adopted  son's  position,  accordiiig  to 
the  Sanskrit  commentators  is  far  inferior  to  that  of  a  real  legitimate  son,  and 
his  capacities,  rights  and  duties  have  been  dealt  with  by  them  as  being  based 
upon  express  passages  of  law,  and  in  no  respect  is  he  considered  by  any  Sans- 
krit lawyer  to  hold  the  same  position  as  a  son  of  the  body.  There  are  several 
religious  and  social  matters,  which  have  not,  nor  are  likely  ever  to,  come  to  be 
decided  by  our  Courts,  and  the  status  of  the  adopted  son  in  those  rosp''-^ 
remains  unchanged.  The  status  of  Hindus  in  relation  to  other  persons  is 
regards  matters  of  both  law  and  ritual,  is  determined  by  two  kinds  of  reW  i- 
ship,  namely,  connection  by  gotra,  and  connection  as  sapinda, . 

Qotra-relatiOIlBhip. — In  ancient  times  greater  importance  was  attacik 
the  gotra  or  agnatic  connection,  than  to  mere  relationship  by  blood,  whei 
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latter  did  not  co*exist  'with  the  former.  Persons  connected  by  the  same  gotra  or 
general  family  are  supposed  to  be  descended  in  unbroken  lines  of  males  only, 
from  the  rishi  or  founder  of  the  gotra  after  whose  name  it  is  called.  People 
belonging  to  the  four  castes  are  found  to  haye  the  same  gotras ;  and  from  this 
it  may  be  inferred  that  the  caste  system  was  not  founded  at  its  inception  upon  any 
tribal  distinction,  but  upon  a  division  according  to  professions  and  callings,  by 
which  the  supposed  descendants  of  the  same  persons  were  placed  in  the  different 
castes.  The  Brahmanical  writers,  however,  would  not  admit  this  theory 
common  descent,  but  maintain  that  the  Brahmanas  hafing  a  common  gotra,  only 
are  descended  from  the  original  rishi,  and  the  persons  of  the  lower  castes 
haying  the  same  gotra  are  not  to  be  supposed  so  descended,  but  derive  the  title 
from  their  Vedik  teachers  or  priests,  and  have  no  gotra  of  their  own.  Whether 
this  explanatiou  as  to  how  the  other  castes  came  to  have  the  same  gotras  with 
the  Brahmanas  be  true  or  fanciful,  the  fact  is  that  all  the  castes  have  gotras,  in 
other  words,  are  composed  of  groups  of  persons,  each  of  which  has  a  separate 
gotra.  Marriage  within  the  same  gotra  is  prohibited,  be  the  relationship  ever 
so  distant ;  and  this  rule  testifies  how  strong  the  tie  of  gotra  relationship  was. 
If  not  entirely  artificial  from  its  inception,  it  is  admittedly  so  to  some  extent,  for 
females  born  in  it  pass  out  of  it  on  marriage,  and  womeu%f  other  families  espoused 
by  its  members,  become  affiliated  to  it ;  and  the  description  of  some  of  the  subsi- 
diary sons  shows  that  they  belonged  to  the  gotra  of  which  their  mothers  were  mem- 
bers ;  and  we  have  seen  that  strangers  may  by  adoption  become  its  members. 

8apixida*relationship  is  used  by  the  Sanskrit  writers  in  two  senses ;  in 
one  sense  it  means  consanguinity ,  and  in  the  other,  connection  by  funeral  oblation 
of  food«  The  word  sor'pinda  literally  means  of  the  same  pinda,  and  jnnda  means 
either  body  or  funeral  cake.^ 

According  to  the  Mitikshari.— Vijnanesvara  while  explaining  Yajnaval- 
kya's  textsi  on  marriage,  maintains  that  sapinda-relationship  is  based  upon 
consanguinity  and  not  on  presentation  of  funeral  oblations,  that  the  wives  also 
of  male  sapindas  become,  on  marriage,  connected  as  consanguineal  sapindas ; 
and  that  wherever  t]|e  word  sapinda  is  used,  it  means  a  consanguineal  relation. 
Further  on,  he  says  that  as  in  this  sense  the  most  distant  relations  also  are  in- 
cluded under  the  word  sapinda,  therefore  the  lawgiver  having  enjoined  marriage 
with  a  damsel  who  is  not  related  as  sapinda,  limits  sapinda-relationship  to  those 
only  who  are  within  seven  degrees  on  the  father's  and  five  degrees  on  the  mother's 
side,  by  adding,-r-"  After  the  fifth  on  the  mother's,  and  after  the  seventh  on  the 
father's  side."  And  he  explains  this  text  by  saying  that  a  man  may  espouse 
a  damsel  who  is  beyond  the  fifth  and  seventh  on  the  mother's  and  father's  side 
respectively,  because  the  sapinda-relationship  ceases  with  them.^ 

^  Dat.  Mim.  6,  32.  '  Yijnayalkya  I,  52-53.  *  West  and  Bahler,  120  et  seq. 

AAA 


386     EFFECT  OP  ADOPTION  ON   THE   STATUS  AND   INHERITANCE   OP  THE  ADOPTEK, 

It  should,  howerver,  be  observed  that  the  above  limitation  of  sapinda-tela- 
tionship  on  the  mother's  side  relates  to  marriage  alone.  In  fact  the  prohibited 
degrees  for  marriage  are  considered  by  the  Sanskrit  writers  to  constitnte  sapindis 
for  the  purpose  of  marriage,  and  they  are  different  according  to  different  sage^ 
For  instance,  Vasishta  declares  that  a  man  may  marry  a  girl  who  is  fifth  and 
seventh  on  the  mother's  and  father's  side  respectively,  whilst  Paithinasi  says  thit 
a  damsel  may  be  espoused  who  is  beyond  the  third  on  the  mother's,  &nd  fifth  on 
the  father's  side.^  But  seven  degrees  on  both  sides  appear  to  bp  prohibited  by 
Mann,  for  he  declares  tllat  a  man  must  not  marry  a  girl  who  is  sapinda  to  his 
mother,*  and  lays  down  generally  in  another  place  that  sapinda-relationship 
ceases  with  the  seventh  ancestor.^  It  is,  however,  inferred  from  some  general 
expressions  used  by  Vijnanesvara  while  explaining  the  limitation,  that  it 
applies  even  to  inheritance.*  But  those  expressions  appear  to  be  used  rela- 
tively to  maiTiage  only,  and  do  not  lead  to  the  conclusion  that  the  limitation  is 
laid  down  as  being  one  applicable  for  all  purposes. 

On  the  contrary  the  Sanskrit  lawyers  maintain  that  Manu's  rule  layiBg 
down  that  the  sapinda-relationship  ceases  with  the  seventh  ancestor,  is  appli- 
cable to  both  the  paternal  and  maternal  side,  when  no  distinction  is  expr^sly 
declared.  Thus  the  Datlaka-Mimansa,  while  explaining  Saunaka's  text  provid- 
ing that  a  son  should  be  adopted  from  amongst  sapindas,  says,^ — "'from 
amongst  sapindas,'  that  is,  from  amongst  kinsmen  extending  to  seven  degrees; 
and  the  term  sapinda  being  used  without  any  distinction,  it  follows,  '  from 
amongst  such  kinsmen  belonging  to  the  same  or  a  different  gotra.*"  This 
appears  to  be  supported  by  the  Mitakshara  itself ;  for,  when  explaining  sapinda* 
relationship  with  respect  to  inheritance  it  cites^  the  passage  of  Mann,  but  does 
not  refer  to  the  above  text  of  Yajnavalkya  on  marriage.  In  dealing  with  the 
Sapindi-karana  ceremony,''  Vijnanesvara  repeats  his  position  that  sapinda-relft- 
tionship  does  not  depend  on  presentation  of  funeral  oblations,  citetfthe  text  of 
Manu  ordaining  that  sapinda-relationship  ceases  with  the  seventh  ancestor, 
which  he  maintains  to  be  based  on  consanguinity,  and  endeavours  to  reconcile 
this  text  with  the  fact  that  in  the  ceremony  under  cozftideration  the  funeral 
oblation  of  a  deceased  person  is  united  with  those  of  his  three  ancestors  only, 
by  saying  that  the  deceased's  oblation  is  mediately  connected  with  the  seventh 
ancestor*  inasmuch  as  the  Sapindi-karana  ceremony  of  his  third  ancestor  was 
made  with  the  latter' s  three  ancestors,  of  whom  the  sixth  was  one.  There  is, 
however,  no  mention  made  in  this  connection,  of  Yajnavalkya's  passap*  on 
marriage. 

*  Mitdk8har4  on  Yijnavalkya  I,  63.  •  Manu,  III,  5.  *  •  Manu,  6,  © 

*  Lallubhai  Bapuhhai  v.  Manhuvarbai,  I.  L.  E.,  2  Bom.,  388.  »  Dat.  Miin. 

*  Mit4kBhar4;iI,  5,  6-6*  »  Mitakahara  on  Yajnavalkya  I,  25^ 
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The  author  of  the  D&yabh&ga  contends^  that  for  the  pnrpose  of  inheri- 
tance sapinda-relationship  must  be  taken  to  mean  connection  by  funeral  oblations, 
and  that  it  extends  to  three  degrees  on  the  father's  side  and  three  degrees  on 
the  mother's  father's  side.  As  regards  the  sapinda-relationship  extending  to 
seven  degrees,  declared  by  Manu,  he  says*  that  it  relates  to  marriage,  impurity, 
and  so  forth,  and  not  to  inheritance  with  respect  to  which  Manu  has  laid  down 
a  different  rule. 

The  Bengal  School  takes  the  word  sapinda  in  both  senses,  namely,  connec- 
tion through  body  and  connection  through  funeral  oblktions :  the  former  being 
limited  to  six  degrees,  and  the  latter  to  three  degrees.  The  later  writers  of  the 
Mitakshara  school,  also,  adopt  the  Bengal  view  of  connection  through  funeral 
oblation  only,  as  being  the  sapinda-relationship  applicable  to  adopted  sons. 

Gotra  and  sapinda  relationship  of  an  absolutely  adopted  son.— An 

absolutely  adopted  son,  like  a  married  woman,  ceases  to  be  a  member  of  his 
natural  father's  gotra  or  general  family,  but  retains  the  consanguineal  sapinda- 
relationship  to  the  family  of  birth.*  The  adopted  son's  sapinda-relationship  to 
his  natural  relations  in  the  sense  of  connection  through  funeral  oblation,  also 
ceases.  Thus  Manu  ordains,* — "  A  given  son  must  never  claim  the  family  {gotra 
or  filial  connection)  and  the  estate  of  his  nataral  father;  the  funeral  cake 
follows  the  family  and  estate,  but  from  him  who  has  given  away  his  son,  the 
funeral  oblation  passes  away." 

An  adopted  son  acquires  the  filial  relation  to  the  adopter  and  consequently 
becomes  a  member  of  his  gotra^  in  the  same  way  as  the  wife  belongs  to  her  hus- 
band's gotra ;  but,  unlike  a  married  woman  who  becomes  the  consanguineal 
sapinda  of  her  husband  and  his  sapindas,  the  adopted  son  does  not  become  the 
adopter's  sapinda  in  the  sense  of  connection  through  the  same  body.^  He 
becomes  the  adopter's  sapinda  in  the  sense  of  being  connected  through  the 
funeral  oblations,  and  this  sapinda-relationship  based  upon  express  texts,  ex- 
tends only  to  three  degrees  in  the  adopter's  family,  and  determines  prohibited 
degrees  for  marriage,  the  period  of  mourning,  and  so  forth,  in  which  an  adopted 
son  is  concerned.^         t 

Prohibited  degrees  for  an  adopted  son's  marriage  —From  what  is 

stated  above,  it  follows  that  an  adopted  son  cannot  espouse  a  damsel  in  his 
naftiral  family  who  is  related  to  him  as  sapinda,  nor  one  born  in  the  got7\a  or  the 
family  of  the  adopter  nor  a  female  sapinda  by  adoption,  or  one  connected  by 
funeral  oblation,  in  other  words,  one  who  is  within  three  degrees  of  descent 
from  the  adoptive  father  and  his  two  paternal  ancestors. 

It  should  be  observed,  however  that  if  a  near  relation  be  adopted,  the  above 

»  Dayabhaga  XT,  1,  39.  •  Dayabhoffa  XT,  1,  41-42.  •  Dat.  Mim.  2,  8. 

*  Mann,  IX,  142.  »  Dat.  Mim.  6,  17.  •  Dat.  Mim.  6,  32-38. 
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rules  must  be  subject  to  modification  according  to  the  circumstances  of  eacb 

A  dvyamushyayana  adopted  son,  cannot  marry,  also  a  natural  relation  within  the 

prohibited  degrees. 

Adopted  son's  impurity  on  deaths  and  births.— The  absolutely  adopted 

son  is  not  polluted  by  impurity  at  all  on  the  death  or  birth  of  any  member  rf 
his  natural  family.  Some  writers,  however,  would  make  an  exception  in  respect 
of  the  death  of  the  natural  parents.  In  the  family  into  which  he  is  adopted, 
the  period  of  impurity  is  only  three  days  in  the  case  of  sapindae,  the  ordinary 
period  for  a  real  legitima^  son  is,  10,  12,  15  or  80  days  for  Brahmanas  and  other 
castes  respectively ;  but  if  he  performs  the  cremation  ceremony  of  his  adoptive 
parents,  then  he  is  to  observe  the  full  period  of  mourning.  These  rules,  how- 
ever, do  not  apply  when  a  sapinda  of  the  same  gotra  is  adopted,  who  will  be 
subject  to  the  ordinary  rules.  A  son  of  two  fathers  will  have  to  observe  the 
ordinary  period  of  pollution  in  his  natural  family.  Conversely,  the  sapinda  rela- 
tions by  adoption  are  to  observe  the  short  period  of  pollution  on  the  death  of 
the  adopted  son,  or  on  the  death  or  birth  of  a  descendant  of  his. 

Adopted   son's   competency  to  perform    Sr&ddha  rites.— If   after 

adoption  «  son  is  bom  to  the  adopter,  then  the  adopted*  son  cannot  perform 
the  sixteen  Sraddhas*  ending  with  the  Sapindi-karana  Sraddha,  which  are 
to  be  performed  by  the  real  legitimate  son.  Subject  to  this  restriction 
he  can  perform  all  the  other  Sraddhas  like  the  Aurasa  son,  with  thia  ex- 
ception, however,  that  the  Sraddha  on  the  anniversaries  of  the  day  of  deadi 
must  be  performed  by  him  in  the  Ekoddista  form,  i.  6.,  in  honour  of  the  deceased 
only,  but  by  a  sdgnika  Aurasa  son  in  the  Parvana  mode  in  which  a  double  set  of 
three  oblations  are  presented.  A  son  of  two  fathers  will  have  to  perform  the 
necessary  Sraddhas  in  both  families,  and  when  performing  the  ceremony  in  the 
Parvana  form,  must  offer  four  sets  of  three  oblations. 

It  should  be  noticed  that  an  adop'ted  son  cannot  offer  divided  oblations  or 
wipings  of  oblations  to  the  third,  fourth  and  fifth  ancestors  of  the  adoptive 
father,  when  he  performs  the  Sraddha  in  the  Piirvaua  form. 

In  the  Parvana-sraddha  the  adopted  son  is  to  preseiA  oblations  to  his  adop- 
tive mother's  father  and  two  other  ancestors.*  But  when  a  bachelor  or  a  widower 
adopts,  there  is  great  difficulty  as  to  who  would  be  the  adopted  son's  maternal 
grandsi^es;  the  correct  view  perhaps  would  be  to  present  oblations  to  the 
paternal  ancestors  alone ;  for  the  object  of  the  rite  is  to  honour  them,  and  not 
the  maternal  ancestors,  and  there  are  occasions  in  which  no  oblations  cax  Ve 
presented  to  the  latter.^ 

^  They  are  the  Adya  or  first  Sr&ddha,  the  twelve  monthly  Sraddhas,  the  siz-mo.      Ij 
Sraddha,  the  Y&rsika  or  first  anniversary  Sr&ddha  and  the  Sapindi-karana. 

*  Dat.  Mim.  6,  50  s  Dat.  Ohand.  3,  17.  i  Dat.  Chand.  1,  2S 
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Adopted  son's  kulinism. — According  to  the  rule*  of  the  Kulinism  pre- 
Tailing  in  Bengal,  the  adopted  son  is  not  entitled  to  the  respectable  position  of 
a  Knlina  adoptive  father,  which  is  descendible  only  to  a  son  of  the  body.  A 
Knlina  family  cannot,  therefore,  be  maintained  by  adoption,  and  a  family 
when  represented  by  an  adopted  son,  would  cease  to  be  Knlina. 

An  adopted  son  cannot  inherit  from  his  natural  relations. — ^According 

to  ancient  law,  heritable  right  was  limited  to  the  members  of  the  same  gotra  or 
general  family  and  a  cognate  was  not  at  first  recognized  as  an  heir  at  all.  We 
have  already  seen  that  according  to  Manu  an  adopted  sdh  cannot  claim  the  family 
(gotra)  and  estate  of  his  natural  father,  the  two  go  together;  by  ceasing  a 
i  member  of  the  got^a,  he  loses  his  right  of  inheritance  in  the  same.^  It  should 
however,  be  borne  in  mind  that  the  adopted  son's  consanguineal  sapinda-rela- 
tionship  with  his  natural  relations  subsists ;  the  only  effect  of  which  is  said  to 
be,  that  he  cannot  marry  a  natural  female  relation  within  the  degree  of  sapinda 
connection.  But,  when  he  retains  the  sapinda-relationship,  he  becomes  a  handhu 
or  hhinna-gotra-sapinda  or  a  cognate  according  to  the  Mitakshara,  and  in  that 
character  may  claim  to  inherit  from  his  natural  sapinda  relations.  There  is  no 
reason  for  limiting  its  efPect  in  the  above  way  excepting  this,  that  upon  the 
supposition  that  he  loses  all  his  rights  in  his  natural  fcSnily,  he  has  been  inves- 
ted by  the  modem  development  of  law,  with  similar  rights  in  the  family  into 
which  he  has  been  adopted.  The  same  argument,  however,  would  not  hold  good 
imder  the  Dayabhdga  according  to  which  consanguineal  sapinda-relationship  is- 
not  the  principle  of  inheritance. 

In  some  districts  of  the  Punjab,  an  adopted  son  does  inherit  from  his 
natural  father  if  there  be  no  heir  of  the  common  stock  to  exclude  him,  and 
in  some  others  he  is  entitled  to  share  in  the  estate  of  his  natural  father  dying- 
ivithout  other  sons.^ 

Adopted  son's  vested  rights  before  adoption.— According  to  the  Mitak- 

'•  shara  law,  a  son  acquires  by  birth  a  right  to  the  ancestral  property  in  the  posses- 
sion of  the  father,  and  an  undivided  co-parcenery  interest  is  vested  in  him  as  a 
member  of  the  family  ^rporation.  The  vesting,  however,  is  imperfect  as  th& 
interest  is  liable  to  variation  and  also  to  extinction  by  reason  of  any  subsequent 
disqualification.  The  interest  is  acquired  in  the  character  of  a  member  of  the- 
family,  and  when  that  character  is  lost  by  adoption,  the  interest  also  ceases.  In 
this  way  you  may  explain  as  to  how  a  Mitakshara  son  on  being  given  away 
by  his  father  in  adoption  loses  his  vested  interest  in  the  ancestral  property. 

But  the  question  assumes  a  different  shape  when  the  boy  is  full  owner  of 

^   ^TrT%  ^1^  JUit^  =  K-ala  continties  not  in  the  Datta-putra, 

*  Duttnaraen  Singh  v.  Ajit  Sing,  1  Beng.  Sel.  Rep.,  26. 

*  Tapper's  Punjab  Caetoms,  Vol.  Ill,  p.  83. 
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any  property  such  as  what  was  inherited  by  him  from  his  maternal  grandfather 
or  uncle  before  adoption.  There  appears  to  be  no  reason  why  a  child  given  ui 
adoption  should  be  divested  of  property  of  which  he  is  the  absolute  master  ^ 
the  time  of  affiliation.  An  adoption  does,  no  doubt,  cause  a  complete  change  of 
lineage,  put  an  end  to  the  status  arising  from  the  natural  relationship,  and  ex- 
tinguish the  capacity  of  inheritance  in  the  character  of  a  relation  by  birth ;  bat 
it  is  nowhere  represented  to  be  equivalent  to  civil  death  so  as  to  extinguish  ilie 
adopted  son's  existing  proprietary  rights. 

Guardianship  of  alt  infant  adopted  son.— The  adoptive  parents  are  the 
legal  guardians  of  the  child  during  his  minority.  If  the  adoptive  parenia  be 
dead,  then  it  would  be  desirable  to  appoint  a  natural  relation  of  the  child  as 
guardian  of  his  person  in  preference  to  a  relation  by  adoption,  who  may  hare 
an  interest  in  determining  the  life  of  the  adopted  son  and  in  whom  the  saiegasad. 
of  natural  love  and  affection  may  not  be  expected. 

It  has  been  held  that  the  natural  father  of  the  adopted  child  is  not  bia 
guardian  so  that  he  might  be  his  guardian  ad  litem  without  being  appointed  m 
such  by  the  Court.^  But  a  suit  instituted  by  the  natural  mother  as  next  friend 
of  her  child  given  away  in  adoption  for  the  protection  of  his  interests  was  held 
to  be  maintainable.*        * 

Smritis  and  commentaries  on  adopted  son's  inheritance  in  the  fuoily 

of  adoption. — ^We  have  already  seen*  that  the  lawgivers  deal  with  the  statm 
of  the  twelve  descriptions  of  sons,  together.  They  declare  that  all  the  sons  be- 
come handhu  or  members  of  their  legal  father's  gotra^  and  as  such  may  offtf 
funeral  oblations  of  food,  and  libations  of  water.*  But  they  divide  the  twelve 
sons  into  two  sets  of  six,  of  whom  the  first  six  are  declared  to  be  heirs  to  their 
father  as  well  as  to  the  kinsmen  or  members  of  the  gotra,  and  the  second  six  to 
the  father  alone ;  the  sages,  however,  do  not  agree  in  including  the  same  six  in 
the  two  groups  into  which  they  divide  the  twelve  sons.  For  instance  tbe 
Dattaka  son  is  included  by  Manu  as  one  of  the  first  six,  but  by  Devala  as  one  of 

the  second  six. 

It  is  really  difficult  to  reconcile  these  conflicting  te»ts.  The  modem  com- 
mentators who  recognize  the  Dattaka  son  as  the  only  subsidiary  son  that  may 
now  be  affiliated,  and  consider  the  texts  so  far  only  as  regard  him,  endeavour 
to  reconcile  them  by  holding  that  an  adopted  son  if  endowed  with  excellent 
qualities  is  entitled  to  inherit  from  the  father  as  well  as  from  handling  or  kins- 
men, but  one  who  is  not  so,  becomes  heir  to  the  father  alone.     This  distin    *  n 

*  Sreenarain  Mitter  v.   Sreemutty  Kishen  Soondery  Dasee,   11  B.  L.  R.,  171  j  L,  B.,         ., 
Sup.  Vol.,  149  J  (S.  C.)  sub  nomine  Nagendro  Chunder  Mitter,  19  W.  R.f  133. 

'  Miissammaut  Dvdlabh  De  v.  Manu  Bihi,  5  Beng.  Sel.  Rep.,  61. 

*  Lecture  11,  supra  p.  59  et  seq,  *  Mit^kshari  1, 11, 
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appears  to  be  based  upon  the  analogy  of  the  following  passage  of  Mann, — "  Of 
a  man  whose  adopted  son  is  adorned  with  every  virtue,  that  son  shall  take  his 
^at^  thoagh  brought  from  a  different  family."^  This  text>  however,  suggests 
another  ground  of  discrimination,  namely,  that  a  boy  adopted  from  the  adopter's 
own  gotra  agreeably  to  the  rules  of  preference  in  selection,  is  entitled  to  inherit 
from  kinsmen,  but  not  if  brought  from  a  different  family.  The  possession  or 
destitution  of  good  qualities,  only  is  referred  to  by  the  commentators  for  explain- 
ing away  the  conflict. 

Jagannatha  says  that  it  appears  to  be  the  preseifb  practice  for  a  given  son 
of  virtuous  conduct  to  take  the  inheritance  of  his  paternal  uncle  and  the  rest.' 
So  the  author  of  the  Dattaka-Chandrik^  maintains  that  the  conflicting  doctrines 
of  the  different  sages,  some  of  whom  hold  that  the  given  son  is  heir  to  kinsmen, 
and  others  that  he  is  not  such  heir,  are  to  be  reconciled  by  referring  to  the  dis- 
tinction of  the  adopted  son's  being  endowed  with  good  qualities  or  otherwise, 
and  holds  that  by  the  expression  "  his  being  heir  to  kinsmen,"  means,  his  suc- 
cession to  the  estate  of  sapinda  kinsmen,  as  well  as,  to  that  of  the  father.^ 

The  Mitakshard  also  attributes  the  variation  which  occurs  in  the  institutes  of 
sages,  respecting  the  rights  of  the  subsidiary  sons,  to  the  difference  of  good  and 
bad  qualities.^  Bef erring  to  Manu's  text  declaring  tlfiat  the  first  six  sons  (the 
Dattal^  being  one  of  them)  are  heirs  and  kinsmen^  Yijn^nesvara  says  that  it 
must  be  expounded  as  signifying  that  the  first  six  may  take  the  heritage  of 
their /a^^er'5  sapindas  and  samdnodakas  if  there  be  no  nearer  heir ;  but  not  so  the 
last  six :  however,  the  status  of  kinsman,  i.  e.,  the  capacity  of  performing  the 
rites  of  offering  libations  of  water  and  so  forth,  on  account  of  relationship  as 
sapinda  and  sagotra,  belong  to  both  alike.^  And  he  adds*^  that  all  the  sons 
without  exception,  have  a  right  of  inheriting  their  father's  estate,  according  to 
Maun,  because  in  another  passage  the  sage  declares, — "Not  brothers,  nor 
.  parents,  but  sons,  are  heirs  to  the  estate  of  the  father."* 

Kulluka  Bhatta  in  his  gloss  on  the  institutes  of  Manu  explains  the  passage^ 
in  the  same  way  as  Vijnanesvara,  thus, — "  The  first  six  become  bdndhavas  or 
kinsmen  and  heirs  to  tlm  gotra  or  persons  connected  by  the  same  general  family ; 
hence,  by  reason  of  being  kinsmen  they  perform  the  rites  of  offering  oblations 
of  food,  libations  of  water,  and  the  like,  to  the  sapindas  and  samanodakas ;  and 
IB  default  of  nearer  heirs  take  the  heritage  of  the  gotra;  because  the  right 
of  inheriting  the  father's  estate,  has  been  affirmed  of  the  twelve  descriptions 
of  sons  without  exception  in  the  subsequent  passage,!^ — *  sons  are  heirs  to  the 
estate  of  the  father.' " 

*  Mann  IX,  141.     •       •  Oolebrooke's  Digest,  Book  V,  verse  280.         ■  Dat.  Chand.  5,  22. 

*  Mitakshara,  1,  11,  28  and  34.  »  Idem,  1, 11,  30.  •  Idem  1, 11,  31. 
'  Idem,  1, 11,  33.            •  Manu  IX,  185.            »  Manu  IX,  158.            »«  Mann  IX,  185. 
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It  should  be  observed  that  all  the  sons  without  exception  are  oompeteni  to 
offer  oblations  of  food  and  libations  of  water,  and  yet  six  of  them  are  not  recog- 
nized to  become  heirs  to  any  relation  by  adoption  except  the  father.  The  dectrisf 
of  spiritual  benefit,  therefore,  does  not  furnish  any  test  for  determining  the  herit- 
able  rights  of  secondary  sons. 

The  author  of  the  Dayabhdga  does  not  notice  the  conflict,  but  simply  ciW 
the  text  of  Devala*  after  having  given  the  same  enumeration  of  the  twelve  sons,  li 
is  given  by  that  sage,  according  to  which  the  Dattaka  son  is  included  in  the  secraid 
six ;  and  adopts  the  rule«laid  down  by  the  sage,  which  he  explains  thus,* — "  T}i« 
true  legitimate  son  and  the  rest,  to  the  number  of  six  are  not  only  heirs  of  the 
father  but  also  of  kinsmen,  that  is,  of  sapindas  and  the  like :  the  others  ar? 
successors  of  their  father  but  not  heirs  of  sapindas  and  the  like."  It  bas  ail 
along  been  understood  that  according  to  the  Dayabhdga,  the  Dattaka  son  is 
entitled  to  become  an  heir  of  his  adoptive  father  alone,  and  of  no  other  relatioa 
by  adoption ;  but  in  a  recent  case*  the  Calcutta  High  Court  accepted  an  argumen; 
whereby  a  different  construction  was  put,  according  to  which,  it  was  oontendedt 
the  adopted  son  would  fall  within  the  first  six.  The  argument  was  based  upon 
the  explanatory  remarks  upon  Devala's  text,  made  by  Srikiishna  in  his  commen- 
tary on  the  Dayabhagat  Devala  says  that,  of  the  twelve  sons,  some  are  dtmajat 
or  sprung  from  the  man  himself,  some  are  parajas  or  sprung  from  another,  some 
are  lahdhas  or  acquired  by  an  overt  act,  and  some  are  Yddrichchhikas  or  filiallj 
related  without  it.  From  this  it  does  not  follow  that  the  twelve  sons  are  inten- 
ded to  be  divided  into  four  different  classes,  for  a  son  must  be  either  sprang 
from  the  man  himself  or  from  another  person,  and  must  be  either  adopted  bj 
an  overt  act,  or  not  so.  Srikrishna,  however,  says  that  dtmajas  are  the  reid , 
legitimate  son,  the  son  of  a  twice-married  woman  and  the  appointed  daughter; 
the  parajds  are  sons  of  the  wife  ;  the  lahdhas  are  the  given  son,  the  son  bougiit, 
the  son  of  the  pregnant  bride,  the  unmarried  damsel's  son,  and  the  son  made; 
and  Yddrichchhikas  are  the  deserted  son,  the  self -given  son,  and  the  secretly 
produced  son  of  the  wife.  This  interpretation  cannot  be  accepted  as  correct, 
for  the  word  parajds  or  sprung  from  another  person  is  \%  the  plural  number,  and 
should  therefore  include  at  least  three  descriptions  of  sons,  but  Srikrishna  in- 
cludes only  the  wife's  son  under  it ;  besides,  if  the  word  parajds  or  sprung  from 
another  person  is  to  be  limited  to  a  son  begotten  on  a  wife  of  one  person  by 
another  man,  then  why  should  not  the  son  of  the  pregnant  bride  and  the  secretly 
begotten  son  of  the  wife  also,  be  included  under  it  ?  However,  the  armament 
put  forward  upon  the  basis  of  the  above  comments  of  Srikrishna  was,  that  ere 
is  another  enumeration   implied  by  Devala,  of  the  twelve  sons,  in  wh^    the 

*  D&jabhaga  X,  7.  '  See  swpra  p.  62.  '  Dayabbdga,  X,  £ 

*  Tuddo  KoovMiiM  Dehee  v.  Juggut  ICishore  AcharjeBf  I.  L.  B.,  6  Cal.,  615. 
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Dattaka  son  occnpies  the  fifth  position,  and  therefore  he  being  one  of  the  firt^t 
six  is  entitled  to  inherit  from  kinsmen.  Bat  Srikrishna  himself  does  not  deduce 
that  opnclusion,  nor  does  he  explain  the  passage  of  the  Ddyabhaga  in  which  the 
relative  rights  of  the  subsidiary  sons  are  dealt  with. 

The  rule  laid  down  in  the  Ddyabhdga,  according  to  which  an  adopted  son 
is  entitled  to  inherit  from  the  adoptive  father  alone,   cannot  be  suppose'd  to  be 
inconsistent  with  justice  or  equity.     For,  if  the  usage  of  adoption  to  which  the 
Dattaka  son  owes  his  existence,  were  universal,  that  is,  if  all  persons  destitute 
of  male   issue  adopted  sons,  collateral  succession  itsSlf  would  be  impossible  ; 
therefore  the  law  of  adoption  itself  is  opposed  to  the  Dattaka  son's  right  of 
inheriting   from   collaterals.     Besides,   the   possibility  of  collateral   succession 
which  again  is  merely  contingent,  is  not  taken  into  account  when  an  adoption 
takes  place  ;  the  certain  right  of  inheriting^ from  the  adoptive  father  is  under- 
stood on  behalf  of  the  adopted  son,  to  be  an  ample  compensation  for  all  the 
rights  lost  by  him  in  his  natural  family ;  in  fact,  the  rich  inheritance  of  the 
adoptive  father  is  accepted  to  be  more  than  all  the  contingent  and  the  certain 
rights  put  together  in  the  natural  family.     Moreover,  there  is  no  reason  why  one 
person  should  be  permitted  to  choose  an  heir  for  others  ;  a  person  may,  against 
the  wishes  of  his  relatives,  choose  to  adopt  a  perfect  stranger ;  and  he  should 
be  at  perfect  liberty  to  appoint  an  heir  to  his  own  property  in  any  way  he 
pleases ;  but  is  it  not  inequitable  to  concede  to  this   stranger  the  right  of  becom- 
ing an  heir  to  the  adopter's  relations  ?  In  fact,  such  an  adoption  seems  to  be 
like  the  testamentary  disposition  made  by  one  person,  not  only  of  his  own  pro- 
perty, but  also  of  the  property  of  all  his  relations  under  certain  contingencies. 

It  should  be  observed  that  the  other  commentators  who  recognize  the  adop- 
ted son's  right  of  succession  to  collaterals,  make  it  conditional  and  require  that 
he  must  be  endowed  with   virtues  and  excellent  qualities  in  order  that  he  may 
be  entitled  to  inherit  from  the  adoptive  father's  relations.     Then   again  the 
highest  right  of  inheritance  conferred  upon  him  by  Vijnanosvara  and  Kulluka, 
ib  confined  to  succession  within  the  adopter's  gotra ;  there  is  no  authority  recog- 
nizing his  right  to  iAerit  from  a  relation  belonging  to  a  difFerent  gotra.     The 
inheritance  according  to  Hindu  law,  is  determined  by  two.  principles,  namely,  the 
gotta  relationship  and  the  blood-relationship ;  and  as  the  adopted  son  as  such  is  not 
a  consanguineal  relation,  his  claim  to  inherit  from  a  relation  by  adoptioif,  who  is 
beyond  the  gotra,  is  therefore  supported  by  neither  of  the  principles.   His  sapinda- 
relationship  in  the  family  of  adoption  appears  to  be  misunderstood  in  consequence 
of  the  different  senses  in  which  the  word  is  used.     He  becomes  a  sapinda  in  the 
sense  of  one  connected  through  the   funeral  oblation  of  food ;  and  the  persons 
with  whom  he  is  so^ connected  are  primarily  the  three  paternal  ancestors  by  adop- 
tion ;  for,  it  is  with  their  funeral  oblations  that  his  funeral  oblation  is  united  by 
thb  Sapindi-karana  ceremony  j  and,  as  the  funeral  oblation  of  three   male  de- 
es b 
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scendants  in  the  male  collateral  line,  of  each  of  these  three  ancestors,  is  united 
in  the  similar  ceremony  performed  for  them,  with  the  oblation  of  one  or  more  <A 
those  very  ancestors,  they  are  also  in  a  secondary  sense  similarly  connected. 
Hence  an  adopted  son  becomes  a  sapinda  only  to  twelve  relations  of  the  adop- 
ter's gotra  including  him.  The  adopted  son  does,  no  donbt,  offer  oblation  to  the 
adoptive  mother's  father  and  other  ancestors,  but  that  does  not  make  him  their 
sapinda,  because  there  is  no  union  or  connection  of  his  pinda  or  funeral  oblati<Hi 
with  theirs. 

We  have  already  seSn  that  in  all  other  respects  the  adopted  son's  status  in 
the  adoptive  family  is  based  upon  express  texts ;  and  although  he  is  represented 
as  the  substitute  for  the  real   legitimate  son,  yet  none  of  the  Sanskrit  writers 
appear  to  lay  it  down  that  he  is  entitled  to  all  the  rights  and  privileges   of  the 
real  legitimate  son.     There  are,  however,  several  passages  in  Sutherland's  traoft* 
lation   of  the  Dattaka-Chandrika,  which  appear  to  be  of  that  effect ;  one  of 
which  is  as  follows,' — "  Next,  the  funeral  rites,  performed  by  a  son  given,  are 
determined.     In  respect  to  these,  although  the  son  given,  be  first  adopted,  yet 
the  legitimate  son  existing,  he  is  not  competent,  to    officiate  in  the  sixtees 
funeral  repasts,  ending  with  the  sapindi-harana ;  for,  his  superiority  in  rank  is 
barred  by  Devala  [wh^  says,]   *  A  real  legitimate  son  being  subsequently  bom, 
superiority  of  rank  from  age  does  not  vest  in  them.*     And  a  text  of  Yajnaval- 
kya,  recites, — '  Amongst  these,  the  next  in  order,  is  heir  and  presents  f  onenl 
oblations,  on  failure  of  the  preceding.     Otherwise,  the  adopted  son,  in  every  resped 
resembles  the  real  legitimate  one^  " — The  learned  translator  has  erred  in  thinking 
that  the  original  of  the  italicized  words  is  a  part  of  the  text  of  Yajnavalkya, 
and  also  in  translating  it  in  the  way  he  has   done.     Whereas  the  original  ipil 
^WR  ^i^^q  is  the  author's  own  words,  and  the  correct  rendering  is, — "  In  all 
other  (Sraddhfcs,  the  Dattaka  son  is  competent  to  officiate)  like  the  real  legiti- 
mate son."     All  that  the  author  means  to  say  is,  that  barring  the  sixteen  Srid* 
dhas  ending  with  the  sapindi-karana,  the  Dattaka  son  is  competent  to  perform 
all  other   Srdddhas,  like  the  aurasa  son.     Similarly  the  following  passage  in 
Sutherland's  translation  is  misleading, — "  Thus,  the  soft  of  the  wife,   the  son 
given,  and  the  rest,  receive  the  share  prescribed  for  them,  by  the  general  law. 
For,  grounds  for  contracting  the  operation  of  the  same,  are  wanting."*    The 
expression  general  law  has  been  taken^  to  refer  to  the  general  law  of  inheritance, 
such  as  is  contained  in  chapter  II   of  the  Mitakshdra  or  chapter  XI  of  tbe 
Dayabhaga ;  whereas  the  correct  meaning  of  the  original  of  the  passage  is,  ^He 
general  rule  relating  to  the  inheritance  of  the  subsidiary  sons,  such  as  is  ^    o- 
pounded  by  Narada  and  others.*    The  above,  passages,  however,  have  led  *"     le 

'  Dattaka-Chandrika,  3,  1.  »  Dat.  Chaid.  V,  28. 

•  Puddokumdn  Devi  v.  Jagat  Kishore  AcharjeCt  I.  L.  R.,  5  Calc,  615. 

*  See  DM.  Chand.  V,  4  and  27. 
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modem  doctrine  that  except  as  otherwise  expressly  provided,  an  adopted  son 
does,  in  every  respect,  resemble  the  real  legitimate  son, — a  doctrine,  which,  con- 
sidered from  one  point  of  view,  appears  to  be  perfectly  consistent  with  the 
principles  of  equity  and  justice. 

The  modem  law  of  adopted  son's  right  of  inheritance.— The  result  of 

the  decisions  of  our  Courts  of  justice  is,  that  as  regards  inheritance  an  adopted 
son  holds  the  same  position  as  a  real  legitimate  son,  unless  his  right  in  any  re- 
spect has  been  expressly  curtailed.  The  distinction  based  upon  possession  or 
otherwise  of  good  qualities,  has  been  ignored,  or  it  iif  implied  that  every  adop- 
ted son  must  be  taken  to  be  endowed  with  good  qualities.  Let  us  see  how  the 
law  has  developed  in  favour  of  the  adopted  son  by  referring  to  the  cases. 

In  the  case^  of  Oourhulluh  v.  Juggemathpersattd  Hitter,  the  majority  of  the 
fifty-one  Pundits  attached  to  different  Courts,  answered  the  following  question 
referred  to  them  in  the  affirmative,  namely,  whether  according  to  the  Bengal 
School  an  adopted  son  could  inherit  from  his  grandfather  by  adoption.  They 
were  of  opinion  that  the  Dayabh%a  being  in  conflict  with  Mann  could  not  be 
followed.  In  fact  they  relied  upon  Kulluka's  gloss  maintaining  the  adopted 
son's  right  of  inheriting  from  the  members  of  the  adopter's  gotra. 

In  the  case  of  Gunga  Mya  v.  Kishen  Kishore^  the  Sifdder  Court  held  that  an 
adopted  son  does  not  succeed  to  the  relatives  of  the  adoptive  mother ;  and  this 
rule  is  adopted  in  Macnaghten's  Hindu  Law.^ 

In  the  case  of  Swmhoochunder  Ohowd/ry  v.  Naraini  Debeh,^  the  Judicial 
Committee  observed, — "  Now  these  are  very  strong  authorities  in  favour  of  the 
proposition,  that  an  adopted  son  is  entitled  to  succeed  lineally  and  collaterally ; 
and  the  reason  pointed  out,  .according  to  the  Hindu  law,  is,  that  he  becomes  for 
all  purposes  the  son  of  the  father."  And  their  Lordships  accordingly  held  that 
the  adopted  son  of  the  brother  of  the  whole  blood  was  entitled  to  viherit  in  pre- 
ference to  the  son  of  a  brother  of  the  half  blood. 

The  Bengal  Sudder  Court  held  in  several  cases  that  an  adopted  son  is 
entitled  to  inherit  from  his  paternal  uncle  by  adoption.^  And  an  adopted  son's 
son  was  held  entitled  t<^the  rights  of  his  father.^ 

In  the  ease^  of  Ounga  Prasad  Boy  v.  Brijessuree  Chowdhrani,  the  Sudder 

*  Sir  F.  Macnaghten's  considerations  on  H.  L.,  159.  * 
'  8  Beng.  Sel.  Beps.,  170. 

*  Page  78. 

*  3  Knapp*8  Reports,  55 ;  5  W.  E.,  P.  0.,  100. 

*  Lukhee  Nath  Roy  v.  8hama80(mduree,  Beng.  S.  D.  A.  D.,  1858,  p.  1868;  Kishen  N,iuth 
Roy  ▼.  Huree  Qovind  Roy,  Idem.,  1859,  p.  18  ;  Oooroo  Tershad  Bose  v.  Rashhehary  Rose,  Idem., 
1860,  Vol.  I,  411.  * 

*  Idem,  1858,  1868 ;  Idem,  1859,  18. 

*  Beng.  S.  D.  A.  D.,  1869,  p.  1091. 
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Court  held  that  the  relative*  of  an  adoptive  mother  inherit  the  property  rf  har 
adopted  son,  just  as  they  would  have  succeeded  to  her  natural  bom  son. 

But  in  the  case^  of  Morun  Moyee  Debi  v.  Bejoy  Krishto  Gossamee^  it  was  hdd 
by  the  High  Court  that  an  adopted  son  cannot  succeed  to  his  adoptive  maternal 
grandfather's  estate.  The  reason  assigned  is,  that  there  is  no  direct  text  of 
Hindu  law  distinctly  recognizing  the  adopted  Bon*s  right  of  inheriting  from  hifi 
adoptive  mother's  relations. 

In  the  case*  of  Teencowree  Chatterjee  v.  Denonath  Banetjee,  it  was  held  that 
an  adopted  son  has  all  the  rights  and  privileges  of  a  son  bom,  and  is  also 
entitled  to  succeed  to  the  stridhanam  of  his  adoptive  mother  in  the  absence  of 
daughters,  in  like  manner  as  a  son  bom.  This  ruling  has  settled  a  point  upon 
which  the  Hindu  commentators  on  adoption  are  entirely  silent.  In  deahng 
with  the  order  of  succession  to  a  woman's  property  amongst  her  desoendants 
both  the  MitakshadL  and  the  Dayabhaga,  however,  appear  to  contemplate  the 
issue  of  her  body.  The  Court  in  the  above  case  have  further  expressed  an 
opinion  that  a  son  adopted  by  one  wife  may  succeed  to  a  co- wife's  stridhaiuim; 
but  the  provision  of  the  Hindu  law  referred  to,  applies  to  the  husband's  natiinl 
son  by  a  contemporary  wife. 

In  the  case  of  TardtMohun  Bhuttacharjee  v.  Kripa  Moyee  Bebia^  it  was  held 
following  the  ruling  of  the  Privy  Council  in  Shumhoo  Ghunder's  case  that  aa 
adopted  son  is  entitled  to  succeed  to  the  first  cousin  of  his  grandfather  by  adop- 
tion. 

Distinguishing  Morun  Moyee's  case  as  having  special  reference  to  the  Daya- 
bhaga law,  a  Full  Bench  of  the  Allahabad  High  Court  held*  that  under  the 
Dattaka-Mimdnsa  and  the  Mitakshara,  an  adopted  son  succeeds  to  property 
which  his  adoptive  mother  inherited  from  her  father  as  his  heiress.  The  Court 
in  coming  UP  th&t  conclusion  relied  upon  the  doctrine  of  spiritual  benefit  con- 
ferred by  the  adopted  son  on  his  adoptive  mother's  father.  It  has,  however, 
been  held  in  subsequent  cases  that  the  general  law  of  inheritance  according  to 
the  Mitakshara  is  not  based  upon  that  doctrine. 

In  the  case^  of  Fuddo  Kumaree  Dehce  v.  Jugut  Kishom  Acharjeey  the  Calcutta 
High  Court,  following  the  decision  of  the  Privy  Council  in  Sumbhoo  Chnnder's 
case,  ruled  that  the  rights  of  an  adopted  son,  unless  curtailed  by  express  texts, 
are  in  avery  respect  similar  to  those  of  a  natural  bom  son ;  and  accordingly 
held  that  an  adopted  son  is  entitled  to  succeed  to  his  adoptive  father's  daughter  s 
son,  in  preference  to  the  grandnephew  of  his   adoptive  father.     One  '^  the 


*  W.  E.  8p.  No.,  F.  B.,  121.     Followed   in  Ghinna  Ramakristna  Ayyar  v.  Mvnatch         ^ 
7  Mad.  H.  C.  R.,  245.  ^ 

«  3  W.  R.,  49.  *  9  W.  R.,  423. 

■  Sham  Kuar  v.  Gaj/a  Din,  I.  L.  R  ,  1  AH.  255.  •  I.  L.  R.,  6  Oalc,  615. 
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reasons  assigned  is,  that  the  adopted  son  succeeds  to  the'  sapinda  kinsmen  of  his 
father,  and  that  as  regards  the  relation  of  sapinday  there  is  no  difference  between 
the  adopted  and  the  natnral  bom  son.  In  laying  down  the  last  proposition  the 
Conrt  relied  on  the  exposition  of  ^opin^-relationship,  given  in  Quru  Gohind 
Shaha  MundoTs  case.^  The  contention  that  an  adopted  son's  right  of  inheri- 
tance is  confined  within  the  gotra  of  the  adoptive  father  has  been  overruled  by 
this  decision,  and  it  has  been  affirmed  on  appeal  by  the  Privy  Conncil.* 

In  Uma  Sunkur  Moitro  v.  K<di  Komul  Mozumdar,^  a  Fnll  Bench  of  the 
Calcutta  High  Court  ruled  that  an  adopted  son  is  entitled  to  inherit  from  his 
adoptive  mother's  relations  in  the  same  way  as  a  son  of  her  body ;  and  this 
ruling  has  been  affirmed  on  appeal  by  the  Judicial  Committee.^ 

In  all  these  cases  the  adopted  son  was  declared  entitled  to  inherit  from  the 
relations  by  adoption  who  were  all  within  the  degree  of  sapinda,  and  in  the  last 
case  the  High  Court  ba-sed  their  decision  upon  the  ground  that  the  adopted  son 
was  sapinda  to  his  adoptive  mother's  father's  brother,  and  as  such  entitled  to  be 
his  heir.  The  Dattaka-Chandrika,  again,  which  is  considered  to  be  most  authori- 
tative in  Bengal,  recognizes  the  adopted  son's  right  to  inherit  from  the  sapindas 
only.  It  was  upon  these  grounds  contended  in  a  subsequent  case^  that  the 
adopted  son  is  not  entitled  to  inherit  from  a  relation  t>f  his  adoptive  father's 
family,  who  is  beyond  the  degree  of  sapinda.  This  contention  was  overruled 
by  the  High  Court  with  the  following  observation, — "  Unless,  therefore,  we 
found  some  authority  clearly  restricting  the  rights  of  inheritance,  on  the  part 
of  an  adopted  son,  and  declaring  that  they  are  something  less  than  those  of  the 
naturally  begotten  son,  we  certainly  should  make  no  distinction  between  them." 

The  law  is  therefore  now  settled  beyond  the  possibility  of  further  contro- 
versy that  as  regards  inheritance  from  adoptive  parents  and  their  relations  an 
adopted  son  holds  precisely  the  same  position  as  a  real  legitimate  son  of  his 
adoptive  parents,  excepting  in  one  particular  to  which  I  shall  presently  refer. 

One  consequence  of  the  above  principle  has  been  the  improvement  of  the 
daughter's  position  in  the  Bengal  School  with  respect  to  her  right  of  inheriting 
from  her  father.  For,^bccording  to  the  Dayabhaga^,  a  daughter  who  is  a  widow, 
or  is  barren,  or  fails  in  biinging  forth  male  issue  as  bearing  none  but  daughters 
or  from  some  other  cause,  is  excluded  from  the  inheritance  of  her  father.     This 

>  6  B.  L.  E.  15 ;  IS  W.  R.,  49,  F.  B. 

»  Fadmahumari  Dehi  Chowdhrani  v.  Cowrt  of  Wards,  I.  L.  R.,  8  Calc,  302 ;  L.  B.,  8  I.  A., 

229. 

•  I.  L.  E.,  6  Calc,  265 :  7  0.  L.  E.,  146. 

*  Kcdi  Komvl  Mozumdar  t.   Vma  Stmhur  Moitra,  I.  L.  E.  10  Gale ,  232 ;  13  C.  L.  E.,  379 ; 
L.  E.,  10  I.  A.,  138    f 

*  Mohwido  Lall  Roy  v.  By}twnt  Nath  Roy,  I.  L.  E.,  6  Gale,  289. 

•  Gh.  XI,  Sect.  II,  para.  3. 


398      EFFECT  OF   ADOPTION   ON   THE   STATUS  AND   INHERITANCE   OF  THE   ADOPTBE. 

rale  was  relied  on  in  Morun  Moyee's  case  as  an  argument  against  the  adopted 
son's  right  of  succession  to  the  adoptive  mother's  father  and  others.  But  accord- 
ing to  the  law  as  it  now  stands,  a  daughter  who  is  capable  of  having  an  adopted 
son  cannot  be  excluded,  although  she  may  be  disqualified  in  the  manner  set  &rih 
in  the  Ddjabhdga. 

The  adopted  son's  share. — The  only  express  provision  of  law  cnrtailiDg 
an  adopted  son's  right  is  that  relating  to  the  share  he  is  entitled  to  have  out  of 
the  adopter's  property  when  there  is  also  a  begotten  son :  the  adopted  son  is 
entitled  to  a  lesser  share»than  the  real  legitimate  son.  There  is  a  diSerenoe 
between  the  authorities  as  to  the  amount  of  the  adopted  son's  share :  acoording 
to  some^  he  is  entitled  to  a  quarter  share ;  and  to  a  third,  agreeably  to  others.^ 
The  expressions  quarter  and  third  share  do  not  appear  to  be  used  with  reference 
to  the  estate,  that  is,  the  adopted  son  is  not  entitled  to  one  fourth  or  one  tbird 
of  the  estate,  for  if  that  were  so,  he  would  be  in  a  better  position  than  a  real 
legitimate  son  if  there  be  three  or  more  such  sons.  But  the  expressions  are 
capable  of  different  constructions,  and  have  been  variously  interpreted.  In 
Bengal,  an  adopted  son  is  considered  to  be  entitled  to  a  third  share  of  tlie 
whole  property,  assuming  that  there  is  only  one  begotten  son ;  thus  you  get  the 
proportion  of  the  shares  of  the  adopted  and  the  begotten  son,  that  is  to  s&j, 
an  adopted  son  is  to  get  half  of  what  is  to  be  allotted  to  each  begotten  son.^  In 
other  provinces,  an  adopted  son  is  entitled  to  a  fourth  share,  which  has  been 
interpreted  in  the  above  manner  to  mean  that  an  adopted  son  takes  one  third  d 
what  is  allotted  to  a  begotten  son.  This  interpretation  of  the  fourth  and  the 
third  share,  though  most  favourable  to  an  adopted  son,  does  not,  however,  appett 
to  be  supported  by  Hindu  law,  but  is  mednly  due  to  the  expressions  "  a  fourth 
part "  and  "  a  third  part "  used  in  the  English  versions  of  some  texts,^  from 
which  it  may  be  inferred  that  an  adopted  son  is  entitled  to  a  third  or  fourth 
part  of  the  estate.  The  original  word  is  hhdga  which  means  the  same  thing  u 
ansa,  or  share.  Thus  the  text  of  Yasishtha  laying  down  that  if  a  real 
legitimate  son  be  subsequently  bom,  the  Dattaka  son  is  entitled  to  a  fourth 
(hhdga)  part^  is  explained*  by  Nanda  Pandita  to  me^  that  the  given  son 
receives  a  quarter  share,  not  an  entire  share.  Sutherland  has  also  rendered  the 
word  ansa  into  part  f^  so  it  is  not  always  safe  to  place  much  i^liance  upon 
particul^iT  words  used  in  the  English  versions  of  Sanskrit  works  on  law. 

>  Mit&kBh&r6  1,  11,  24  and  25 ;  Dat.  Mfm.  X,  1 ;  VyavaH&ra-Mayiikha,  p.  60,  Handlik't 
edition. 

*  D&jabhIigaX,  9;  Dat.-Cband.  Y,  16-17;  Colebrooke's  Digest  P 

•  Sir  P.  Maonaghten*8  Cons,  on  H.  L.,  137 ;  1  W.  Maon.,  70;  2  W.  Maon.,  184. 
«  AlitakshadL,  1, 11,  24-26 ;  Dat.  Mim.  X,  1 ;  Dat.  Chand.  Y,  16-17.* 

»  Dftt.  Mim.  V,  31 J  X,  1.  •  Dat.  Mim.  V,  40. 

»  Dat.  Chand.  V,  16. 
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But  the  Madras  High  Court  have  held^  upon  the  authority  of  the  Saras- 
vati-Yilasa,  that  an  adopted  son  takes  one  fourth  of  the  real  legitimate  son's 
share,  that  is  to  say,  each  begotten  son  is  to  be  considered  equal  to  four  adopted 
sons.  Expressions  like  quarter  share,  may  be  construed  in  another  way ;  accord- 
ing to  the  Mit&kshara,*  a  maiden  daughter  is  declared  to  be  entitled  to  a  quarter 
share  on  partition  of  her  father's  estate  being  made  by  her  brothers ;  and  the 
quarter  share  is  ascertained  in  this  way,* — divide  the  property  into  as  many 
shares  as  there  are  brother's  and  maiden  sisters,  divide  one  such  share  into  four 
parts,  allot  one  such  part  to  each  of  the  maiden  sisters,  and  then  distribute 
the  residue  amongst  the  brothers  equally.  Nanda  Pandita  appears  to  indicate 
that  the  quarter  share  of  an  adopted  son  is  to  be  similarly  determined.^ 

This  unequal  distribution  of  the  adoptive  father's  estate  between  the  adop- 
ted and  the  real  legitimate  son  is  based  upon  the  relative  superiority  and 
inferiority  of  their  status.  It  is  expressly  stated  by  the  lawgivers  as  well  as  by 
the  commentators,  that  the  son  of  the  body  is  superior  to  the  subsidiary  sons, 
and  he  gets  a  larger  share  in  consequence  of  his  preferable  claim  due  to 
superior  rank.  When  a  son  by  adoption  gets  a  smaller  share  than  a  real  son 
out  of  the  adoptive  father's  estate,  upon  the  ground  of  his  inferiority  to  the 
latter ;  the  distinction  must  a  fortiori  apply  when  an  adopted  son  and  a  real 
relation  are  competitors  for  the  inheritance  of  any  other  relation.  This  view 
is  maintained  in  the  Dattaka-Chandrikd.  The  author  of  this  treatise  after  hav- 
ing laid  down  that  an  adopted  son  if  endued  with  good  qualities,  is  entitled  to  a 
third  share  out  of  the  adopter's  property  when  there  is  a  son  of  the  body,  and  is 
also  entitled  to  inherit  from  the  aapindas^  observes  as  follows^ : — 

"  Hence,  it  should  be  noticed,  that  by  the  very  same  relationship  of  brother 
and  so  forth,  in  virtue  of  which  one  who  is  the  real  legitimate  son,  would  suc- 
ceed to  the  estate  of  a  brother  and  the  like,  a  similar  relation  by  adoption,  also, 
obtains  his  proper  share  according  to  the  circumstances. 

"  Similarly,  if  another  son  of  the  (deceased)  proprietor  exists,  a  grandson 

*  Ayydvu  Muppandr  Y^ilddatchi  Ammdly  1  Mad  H.  C.  B.,  45.  '  1,  7,  6-18. 

•  Mit&kahara  1,  7,  7-8 ;  Viramitrodaya,  p.  82.  •  Dat.  Mim.  V,  40. 
»  The  original  is  as  follows  :-^84?1<^<a    ^TRUfini*   ^^  ifl^Hlt^^l  ^^JfJ^lf 
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by  adoption,  also,  whose  father  is  dead,  obtains  the  share  proper  for  an  adopted 
son ;  if  no  son  exists,  obtains  even  the  whole  estate. 

^'  Nor  can  it  be  contended  that  the  rale  is,  that  a  grandson  is  entitled  to  the 
share  which  is  appropriate  for  his  own  father,  therefore  when  the  adoptive 
father  of  the  Dattaka  (grandson)  was  the  real  legitimate  son  of  bis  patenuJ 
grandfather  by  adoption,  the  share  appropriate  for  his  adoptive  father  must  be 
equal  to  that  of  the  paternal  uncle  of  the  same  description  (with  his  adoptive 
father  who  was  a  real  legitimate  son) ;  hence  let  the  grandson  by  adoption  take 
an  equal  share  even  with  the  paternal  uncle. 

'*  For,  then  there  would  be  this  unreasonable  distinction,  namely,  that  a  son 
by  adoption  would  take  a  quarter  share,  but  a  grandson  by  adoption  woold 
receive  an  equal  share.  , 

"  Hence  what  has  already  been  said  is  correct,  namely,  that  such  share 
alone  which  is  legally  established  for  a  father  of  the  same  description  as  him- 
self, is  the  share  which  is  appropriate  for  his  own  father,  (though  the  latter 
was  the  real  legitimate  son.) 

"  The  same  rule  is  to  be  followed  also  in  the  case  of  a  great-grandson  (by 
adoption.)" 

There  cannot  be  any  doubt  that,  according  to  the  Dattaka-Chandrika, 
when  a  relation  by  adoption  is  entitled  to  inherit  together  with  a  real  relation 
of  the  same  degree,  either  lineally  or  collaterally,  the  former  must  take  half  as 
much  as  is  taken  by  the  latter ;  in  fact,  the  rule  which  has  been  laid  down  with 
respect  to  the  distribution  of  the  adopter's  estate  between  an  adopted  and  a  real 
son,  is  to  be  applied  to  all  cases.  Accordingly  it  was  held  upon  the  opinion  of 
a  Pandit  in  a  case  in  which  succession  opened  to  the  nephe^rs,  that  a  nephew 
by  adoption  was  entitled  to  half  of  what  was  to  be  allotted  to  each  of  the  real 
nephews.^ 

Mr.* Sutherland,  however,  omitted  to  translate  a  few  lines  of  the  above  pas- 
sage of  the  Dattaka-Chandrika  and  misunderstood  and  mistranslated  the  rest} 
so  that  the  real  meaning  of  it  has  been  obscured.  And  accordingly  the  Calcutta 
High  Court  were  of  opinion  that  the  passage  related  to  •the  adopted  son  of  an 
adopted  son,  and  held  that  when  an  adopted  son  comes  to  share  with  heirs  other 
than  the  real  legitimate  son  of  his  adoptive  father,  in  the  property  of  a  colla- 
teral kinsman,  he  takes  the  same  share  that  they  would  have.^  The  Court  had 
not  before  it  the  omitted  passage  in  which  a  relation  by  adoption  is  declared  w 
take  his  proper  share  when  succeeding  to  a  collateral  relation  such  as  a  hr  her 
by  adoption. 

»  2  W.  Macnaghten,  69. 

•  Dat.-Chand.  V,  24-25. 

■  Tara  Mohan  Bhutta<:harjee  v.  Kripa  Moyce  JDe&ia,  9  W.  K.,  423. 
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In  a  later  case,'  the  omitted  lines  were  translated,  and  incorporated  with 
Mr.  Sutherland's  translation  of  the  remainder  of  the  passage.  That  weis  a 
case  governed  by  the  Mitakshara,  and  the  facts  of  it  were  as  follows :  a  person 
had  three  sons  one  of  whom  adopted  the  plaintiff  and  subsequently  died  during 
the  lifetime  of  his  father,  who  died  afterwards ;  the  property  was  not  acquired 
by  that  person  himself  but  was  inherited  by  him  from  his  ancestor,  consequently 
the  predeceased  son  had  acquired  a  right  to  the  same  from  his  birth,  and  his 
adopted  son,  the  plainti:ff  claimed  a  one  third  share  of  the  whole  family  property 
as  against  the  sons  of  his  Two  paternal  uncles  by  adopt^n,  who  contended  before 
tbe  High  Court  that  the  plaintiff  was  not  entitled  to  one  third  but  to  one  sixth 
of  the  estate,  that  is,  his  share  should  be  half  of  what  would  be  allotted  to  a 
real  legitimate  son.  It  was  held  that  on  partition  in  a  Mitikshara  joint  family 
an  adopted  son  and  the  adopted  son  of  a  natural  bom  son  stand  exactly  in  the 
same  position,  and  each  takes  only  the  share  proper  for  an  adopted  son,  i,  6.,  half 
of  tbe  share  allotted  to  a  real  legitimate  son ;  and  the  fact  that  an  adopted  son 
of  a  member  of  a  Mitdkshara  joint  family  becomes  from  the  moment  of  his 
adoption  a  joint  owner  of  the  family  property  will  not  prevent  the  operation 
of  the  rule :  the  plaintiff  was  held  entitled  to  one  sixih. 

The  Madras  High  Court,  however,  have  expresdbd  a  doubt*  whether  the 
passage  of  the  Dattaka-Chandrika,  even  with  the  addition,  has  been  correctly 
interpreted  in  the  above  case ;  and  Mr.  Mayne*  also  has  criticised  it,  and  given 
his  own  interpretation  of  the  passage  erroneously  translated  by  Sutherland. 
Mr.  Mayne  of  course  argues  with  the  usual  partiality  of  the  modem  law,  of  which 
the  adopted  son  is  a  special  favourite,  and  which  abhors  to  raise  any  presumption 
against  him,  or  to  perceive  a  general  principle  underlying  the  rule  of  unequal 
distribution  of  a  father's  estate  between  his  adopted  and  begotten  sons.  He 
fails  to  see  that  the  distinction  rests,  according  to  the  lawgivers  and  the  com- 
mentators, upon  inferiority  and  superiority  of  their  status  which  must  admit- 
tedly be  iaken  relatively  to  the  adoptive  father,  and  therefore  also  relatively  to 
all  the  adopter's  relations  ;  for,  it  is  by  reason  of  the  filifij  relation  to  the  adoptive 
father  that  an  adopted ^n  becomes  connected  with  the  adoptive  father's  rela- 
tions ;  hence  a  distinction  between  the  character  of  the  filial  relation  of  an 
adopted  and  of  a  begotten  son,  to  the  father,  amounts  to  a  distinction  between  a 
relation  by  adoption  and  a  real  relation.  • 

The  passage  of  the  Dattaka-Chandrika,  however,  if  rightly  understood  does 
not  directly  support. the  decision  of  the  Calcutta  High  Court.  For  it  contem- 
plates only  cases  of  succession  by  inheritance,  and  not  cases  of  acquisition  of 
right  by  birth  or  survivorship,  recognized  by  the  Mitakshara  but  not  by  the 

*  Baghuhanand  Dass  v.  Sadhu  Ghum  Ikuss^  I.  L.  B.,  4  Calc,  425. 

•  Bdjd  ▼.  Sublaraya,  I.  L.  R,  7  Mad.,  368.  •  Mayne'fl  H.  L.  §  167. 

C  CO 
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Dajabb^ga.  The  anthor  appears  to  be  a  lawyer  of  the  Bengal  School,  and  wliit 
be  says  is  that  if  a  proprietor^  dies  leaving  a  son  and  a  predeceased  son's  adopted 
son,  as  bis  heirs,  then  the  latter  would  take  an  adopted  son's  share  only.  The 
general  rale  is,  that  right  of  representation  obtains  amongst  descendants  in  the 
male  line,  and  partition  is  made  per  stirpes  and  not  per  cajnta.  But  the  author 
says  that  the  grandson  by  adoption  cannot  represent  his  adoptiye  father  folly 
so  as  to  inherit  the  same  share  which  his  father  if  alive  wonld  have  inherited^ 
bat  moJst  take  only  an  adopted  son's  share.  The  anther's  observations  do  aoi 
apply  to  a  case  like  the  o&e  before  the  High  Coort,  in  which  the  adoptive  &ther 
had  a  vested  interest  in  the  family  estate,  and  his  undivided  coparcenary  intenst 
must  on  his  death  have  passed  entirely  to  the  adopted  son,  who  had  also  acqnind 
a  right  to  the  same  from  the  moment  of  his  adoption  which  is  eqnivalent  to 
birth ;  hence,  under  the  facts  of  the  case,  he  was  entitled  to  snob  an  undivided 
interest  in  the  family  estate  as  would  be  equal  to  one-fourtb  of  it  if  partitaoD 
had  taken  place  during  the  life  of  his  adoptive  father ;  and  supposing  thil 
the  undivided  one-fourth  share  of  the  grandfather  by  adoption  should  be 
divided  in  the  same  way  as  his  separate  property,  the  grandson  by  adoptiaa 
would  be  entitled  to  a  one-fifth  share  of  it,  that  is  to  say,  bis  undi-nded 
share  would  be  (i  +  j^  of  the  family  estate.  It  is  undoubtedly  true  thai 
the  question  of  shares  does  not  arise  until  partition  is  actually  made,  hot 
still  the  share  to  which  any  one  of  the  members  of  a  joint  family  would 
be  entitled  may  be  ascertained  without  difficulty.  The  High  Court,  how- 
ever, do  not  seem  to  be  correct  in  declaring  that  the  grandson  by  adoptioii 
would  be  entitled  to  one-sixth,  for  it  appears  that,  according  to  the  Bengtl 
view,  he  should  take  one-fifth  of  the  estate  under  the  circumstances  of  the 
case. 

In  a  recent  case^  it  has  been  held  that  the  adopted  son  of  one  daughter 
shares  equally  with  the  real  legitimate  son  of  another  daughter  the  inheritanoe 
left  by  the  maternal  grandfather,  because  there  is  no  special  text  or  rule  laid 
down  in  the  books  appliaable  to  this  case ;  in  other  words,  the  Court  refused  to 
apply  to  daughter's  sons,  the  rule  laid  down  in  the  Datteka-Chandrika  with  re- 
spect to  descendants  in  the  male  line. 

There  is,  however,  a  passage  of  Vriddha  Gautama  declaring  that  an  adop- 
ted son,*'  abounding  in  good  qualities  takes  an  equal  share  of  the  father's  estate 
with  an  after-bom  son.  The  Dattaka-MimAnsa  reconciles*  this  text  with  those 
of  Vasishtha*  and  Baudhdyana^  declaring  that  an  adopted  son  is  entitle^  to  s 
quarter  share  when  a  son  is  subsequently  born,  by  saying  that  it  applies  wl'     the 

•  Sntherland  has  nsed  the  word  ancestor  whioh  obecnres  the  meaung. 

•  SurjoJtant  Ntmdi  v.  Mohesh  Ohunder  Dutt,  I.  L.  B.,  9  Oak).,  70. 

•  Dat.  Mim.  V,  48-44.  ♦  Dat.  Mim.  V,  81,  •  Dat.  Mim.  "V 
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after-bom  son  is  destitnie  of  good  qualities.  But  the  Dattaka-Chandriki  main- 
tains^  that  amongst  Sadras  an  adopted  son  shares  equally  with  an  after-bom  son, 
and  explains'  the  text  of  Yriddha  Gautama  to  be  applicable  to  that  caste.  Ac- 
cordingly it  is  held  by  the  Madi'as  High  Court  that  amongst  Sudras  an  adopted 
son  is  entitled  to  take  an  equal  share  with  a  son  bom  after  adoption.^  And  the 
eame  yiew  has  been  taken  by  the  Calcutta  High  Court  in  an  unreported  case.^ 
It  should  be  observed  that  this  rule  is  laid  down  only  in  the  Dattaka-Chandriki 
and  is  not  supported  by  any  clear  authority  of  law.  The  existence  of  this  rule 
seems  to  have  been  unknown  to  Sir  F.  Macnaghten,  ^or  in  his  notice  of  the 
case  of  Oopee  Mohun  Deb  v.  Baja  Bajhrishna^  in  which  the  parties  were  Kiyasthas 
who  are  high  caste  Sudras,  he  was  of  opinion  that  the  adopted  son  was  entitled 
to  the  one-third  of  the  adoptive  father's  estate,  and  the  after-bom  son  to  the 
remainder.^  Mr.  W.  Macnaghten  thinks  that  the  rule,  obtains  in  southern 
provinces.^  Babu  Shama  Chum  Sarkar  contends^  that  the  above  rule  is  not 
applicable  to  the  virtuous  Sudras  of  this  country  whose  practices  are  similar  to 
those  of  the  regenerate  classes. 

Vf  hen  an  only  son  becomes  by  adoption  the  Dvyamushyilyana  son  of  two 
fathers,  he  is  entitled  to  take  the  whole  estate  of  both  the  fathers ;  but  if 
another  son  is  bom  to  his  natural  father  then  he  would  take  half  of  what  the 
after-born  son  takes ;  and  if  a  son  is  bom  to  the  adoptive  father,  then  he  would 
take  only  half  of  an  adopted  son's  share,  that  is,  half  of  one-third  or  one- 
fourth.8 

Adopted  son's  TigiAs  as  as^ainst  the  adopter,  and  in  the  joint  family.— 

According  to  the  Mitakshara  School,  an  adopted  son  acquires  a  right  equal  to 
that  of  the  adoptive  father,  in  the  ancestral  immoveable  property  and  in  the 
accretions  to  the  same,  from  the  moment  of  his  adoption  in  the  same  way  as  a 
real  legitimate  son  does  from  his  birth ;  he  becomes  a  coparcener  of  the  adoptive 
father  who  cannot  dispose  of  such  property  without  the  son's  consent.®  An 
adopted  son  being  thus  a  joint  owner  of  the  family  property,  would,  like  a  real 
legitimate  son,  be  entitled  to  take,  by  survivorship  the  undivided  coparcenary 
interest  of  a  member  ^ying  without  male  issue  to  the  exclusion  of  the  heirs  to 

»  Dat.  Chand.  V,  29-31. 

«  Idem.  V,  32. 

8  Bdjd  V.  Sv^harayuy  I.  L.  R.,  7  Mad.,  253.  * 

♦  jA.  O.  D.  No.  148  of  1882  Bramanund  Mahunty  v.  Chowdhry  Krishnachurn  Patnaih, 
»  Cona.  on  H.  L.,  233. 

•  1  W.  Maon.  70,  note  j  1  Strangers  H.  L.,  99. 
7  Yyavastha-Darpana,  pp.  913-915. 

*  Dattaka-Chandrika,  Y,  33. 

*  BMngama  r.  Atckama,  4  Moore'i  I.  A.,  1 ;  Sudemmnd  Mohofottur  v,  &oor$9  Mom^  Doyf9, 
8  W.  R.,  455  i  11 W.  R.,  436. 
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his  separate  property.  Accordingly  it  has  hee^  held  that  when  a  man  died  lear- 
Ing  an  adopted  son  and  an  after-horn  son,  who  were  the  surviving  members  of  tbe 
joint  family,  and  subsequently  the  real  legitimate  son  died,  the  adopted  son  was 
entitled  to  take  the  whole  estate,  l-  Hence  according -to  the  Mitakshara  Sch<K>l, 
when  there  is  ancestral  property  the  adopted  son  acquires  as  against  evem.  Hie 
adoptive  father  a  present  indefeasible  interest  in  such  property,  which  renders 
his  position  secure. 

But  what  are  the  rights  of  an  adopted  son  against  the  adoptive  father  in 
the  Bengal  School  according  to  which  there  is  no  distinction  between  anoestnl 
and  self-acquired  property,  and  the  father  is  competent  to  dispose  of  them 
according  to  his  pleasure  without  any  restriction ;  and  also  in  the  Mitakshari 
School  when  the  adopter's  property  is  his  self -acquired  and  he  can  alienate  the 
same  without  restraint  ?  If  he  be  in  no  better  position  than  a  real  legitimate  sod, 
he  must  in  that  case  be  left  completely  at  the  mercy  of  the  adopter  who  maj 
disinherit  him  of  such  property.  The  doctrine  that  an  adopted  son  holds 
in  every  respect  the  same  position  as  a  real  legitimate  son,  which  has  beeD 
enunciated  by  the  Courts  for  the  purpose  of  giving  him  the  contingent  right 
of  succession  to  kinsmen's  estate,  fails  to  afford  the  real  protection  needed  l^ 
an  adopted  son,  viz.,  tbe  protection  against  the  displeasure  of  the  adoptive 
father,  which  is  specially  required  in  Bengal ;  for,  a  Mitakshara  father  may 
be  presumed  to  possess  some  ancestral  property,  and  .the  interest  acquired  in  ii 
by  an  adopted  son  may  be  taken  to  be  a  sufficient  provision  for  him« 

There  are,  however,  some  cases  governed  by  the  Mitakshara,  in  which  it  has 
been  held  that  an  adoptive  father  is  competent  to  make  a  gift  either  by  an  act 
inter  vivos^  or  by  a  will,^  of  his  self- acquired  immoveable  property,  so  as  to 
deprive  the  adopted  son  of  the  right  of  inheriting  such  property  or  any  part 
thereof ;  and  the  reason  assigned  is,  that  an  adopted  son  does  not  stand  in  a 
better  position,  with  respect  to  such  property,  than  a  real  legitimate  son.  In 
these  cases,  the  adopted  sons  became  entitled  to  very  large  ancestral  estate, 
and  consequently  the  result  did  not  appear  to  be  inequitable  at  all. 

But  if  the  same  rule  be  followed  in  Bengal  whe^  there  is  no  distincticm 
between  the  ancestral  and  self-acquired  property  as  regards  the  father's  power 
of  disposal,  the  adopted  son  would  have  no  rights  against  the  adoptive  father 
as  regards  his  property.  It  wo  aid  be  most  inequitable  if  in  Bengal  an  adopted 
son  should  not  be  in  a  better  position  than  a  real  legitimate  son,  with  regard  to 
the  property  of  the  adoptive  father ;  for  the  safeguard  of  natural  love  and  affec- 

•  See  note  to  Ayydvu  Muppandr  v.  NUddxdchi  Ammdly  1  Mad.  H.  C.  K.,  45  (49). 

•  Bungama  v.  Atchama,  4i  Moore's  I.  A.,  1 :  7  W.  R.,  P.  C,  67. 

•  Yurshotam  Qhdmd  8henv%  v.   Vdsudev  Krishna  Bhenvi,  8  Bom.  H,  C.  B.,  O.  C.  -^       6: 
Sudanund  Mohojputtur  v.  Bonomalee  DasSf  MarshuU,  187 ;  2  Hay,  206* 
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iion  protecting  a  natural  bom  son'«  interest  is  wanting  in  the  case  of  an  adopted 
son.  But  it  seems  that  the  law  of  adoption  does  protect  an  adopted  son  against 
a  whimsical  and  capricious  adoptive  father  hj  cnrtailing  his  unlimited  power 
of  disposing  his  property  after  adoption.  For  an  adoption  consisting  in  the 
gift  and  acceptance  of  a  son  for  affiliation  is  a  solemn  contract  creating  obliga- 
tions binding  the  adopter.  The  natural  father  gives  his  son  in  adoption  upon 
the  express  understanding  that  the  adopter  will  invest  the  child  with  the  status 
of  his  son,  and^'the  adopter  by  accepting  the  boy  on  that  condition  undertakes  to 
invest  him  with  the  rights  of  his  son.  Now  the  status*of  a  son  is  constituted  by 
the  right  to  offer  funeral  oblations  to  the  adopter  and  the  right  of  taking  his 
estate.^  Thus,  there  is  an  implied  if  not  express  contract  by  the  adopter  that  his 
property  will  be  inherited  by  the  adopted  son.  In  fact  he  appoints  the  adopted 
son  as  his  heir ;  he  cannot,  therefore,  be  permitted  by  law  to  resile  from  his 
contract  of  adoption,  and  to  alienate  by  an  act  inter  vivos  his  property  with  the 
object  of  depriving  the  adopted  son,  far  less  to  disinherit  him  by  a  will.  'After 
having  legally  appointed  an  heir  to  his  entire  property  he  appears  to  be  in- 
competent to  make  a  testamentary  disposition  of  his  property  so  as  to  defeat 
the  adopted  son's  right  of  inheritance  from  him,  when  by  his  adoption  the  child 
has  been  deprived  of  all  his  rights  in  his  natural  faiJtily.  In  those  cases  in 
which  deeds  of  gift  and  acceptance  are  exchanged  between  the  adopter  and  the 
natural  father,  the  deed  of  acceptance  executed  by  the  former  in  favour  of  the 
latter  generally  embodies  an  express  agreement  by  which  he  promises  that  the 
adopted  son  will  get  the  whole  of  his  property. 

Referring  to  the  ca«e  of  Gopeemohun  Deh  v.  Baja  Bajkrishnaj  in  which 
Raja  Nabokissen  had  executed  an  agreement  of  the  above  description  when 
adopting  Gopeemohun^  and  subsequently  after  the  birth  of  his  son  Bajkrishna 
executed  a  will  whereby  he  gave  a  larger  share  to  his  begotten  son  than  he 
eonld  get  on  a  lawful  distribution,  and  which  was  settled  out  of  Court, — Sir  F. 
Macnaghten  observes,* — "  There  was  not  a  formal  decision  but  the  opinion  of 
the  Court  was  well-known  to  be,  indeed  it  was  declared  to  be,  that  a  man  who 
had  adopted  a  son,  waatfiot  at  liberty,  by  his  will,  to  cut  off  the  adopted  son 
from  that  proportion  of  the  estate,  to  which,  in  virtue  of  his  adoption,  he  was 
entitled  by  the  Hindoo  law."  The  learned  author  is  of  opinion  "  that  the  boy 
who  is  taken  for  adoption  ought  to  be  considered  as  a  purchaser,*^^  • 

Ante-adoption  arrangement  cnrtailing  adopted  son's  interest.— What- 
ever restraint,  law  and  equity  may  impose  upon  an  adoptive  father's  power  of 
dealing  with  his  property  after  adoption,  there  cannot  be  any  valid  objection 
against  any  arrangement  made  by  him  of  his  property  in  contemplation  of  adop- 
tion, whereby  the  interest  of  the  adopted  son  may  be  diminished.    For  instance, 

^  Dat.  Mim.  2,  62.      '  Gonsideraiiona  on  H.  L.,  p.  228.      '  Considerations  on  H.  L.,  p.  230. 
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if  a  man  anthoriziiig  his  widow  to  adopt  a  son,  directs  that  she  shall  enjoj  }m 
estate  for  her  life  sabject  to  the  maintenanoe  of  the  son  to  be  adopted,  who 
shall  be  entitled  to  the  estate  only  after  her  death,  the  disposition  woiild  be 
perfectly  unexceptionable,^  specially  when  the  natural  father  gives  his  son  ii 
adoption  with  the  knowledge  of  the  same.  The  adopted  son  cannot  impngi 
the  arrangement  any  more  than  a  sale  or  similar  transfer  of  any  property  made 
by  the  adoptive  father  before  adoption.  And  this  rule  appears  applicaUe  is 
both  the  schools,  for  a  Mitakshac4  father  also,  before  the  birth  or  adoptioB  of 
a  son,  is  absolute  master  ti  even  the  ancestral  immoveable  property  so  as  io 
be  legally  competent  to  alienate  it  in  any  way  he  pleases :  a  conveyance  by  i 
person,  without  male  issue  at  the  date  thereof,  will  bind  his  subsequently  bora 
or  adopted  son ;  such  issue  at  birth  or  adoption  takes  a  vested  interest  only  is 
such  property  as  belongs  to  their  father  at  that  time.*  But  it  is  said  that  in  the 
provinces  governed  by  the  Mitikshar^  School,  where  a  son  acquires  a  vested  ia* 
terest  by  birth,  a  gift  of  life-interest  to  the  widow  or  any  othetf  condition  dind- 
nishing  the  interest  which  the  adopted  son  would  otherwise  take,  would  be  invab'd 
except  when  the  property  affected  is  self-acquired.^  It  is  difficult  to  understand 
how  an  adopted  son  can  call  into  question  the  terms  and  conditions  coupled  witb 
the  authority  which  britgs  him  into  existence,  for  it  wo  old  be,  in  fact,  affirmin; 
and  disaffirming  the  same  transaction. 

In  a  recent  case  before  the  Madras  High  Oourt,  in  which  a  Hiiid«« « 
taking  a  son  in  adoption  had  executed  a  '^  settlement  as  to  what  should  be  done 
by  my  adopted  son  and  my  wife  after  my  lifetime,"  providing  that  on  an  evait^ 
which  happened,  the  wife  should  enjoy  certain  land  for  life  in  lieu  of  mainten- 
ance, and  the  widow  of  the  executant  claimed  possession  of  the  land  against 
the  adopted  son,— it  has  been  held  that  the  instrument  was  a  will,  and  the  adop- 
ted son  was  bound  by  its  provisions,  but  the  reason  assigned  is,  that  the  natural 
father  of  the  defendant  when  giving  him  in  adoption  had  tacitly  consented  to 
the  an:^angement  contained  in  it.^ 

Similarly,  where  a  widow  in  whom  her  husband's  estate  had  vested  bj 
inheritance  consented  to  accept  a  boy  in  adoption  on  a%  express  agreement  bj 
his  natural  father  that  during  her  lifetime  she  should  enjoy  such  property, 
subject,  however,  to  the  boy's  maintenance  and  education,  and  upon  the  fai^  of 
such  agreement  adopted  the  boy,  it  appearing  that  she  would  not  have  done  so 
at  all  had  there  been  no  such  agreement ;  it  was  held  by  the  Bombay  High  Court 
that  the  agreement  was  binding  upon  the  adopted  son,  and  that  the  adr~^ 
son's  inheritance  of  the  father's  estate  was  subject  to  the  life-interest,  t^'     ly 

^  Bepin  Behary  Bandopadhya  v.  Brojonath  Mukhopadhi^af  I.  L.  B.,  8  Galo.,  357. 

*  BULmhhat  v.  Lakshman  Chirvtdman  Maydlay,  I.  L.  B.,  5  Bom.,  638. 

*  Mayno's  Hindu  Law  §  180 ;  Narainah  ▼.  Savoohhadyt  M«d.  S.  D.  A.  D.  B.,  of  If^ 

*  Lakshmi  v.  Bubramanya^  I.  L.  B.,  12  Mad.,  490. 
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reserved  bv  the  adoptive  mother,^  This  case  is  referred  to  by  the  Privy  Cottncil 
in  a  later  Madras'  case  in  which  there  was  a  similar  agreement  which  was 
ratified  by  the  adopted  son  after  attaining  majority ;  but  the  Judicial  Committee, 
without  deciding  whether  the  agreement  was  binding,  declared  that  it  waa 
not  absolutely  void,  but  capable  of  ratification  by  the  adopted  son.  In  a  subse- 
quent case  the  Madras  High  Court  expressed  the  opinion,  that  an  adopted  son 
is  not  bound  by  the  assent  of  his  natural  father  to  terms  imposed  as  a  condition 
of  the  adoption,  and  that  it  would  lie  with  the  minor,  when  he  came  of  age,  to 
assent  to  or  repudiate  them  ;^  but  in  a  recent  case  tha  decision  of  the  Bombay 
High  Court  has  been  followed.^ 

The  Bombay  High  Court's  ruling  is  based  upon  two  considerations ;  first, 
that  on  the  whole  the  contract  of  adoption  was  not  unfavourable  to  the  minor ; 
second,  that  the  father  had  such  power  over  his  child,  as  to  bind  him  by  the 
agreement.  With  respect  to  the  father's  power  it  is  observed, — "Besides, 
it  is  a  fallacy  to  suppose  that,  for  the  purpose  of  giving  in  adoption,  the 
power  of  a  father  is  only  co-extensive  with  the  power  of  a  guardian.  In 
the  eye  of  Hindu  law,  when  a  man  gives  his  son  in  adoption,  he  would  seem  to 
exercise  a  power,  more  like  the  powers  of  an  absolute  proprietor  than  that  of  a 
guardian."  But  the  Madras  High  Court  are  of  opinion  that  the  consent 
of  the  natural  father  to  such  arrangements  binds  the  adopted  son,  not  only  on 
the  principle  on  which  infants  are  bound  by  other  agreements  made  on  their  be- 
balf,  tiz.^  on  the  principle  that  the  agreements  are  made  for  a  necessary  pur^ 
pose,  but  also  on  the  ground  that  but  for  such  consent,  the  adoption  would  never 
have  taken  place ;  for,  to  object  to  the  agreement  is  tantamount  to  objecting  to 
the  adoption.* 

But  there  is  another  aspect  of  the  question,  which  supports  the  view  taken 
by  the  Bombay  High  Court  and  recently  adopted  by  the  High  Court  of  Madras. 
When  a  widow  inheriting  her  deceased  husband's  estate  is  authorized  by 
him  to  adopt  a  son,  her  interest  is  opposed  to  her  duty  of  adoption;  she 
again  cannot  be  legally  compelled  to  adopt.  Under  such  circumstances  the 
only  way  in  which  efEeq^  may  be  given  to  her  husband's  desire,  consistently 
with  her  own  interest,  is  an  arrangement  of  the  above  description.  The 
natural  father's  assent  to  it  may  be  taken  to  be  conclusive  evidence  of  the  fact 
that  the  adoption,  subject  to  the  conditions,  is  beneficial  to  his  c^ild.  If 
siLch  an*angements  be  not  considered  binding  on    the    adopted    son,    many 

^  Chitko  Raghwndth  Rdjddiksh  v.  Janaki,  11  Bom.  H.  G.  B.,  199 ;  followed  in  Rdt^i  Vindya- 
ytrav  V.  LaUhmibai,  J.  L.  R.,  11  Bom.,  881. 

'  Ramasafiomi  Aiyar  ▼.  Vencataramaiyan^  I.  L.  B.,  2  Mad.,  91 ;  L.  B.,  6  I,  A.,  196  s  5 
0.  L.  B.,  847. 

*  LaltshnuMa  Ra%  r.  Ldkahmi  Ammal,  I.  L.  B.,  4  Mad.,  160. 

4  Lakahmi  r.  Subromanyof  I.  L.  B.,  12  Mad.,  490  (494.) 
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widows  Would  refuse  to  adopt.  Besides,  when  the  acceptance  of  the  son  is 
made  subject  to  the  terms  and  conditions  reducing  his  interest  in  the  adoptiTe 
father's  estate,  if  the  terms  and  conditions  be  held  to  be  not  binding  on  the 
son,  it  is  difficult  to  understand  how  the  acceptance  would  be  binding  on  the 
widow.  It  may  no  doubt  ba  said  upon  the  analogy  of  the  doctrines  relating  to 
powers  of  appointment,  that  the  adoption  would  be  yalid  and  the  condition  Toid. 
But  the  analogy  seems  to  be  fallacious ;  for  the  law  will  not  compel  a  widow 
to  execute  the  power,  she  is  therefore  at  perfect  liberty  to  enjoy  her  hnsband*! 
estate  without  executing  the  power ;  hence  a  conditional  adoption  by  the  widow 
with  the  reservation  to  herself  of  the  life-interest  or  a  lesser  interest  in  her 
husband's  estate  cannot  be  regarded  as  a  fraudulent  execution  of  the  power,  since 
the  benefit  to  herself  does  not  result  from  the  execution  of  the  power  in  thac 
way ;  on  the  contrary  it  would  be  a  legal  fraud  on  the  widow  to  hold  that  the 
adoption  is  valid  and  the  condition  void.  Besides  the  object  which  the  donor 
had  in  giving  the  power  would  in  no  way  be  defeated  by  holding  both  the  adop- 
tion and  the  condition  to  be  valid.  The  spiritual  purpose  served  by  an  adopted 
son  is  not  in  the  least  afEected  by  a  conditional  adoption,  and  the  recognition 
of  its  validity  in  its  entirety  would  rather  prevent  the-  donor's  intention  from 
being  completety,  defea^d.  You  should  further  bear  in  mind  what  I  hava 
already  told  you,  namely,  that  according  to  the  correct  view  of  the  Hindu  law  a 
widow  adopting  a  child  with  the  consent  signified  by  her  deceased  hnsbuid, 
docs  not  in  so  doing  act  as  his  agent,  delegate  or  representative,  but  she  acts 
in  her  own  right ;  and  the  discretion  which  she  wants  according  to  Hindu  law, 
being  only  supplied  by  the  husband's  assent.  In  this  view  of  the  case,  the  quios- 
tion  assumes  quite  a  different  aspect. 

The  question  whether  the  condition  derogating  from  the  interest  which 
would  otherwise  be  taken  by  the  adopted  son,  is  binding  on  him,  does  not  seem 
to  depend  only  upon  the  capacity  of  the  natural  father  to  bind  his  son  given 
in  adoption,  but  also  upon  the  question  whether  the  conditional  acceptance  by 
the  widow,  can  be  affirmed  and  disaffirmed  by  the  adopted  son  at  the  same  time: 
It  appears  to  be  most  equitable  that  he  should  be  put  %  his  election  eitho'  to 
approbate  or  reprobate  the  adoption. 

Adoption  by  widow  and  divesting. — ^When  a  widow  adopts  under  a 
simple  authority  of  her  husband  to  adopt,  not  containing  te3tamentary  dispo6iti<» 
of  property,  the  son  adopted  by  her  is  entitled  to  take  the  estate  of  the  adoptive 
father  by  inheritance  and  not  by  devise. *^  But  as  the  estate  of  a  Hindu  c«»«no* 
remain  in  abeyance  for  an  heir  who  is  to  come  into  existence  in  fujure,^  but  _  ^ 
vest  in  the  nearest  heir  living  at  the  time  of  his  death,  a  son  adopted  "^^     \b 

*  Bhoohxm  Moyee  Dehi  v.  Ram  Kishore  Achatjh  10  Moore'a  I.  A.,  279  j  3  W.  H.,  P.  *" 

*  See  Mayne's  Hindu  Law  §  458  and  cases  in  its  notes. 
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widow  of  a  perSbn,  therefore,  cannot  take  even  the  estate  of  that  person  excep- 
ting by  divesting  the  heir  who  took  it  on  the  death  of  the  adoptive  father.  So 
also,  snccession  to  the  estate  of  other  persons  maj  open  in  the  interval  between 
the  death  of  the  adoptive  father  and  the  adoption  by  his  widow,  to  which  the 
adopted  son  wonld  have  been  entitled  had  he  been  adopted  before  the  opening 
of  the  snccession.  Hence  the  vexed  question  arises  as  to  what  estate  already 
vested  in  other  persons  can  a  subsequently  adopted  son  take  by  divesting 
them. 

Veating  and  devesting  according  to  the  D4y&bh4ga  and  the  Mit&k- 

8har&  School. — There  appears  to  be  considerable  difference  between  the  two 
schools  with  respect  to  vesting  and  devesting  of  heritable  estates  owing  to  the 
difference  of  fundamental  doctrines  relating  to  inheritance.  According  to  the 
Bengal  School,  right  by  birth  is  not  admitted,  and  inheritance  means  the  acqui- 
sition of  ownership  on  account  of  relationship  by  one  person  in  the  property  of 
another  whose  ownership  therein  has  become  extinguished  by  death,  natural  or 
civil.  But  according  to  the  Mitakshard,  inheritance  is  of  two  kinds,  namely, 
obstructed  or  unobstructed,  the  former  of  which  is  similar  to  what  it  is  in 
tbe  Bengal  School,  bot  the  latter  is  peculiar  to  the  Mit&kshara  School,  and 
recognises  the  right  by  birth,  of  male  issue  in  the  propA*ty  of  paternal  ances- 
tors during  their  life,  joint  tenancy  amongst  members  of  a  joint  family,  and 
survivorship. 

Accordingly,  in  all  cases  in  the  Bengal  School,  and  also  in  the  Mitakshar^ 
School  in  so  far  as  the  obstructed  heritage  is  concerned,  inheritance  once  vested 
in  the  heir  existing  at  the  time  ol  its  falling  in,  cannot  be  divested  by  reason  of 
any  subsequent  disqualification  of  the  heir,*  or  by  reason  of  a  nearer  heir  com- 
ing into  existence  afterwards.*  The  decision  of  the  Full  Bench  in  the  case  of 
KaUdas  Dcu^  should  be  specially  studied  in  the  present  connection ;  in  that  case  a 
Hindu  died  leaving  a  blind  son  and  two  widows,  his  estate  devolved  on  the  latter 
to  the  exclusion  of  the  disqualified  son,  and  on  their  death  it  passed  to  his  brother's 
son,  and  subsequently  a  son  was  bom  to  his  blind  son,  who  was  free  from  any 
disqualification  and  clw&ed  his  grandfather's  estate  as  against  the  nephew ; 
the  Full  Bench  held  that  the  estate  having  vested  before  his  birth  in  the 
nephew,  the  latter  could  not  be  divested.  It  should  be  observed  that  a  real 
legitimate  grandson  is  far  superior  to  an  adopted  son,  and  if  an  estate  .cannot 
be  divested  in  his  favour,  far  less  can  it  be  in  favour  of  an  adopted  son. 

But  this  rule  of  vesting  and  divesting  cannot  apply  to  a  Mitakshari  joint 
family  in  whjd^  vesting  and  divesting  continually  go  on,  the  property  being 
Vested  in  the  family  and  not  in  a  particular  individual  member  who  again 

*  M<m%ram  KotUa  y*  Kerry  Kolitari,  I.  L.  R.  6  Oal.  776 ;  Deo  Kiehen  v.  Budh  Frahaah,  I.  L. 
H.,  5  All,  609. 

•  Kalidae  Das  v.  Krithna,  Chandra  Dm,  11  W.  R.,  O.  C,  11 ;  2  B.  L.  R.,  F.  B..  103. 

t>  D  I> 
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acquires  a  right  by  birth  to  ancestral  property.  For,  a  maxi  possessed  of  aneei- 
tral  property  is  absolute  master  of  it  before  a  son  is  bom  to  him,  and  maj  dis- 
pose of  it  according  to  his  pleasure ;  but  as  soon  as  a  son  is  bom  to  him,  ih» 
son  acquires  a  co-equal  interest  in  the  property  of  which  the  father  beoomei 
partially  divested,  and  his  right  of  dealing  with  the  property  also  beoomci 
limited ;  their  interest  again  is  liable  to  be  reduced  by  the  subsequent  hirtk  oC 
sons  ;  conversely,  if  any  one  of  the  coparceners  dies,  his  interest  will  pass  by 
survivorship  and  enhance  the  interest  of  the  surviving  members  of  the  familj. 
On  the  same  principle,  ft  any  member  be  subsequently  affected  by  any  legil 
disqualification,  such  as  insanity,*  his  coparcenary  interest  will  cease.  Thus  it 
is  clear  that  vesting  of  joint  property  in  a  member  of  a  joint  Mitakshara  family, 
by  birth  or  survivorship,  is  distinguishable  from  vesting  of  property  by  inheri- 
tance which  takes  place  on  the  death  of  the  previous  owner ;  in  the  former  case 
the  interest  is  liable  to  be  divested  by  certain  subsequent  events,  whereas  in  the 
latter  case  it  is  not  so  liable.  Accordingly,  if  in  the  blindman's  son's  ca<ie,  the 
family  were  a  joint  one  governed  by  the  Mitakshara,  it  appears  consistent  witi 
its  doctrines  that  he  would  take  the  interest  of  his  grandfather. 

Widow's  estate  divested. — When  the  widow  as  heiress  of  her  hnslwid 
inherits  his  estate  andlSubsequently  adopts  a  son  under  his  authority,  it  is  held 
that  she  divests  from  herself  the  estate  which  at  once  vests  in  the  adopted  son.* 
As  against  the  adopting  mother,  the  adopted  son  occupies  the  position  of  a 
posthumous  son,  and  this  result  may  be  accounted  for  by  the  theory  of  construc- 
tive pregnancy  of  a  widow  with  authority,  put  forward  by  Pundit.s,s  and  also 
by  another  doctrine  propounded  by  them,  namely,  that  inheritance  might  remain 
suspended  for  a  nearer  heir  expected  to  come  into  existence  after  the  opening 
of  the  succession,*  Both  these  doctrines,  however,  are  now  exploded;  and 
consistently  with  the  present  strict  rule  against  the  devesting  of  an  estate 
already  vested,  the  adopted  son  ought  to  succeed  to  the  adoptive  father's  estato 
on  the  death  of  the  widow,  unless  you  have  recourse  to  the  fiction  of  posthumous 
birth. 

Estate  inherited  by  adopting  widow  from  he»  son.— We  have  already 

seen  that  when  a  man  dies  leaving  a  son  and  giving  a  conditional  authority  to 
his  widow  to  adopt  in  the  event  of  that  son's  death,  the  authority  cannot  be 
exerci^d  when  the  estate  is  vested  in  that  son's  widow  ;^  but  it  is  observed  by 
the  Privy  Council  that  if  the  son  died  minor  and  unmarried,  and  the  estate  came 

*  Ram  Soondw  Boy  v.   Bam  Sahye  Bhukut,  I.  L.  fi.,  8  Calo.,  919 ;  Ram  Shaye  Bh         v. 
Lalla  Laljee  Sahye,  I.  L.  B.,  8  Calo.,  149. 

*  DhurmDas  Pandey  y  Musaamut  Shama  Soondri  Debidh,  5  W.  E.,  P.  C,  43. 
■  Banee  KishenmunsB  v.  Baja  Oodwunt  8ing,  3  Beng.  Sel.  Bep ,  304  (228). 

4  KarwM  Mai  v.  Jai  Chandra  Ohose,  6  Beng.  Sel.  Sep.,  50  (48). 

*  Bhoohun  Moyse  Dehi  v.  Bam  Kishore  Acharjee,  10  Moore's  I.  A..,  279  ;  3  W.  E.  P.  ' 
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back  to  the  widow,  the  question  of  adoption  wonld  stand  qjl  a  different  footing, 
as  hy  adopting  then  she  would  divest  no  estate  but  her  own.  It  follows 
from  this  observation  that  an  adoption  made  by  the  widow  when  the  estate 
vests  in  her  by  inheritance  on  the  death  of  that  son  would  be  valid,^  and  that 
the  son  so  adopted  would  take  that  estate  by  divesting  the  mother.  The  same 
opinion  is  expressed  by  the  Judicial  Committee  in  another  case  while  upholding 
an  adoption  of  that  kind.^  But  in  a  later  case^  their  Lordships  observe, — "  The 
first  adopted  son  became  his  father's  heir ;  on  the  death  of  that  son  after  that 
of  the  father,  the  widow  became  the  heir,  not  of  her  ))ate  husband  but  of  the 
adopted  son.  Whether  by  the  act  of  adopting  another  son,  she  in  point  of  law 
divested  herself  of  that  estate  in  favour  of  the  second  son  may  be  a  question  of 
some  nicety,  on  which  their  Lordships  give  no  opinion."  This  observation, 
therefore,  cancels  the  effect  of  what  was  observed  in  the  previous  cases,  with 
respect  to  the  divesting  of  the  adoptive  mother's  estate. 

According  to  the  principles  of  the  Bengal  School,  the  adopted  son  cannot 
lay  any  claim  to  the  estate  which  the  adoptive  mother  inherited  from  her 
deceased  son,  during  her  life,  because  the  adopted  son  as  brother  by  adoption 
is  not  entitled  under  any  circumstances  to  take  the  same  in  preference  to  the 
mother.  Accordingly  the  Calcutta  High  Court  appeftr  to  have  expressed  the 
opinion  that  the  adopted  son  is  entitled  to  take  the  estate  after  the  death  of  the 
adoptive  mother.* 

But  according  to  the  Mitakshara  School,  an  adopted  son  may  be  permitted 
to  take  such  estate  by  divesting  the  adoptive  mother,  by  means  of  the  same 
fiction  with  which  she  is  divested  of  her  husband's  estate.  For  in  a  Mitak- 
shard  joint  family  a  brother  takes  by  survivorship  the  coparcenary  interest  of 
a  brother  to  the  exclusion  of  the  mother,  hence  by  assuming  a  fictional  exis- 
tence of  the  adopted  son  from  the  death  of  the  adoptive  father,  you  may  suppose 
him  a  coparcener  taking  by  survivorship  as  it  were,  to  the  exclusion  of  the 
adoptive  mother.  Whatever  may  be  the  principle,  it  has  been  held  by  the 
Bombay  High  Court  that  a  Hindu  widow,  who  adopts  a  son  after  the  death  of 
her  natural  bom  son,  diirests  herself  of  her  estate.^  This  view  appears  to  be 
the  most  equitable  one ;  for,  otherwise,  the  adopted  son  would  not  be  entitled 
even  to  maintenance,  as  of  right,  out  of  the  estate  in  possession  of  the  adop- 
tive mother,  and  if  he  dies  during  her  life  leaving  a  widow  and  a  daughter  they 


'  Ram  Boonder  Sing  v.  Surhanee  DasseBf  22  W.  B.,  121. 

*  Vellanki  Venkata  v.  Venkata  Rama,  I.  L.  B.,  1  Mad.,  174  (186.) 

'  Ramasamny  AiyarY.  Venhataram  Aiyar,  I.  L.  B.,  2  Mad.,  91  (101.) 

*  Bykant  Monee  Roy  v.  Kisto  SoonderM  Roy,  7  W.   B.,  892 ;  Tuddo  Kumaree  Deh$e  y. 
Jvggut  Kiahore  Acharjee^  I.  L.  B.,  6  Calo.,  615,  (S.  0.)  4  C.  L.  B ,  538. 

*  Jamnahai  v.   Raychand  Nahalchand,  1.  L.  B.,  7  Bom.,  225 ;  Rdvji  Vindyakrdv  r.  LofttA- 
ntbai,  I.  L.  B.,  11  Bom.,  818. 
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would  be  unprovided  for.  As  regards  the  adoptive  mother  she  may  reserve 
any  interest  she  likes,  by  an  ante-adoption  arrangement  made  with  the  oonaest 
of  the  natural  father. 

The  Allahabad  High  Court  also  have  held  that  a  widow  adopting  a  seoond 
son  after  the  death  of  the  first  adopted  son  divests  herself  of  the  estate  whidi 
vests  in  the  second  adopted  son.^ 

Diyestins^  of  co-widow's  estate. — When  a  man  dies  leaving  sevenl 
widows  who  inherit  his  property  and  are  competent  to  adopt,  then  the  qnestion 
arises  whether  the  adof>tion  of  a  son  by  any  one  of  them,  without  consent  of 
her  CO- widow  would  divest  her  interest  in  the  husband's  estate.  It  should  be  n- 
membered  that  a  widow  is  not  legally  bound  to  adopt,  and  that  two  or  more  co- 
widows  are  entitled  to  their  husband's  property  in  equal  shares ;  henoe  it  is 
difficult  to  understand  how  an  adoption  by  one  widow  can  divest  the  other  of 
her  interest.  But  it  has  been  held  by  the  Bombay  High  Court  that  evea 
when  the  husband  had  not  directed  his  widows  to  adopt,  the  senior  widow  is 
competent  of  her  own  accord,  according  to  the  usage  obtaining  in  that  province, 
to  adopt  a  son  to  her  deceased  husband,  and  that  since  an  adoption  is  regarded 
as  the  performance  of  a  religious  duty  and  a  meritorious  act,  the  younger  widow 
is  bound  to  give  her  colfsent,  and  if  she  refuses,  the  elder  widow  may  adopt 
without  it,  and  thereupon  the  junior  widow  is  also  divested  of  her  interest  in 
the  husband's  estate  which  vests  in  the  adopted  son.^  The  principle  laid  down 
in  this  case  seems  to  be  somewhat  inconsistent  with  the  doctrine  that  a  widow 
cannot  be  compelled  to  act  upon  even  an  express  direction  of  the  husband  to 
adopt,  unless  she  likes.  Suppose  a  person  having  a  son  by  the  younger  of  two 
widows  dies,  giving  an  authority  to  each  of  them  to  adopt  a  son  in  the  event  of 
the  death  of  that  son.  Now  on  the  death  of  that  son,  the  estate  vests  in  the 
junior  widow  who  is  unwilling  to  adopt,  is  the  senior  widow  in  whom  no  part 
of  the  estate  is  vested,  competent  to  adopt  so  as  to  divest  the  younger  widow  P 
According  to  the  above  principle,  probably  she  would  be.  But  that  would  be 
anomalous ;  for,  a  widow  is  held  to  be  incompetent  to  adopt  when  the  estate  is 
vested  in  another  person.  This  rule  has  been  applied^by  the  Bombay  High 
Court  to  an  adoption  by  a  widow  without  authority,  which  may  take  place  in 
that  province;  and  accordingly  it  has  been  held  that  when  a  man  died 
leaving^a  son  and  a  widow,  and  subsequently  the  son  died  leaving  his  widow, 
the  mother-in-law  could  not  adopt,  as  the  estate  being  vested  in  the  80&*s 
widow*  was  not  liable  to  be  divested. 

^  Zakhmi  Chand  v.  Gatto  Bai^  I.  L.  B.,  8  All.,  319. 

*  Rakhmdbdi  v.  Rddhdbdi,  5  Bom.  H.  C.  B.,  A.  0.  J.,  181  (192)  i^Bdpchand  SM  r. 

Bakhmdbdi,  8  Bom.  H.  0.  B.,  A.  C.  J.,  114. 

'  Keshav  Bamkrishna  v.  Qovind  Ckmesh,  I.  L.  B.,  9  Bom.,  94. 
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In  Bombay  an  adoption  seems  to  be  regarded  to  be  an  act  of  very  great 
religions  merit,  as  widows  there  are  permitted  to  adopt  without  the  consent  of 
either  the  husband  or  his  kinsmen,  and  the  above  view  may  be  consistent  with 
the  religious  importance  of  the  act. 

But  in  Bengal  where  the  doctrines  are  different,  it  would  seem  that  the 
same  view  cannot  be  taken  consistently  with  them.  It  is  only  a  religious  duty 
on  the  part  of  the  widows  to  adopt  a  son  agreeably  to  their  husband's  desire ; 
and  if  one  of  them  chooses  to  adopt  a  son  without  the  consent  of  the  other,  the 
son  becomes  filially  related  to  the  adopting  widow  ocdy,  it  would  therefore  be 
inequitable  if  the  interest  of  the  other  widow  be  divested,  for  she  would  occupy 
the  position  of  a  stepmother  to  the  son  adopted  by  her  co- widow.  Such  devest- 
ing again  would  militate  with  the  Bengal  doctrine  that  a  vested  inheritance 
cannot  be  divested  by  even  the  subsequent  unchastity  of  the  widow.  Co- widows, 
according  to  the  Bengal  School,  take  their  husband's  estate  in  severalty  as 
tenants-in-common  and  not  as  joint-tenants,  in  which  character  they  take  under 
the  Mitakshari  law,  and  which  may  lend  some  support  to  the  view  taken  by 
the  Bombay  High  Court.  Besides,  there  is  no  injustice  done  to  the  adopted  son 
by  postponing  his  possession  of  the  share  of  the  other  widow  until  her  death, 
he  being  entitled  to  the  present  possession  of  the  shar^of  the  adopting  widow 
who  divests  herself  of  the  same  by  her  own  act.  But  following  the  decision  of 
the  Bombay  High  Court,  it  has  been  held  by  the  Bengal  High  Court  that 
by  an  adoption  made  by  one  of  two  co-widows,  both  are  divested  of  their 
husband's  estate.^ 

No  other  heir  is  divested. — Excepting  the  adopting  widow  or  her  00- 
widow  no  other  heir  can  be  divested  by  an  adoption  made  by  a  widow  in 
Bengal.  For,  in  this  school  the  widow  inherits  in  preference  to  the  collaterals, 
and  the  male  descendants  are  the  only  heirs  who  take  in  preference  to  the 
widow.  An  ^option  can  take  place  when  there  is  no  male  descendant,  but  if 
a  son  or  other  male  issue  die  leaving  heirs  other  than  the  widow  of  the  ancestor 
giving  authority,  in  that  case  it  has  been  held  that  the  power  is  incapable  of 
execution.^  It  appears  ^so  to  follow  that  if  the  estate  goes  in  the  ascending 
line  to  an  heir  other  than  the  widow  of  the  ancestor  gpiving  authority,  no  adop- 
tion can  take  place.  For  instance,  when  a  person  having  a  son  gave  authority 
to  his  widows  to  adopt  in  case  that  son  died,  and  on  the  death  of  that  Mon  the 
estate  vested  in  his  paternal  grandmother,  it  has  been  held  that  the  step-mother 
of  the  son  could  not  adopt.^ 

As  regards  collateral  succession  opening  before  adoption,  it  has  been  held 
that  an  adoption  cannot  relate  back  to  the  death  of  the  adoptive  father  so  as 

^  MondaTtini  Dasi  V.  Adinath  tey,  I.  L.  B.,  18  Oal.,  69. 

'  BJiochvn  Moyee  Thhi  v.  Ram  Kissore  Aeharjeet  10  Moore's  I.  A.,1 

*  I>r<tmOTMy€e  Chovfdhrain  t.  Shama  Chwm  Ohowdhry,  I.  L.  B.,  12  Oalo.,  246. 
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to  entitle  the  adopted  son  to  claim  the  estate  of  a  collateral  relation,  succes- 
sion to  which  opened  before  his  adoption.  Thus  in  a  case^  in  which  an  adopted 
son  claimed  the  estate  of  his  adoptive  father's  paternal  nncle,  snccefision  to 
which  had  on  the  death  of  his  widow  opened  long  before  his  adoption,  it  was 
held  that  he  was  not  entitled  to  the  property.  On  the  same  principle  it  his 
been  held  that  even  when  the  adoption  was  delayed  by  the  fraud  of  the  person 
in  whom  the  succession  vested,  the  adopted  son  was  not  entitled  to  take  by  in- 
heritance  any  part  of  the  estate  of  his  ancle  by  adoption,  succession  to  which 
had  opened  before  his  adoption  and  vested  in  a  nephew.^  On  appeal,  the  Judi- 
cial Committee  affirmed  the  decision  and  held^  that  an  adoption  effected  after 
the  death  of  a  collateral  relation  does  not  entitle  the  adopted  son  to  come  in 
among  the  heirs  of  such  collateral.  The  question  of  fraud  was  disposed  of 
on  the  ground  that  as  the  succession  had  opened  before  the  birth  of  the  adop- 
ted son,  it  was  impossible  for  him  under  any  circumstances  to  have  become  an 
heir  to  the  person  whose  estate  he  claimed. 

In  a  case^  in  which  a  man  died  leaving  a  widow  and  a  son  by  another  wife, 
in  whom  his  estate  vested  and  on  whose  death  it  passed  to  the  natural  father 
pf  the  boy  adopted  by  the  widow,  it  was  held  by  the  Madras  High  Court  follow- 
ing Bhoobunmoyi'a  case^hat  the  adoption  was  bad  in  law,  because  the  inheritanot 
being  vested  in  a  person  other  than  the  adopting  widow,  it  could  not  be  defea- 
ted and  divested  by  the  adoption. 

Similarly,  when  of  two  undivided  brothers  one  died  leaving  only  a  widow, 
and  subsequently  the  other  brother  in  whom  the  entire  estate  vested  by  survi- 
vorship died  leaving  only  a  widow  who  as  heiress  of  her  husband  inherited 
the  whole  estate,  and  afterwards  the  widow  of  the  first  deceased  brother  adop- 
ted a  son  with  the  consent  of  the  other  widow,  thb  Bombay  High  Court  express- 
ed^ an  opinion,  that  the  adoption  would  have  been  invalid,  but  for  the  consent 
of  the  widow  of  the  other  brother,  because  an  adoption  cannot  have  the  effeet 
of  divesting  an  interest  already  vested  in  ao other  person  without  his  consent  to 
such  adoption.  It  has  similarly  been  held  that  in  the  absence  of  expreoi 
authority  from  her  husband,  the  widow  of  a  deceased  igember  of  a  joint  family 
cannot  adopt  without  the  consent  of  the  surviving  members  of  the  family  wboee 
interest  would  be  affected  by  the  adoption. 

Except  when  widow  of  a  member  of  a  Mit^ttuthari  joint  faasdij 

adopts  under  his  express   authority— The  rule  that  an  estate  once  vested 
by  inheritance  cannot  be  divested,  is  disturbed  by  the  anomaly  of  an  ado^  '  9b 

*  Kally  Prosonno  Ohoae  v.  Qoeool  Chunder  Mitter,  I.  L.  B.,  2  Calc,  295. 
'  NUkomvil  Lahuri  v.  Jotendro  Mohv/n  Lahwri^  I.  L.  B.,  7  Calc,  178. 

*  BhtihariesMoari  Dehi  v.  NUmcomul  Lahiri,  I.  L.  B.,  12  Calo.,  18. 
4  Annawmah  ▼.  Ifab/iu  Bali  Beddy,  8  Mad.  H.  0.  B,  108. 

»  B/wpchaund  EinAwmal  v.  Rakhmdhdi^  8  Bom.  H.  G.  B.,  A.  0.  J.,  114. 
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by  the  widow  of  a  member  of  s  Mit^ksbara  joint  family  under  an  express 
permission  of  ber  bnsband.  I  bave  already  told  yon  tbat  such  adoption  is 
not  recogniEed  by  the  Mit4kshar4  law  according  to  which  snch  a  widow  is 
dependent  on  the  surviving  members  of  the  family,  and  is  permitted  to  adopt 
only  with  their  consent,  the  theory  of  an  adoption  by  a  Hindu  female  being 
that  she  adopts  in  her  own  right  but  requires  the  consent  of  her  guardian  for 
the  time  being.  An  adoption  under  a  deceased  husband's  permission,  again  is 
opposed  to  the  settled  principle  of  the  Mitiikshard  law  that  a  member  of  a  joint 
family  cannot  make  a  testamentary  disposition  of  und^ded  co-parcenary  inter- 
est which,  on  the  very  moment  of  his  death  p^ses  by  survivorship,  so  that 
there  is  nothing  left  upon  which  his  will  can  operate ;  for,  a  power  of  adoption 
is,  so  far  as  the  donor's  estate  is  concerned,  a  power  of  appointing  an  heir  after 
his  death,  and  it  is  difficult  to  understand  as  to  how  it  can  operate  upon  his 
undivided  co-parcenary  interest  when  a  will  cannot. 

The  validity  of  such  power  of  adoption  has  all  along  been  recognised,  and 
consequently  an  adoption  by  a  widow  must  necessarily  divest  the  undivided 
co-parcenary  interest  of  the  husband,  from  the  collateral  relations  taking  it  by 
survivorship.  Accordingly  in  a  case^  in  which  an  impartible  zemindari  passed, 
on  the  death  of  the  holder  of  it  who  left  only  a  widSw  authorized  by  him  to 
adopt,  to  his  undivided  brother  by  survivorship  to  the  exclusion  of  the  widow 
who  subsequently  adopted  a  son,  it  was  held  by  the  Privy  Council  that  the 
adopted  son  was  entitled  to  the  zemindari  by  divesting  the  brother  of  his  adop- 
tive father.  This  decision  is  to  some  extent  inconsistent  with  the  principle  laid 
down  by  the  Judicial  Committee  in  the  Unchastity  case  and  in  Bhoohun  Moyee^s 
case,  and  it  would  have  been  better  had  it  been  ruled  that  such  power  would  be 
good  onlj  when  the  husband  Was  separate.  But  it  may  be  distinguished  from 
those  cases  upon  the  ground  that  vesting  and  divesting  in  joint  families  governed 
by  the  Mitakshara  are  not  of  the  same  character  as  they  are  under  the  Bengal 
School,  or  even  under  the  Mitikshara  School  with  respect  to  the  inheritance  of 
separate  property. 

ConduBion  with  jrespect  to  divestins^  by  adoption.— The  conclusion,  to 

which  we  come  upon  an  examination  of  the  above  cases,  is,  that  an  estate  ves- 
ted by  inheritance  in  other  persons  cannot  be  divested  in  favor  of  a  son  adopted 
by  a  widow  except  when  it  is  vested  in  the  adopting  widow,  or  by  survivorship 
in  the  members  of  the  joint  family  to  which  the  adoptive  father  belonged.  A 
widow,  however,  is  entitled  to  a  provision  of  suitable  maintenance  out  of  the 
estate  of  which  she  is  divested.*  When  an  adopted  son  brings  a  suit  for  posses- 
sion of   such  property  against  the  adopting  widow,  he  is  to  get  a  decree 

'  Bri  Vwada  Fratdpa  Bagunada  Deo  ▼.  Sri  Brojo  Kishore  Patta  Deo,  I  L.  K.,  1.  Mad.,  69 ; 
L.  B.,  8  I.  A.,  164. 

*  Mwiaamut  Bwtna  iMftM  v.  Tarladh  Dohey,  7  W.  R.,  450. 
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to  entitle  the  adopted  son  to  claim  the  estate  of  a  collateral  relation,  sooces- 
aion  to  which  opened  before  his  adoption.  Thns  in  a  case^  in  which  an  adopted 
son  claimed  the  estate  of  his  adoptive  father's  paternal  nncle,  succession  io 
which  had  on  the  death  of  his  widow  opened  long  before  his  adoption,  it  wag 
held  that  he  was  not  entitled  to  the  property.  On  the  same  principle  it  has 
been  held  that  even  when  the  adoption  was  delayed  by  the  fraud  of  the  person 
in  whom  the  succession  vested,  the  adopted  son  was  not  entitled  to  take  by  in- 
heritance  any  part  of  the  estate  of  his  uncle  by  adoption,  succession  to  which 
had  opened  before  his  adoption  and  vested  in  a  nephew.'  On  appeal,  the  Judi- 
cial Committee  affirmed  the  decision  and  held^  that  an  adoption  effected  after 
the  death  of  a  collateral  relation  does  not  entitle  the  adopted  son  to  oome  in 
among  the  heirs  of  such  collateral.  The  question  of  fraud  was  disposed  of 
on  the  ground  that  as  the  succession  had  opened  before  the  birth  of  the  adop- 
ted son,  it  was  impossible  for  him  under  any  circumstances  to  have  become  an 
heir  to  the  person  whose  estate  he  claimed. 

In  a  case^  in  which  a  man  died  leaving  a  widow  and  a  son  by  another  wife, 
in  whom  his  estate  vested  and  on  whose  death  it  passed  to  the  natural  father 
of  the  boy  adopted  by  the  widow,  it  was  held  by  the  Madras  High  Court  follow- 
ing Bhoobunmoyi^s  casetihat  the  adoption  was  bad  in  law,  because  the  inheritance 
being  vested  in  a  person  other  than  the  adopting  widow,  it  coold  not  be  defea- 
ted and  divested  by  the  adoption. 

Similarly,  when  of  two  undivided  brothers  one  died  leaving  only  a  widow, 
and  subsequently  the  other  brother  in  whom  the  entire  estate  vested  by  sunri- 
vorship  died  leaving  only  a  widow  who  as  heiress  of  her  husband  inherited 
the  whole  estate,  and  afterwards  the  widow  of  the  first  deceased  brother  adop- 
ted a  son  with  the  consent  of  the  other  widow,  thb  Bombay  High  Court  express- 
ed^ an  opinion,  that  the  adoption  would  have  been  invalid,  but  for  the  consent 
of  the  widow  of  the  other  brother,  because  an  adoption  cannot  have  the  effect 
of  divesting  an  interest  already  vested  in  another  person  withont  his  consent  to 
such  adoption.  It  has  similarly  been  held  that  in  the  absenoe  of  express 
authority  from  her  husband,  the  widow  of  a  deceased  igember  of  a  joint  family 
cannot  adopt  without  the  consent  of  the  surviving  members  of  the  family  whose 
interest  would  be  affected  by  the  adoption. 

Except  when  widow  of  a  member  of  a  MiUkshari  joint  fionily 

adopts  under  his  express   authority — The  rule  that  an  estate  once  vested 
by  inheritance  cannot  be  divested,  is  disturbed  by  the  anomaly  of  an  adr~    ob 

'  KaUy  Tros&wM  Qhose  v.  Qoeool  Chunder  Mittsr,  I.  L.  E.,  2  Calo.,  296. 
'  Nilkomul  Lahuri  v.  Jotendro  Mohtm  Lahuri,  I.  L.  B.,  7  Galo.,  178. 

*  BhvJbaneswari  Dehi  v.  Nilmcomul  Lahirif  I.  L.  B.,  12  Calo.,  18. 
4  Annammah  ▼.  Mahhu  Bali  Reddy,  8  Mad.  H.  0.  B.,  108. 

*  Bupchand  Eindumal  ▼.  Rakhmdbdi,  8  Bom.  H.  C.  B.,  A.  C.  J.,  114. 
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bj  the  widow  of  a  member  of  a  Mit^kshara  joint  family  under  an  express 
permission  of  her  husband.  I  have  ab*eady  told  yon  that  such  adoption  is 
not  recognized  by  the  Mitdkshard  law  according  to  which  such  a  widow  is 
dependent  on  the  surviving  members  of  the  family,  and  is  permitted  to  adopt 
only  with  their  consent,  the  theory  of  an  adoption  by  a  Hindu  female  being 
that  she  adopts  in  her  own  right  but  requires  the  consent  of  her  guardian  for 
the  time  being.  An  adoption  under  a  deceased  husband's  permission,  again  is 
opposed  to  the  settled  principle  of  the  Mit&kshara  law  that  a  member  of  a  joint 
family  cannot  make  a  testamentary  disposition  of  undfVided  co-parcenary  inter- 
est which,  on  the  very  moment  of  his  death  pyses  by  survivorship,  so  that 
there  is  nothing  left  upon  which  his  will  can  operate ;  for,  a  power  of  adoption 
is,  so  far  as  the  donor's  estate  is  concerned,  a  power  of  appointing  an  heir  after 
his  death,  and  it  is  difficult  to  understand  as  to  how  it  can  operate  upon  his 
imdivided  co-parcenary  interest  when  a  will  cannot. 

The  validity  of  such  power  of  adoption  has  all  along  been  recognised,  and 
consequently  an  adoption  by  a  widow  must  necessarily  divest  the  undivided 
co-parcenary  interest  of  the  husband,  from  the  collateral  relations  taking  it  by 
survivorship.  Accordingly  in  a  case^  in  which  an  impartible  zemindari  passed, 
on  the  death  of  the  holder  of  it  who  left  only  a  widBw  authorized  by  him  to 
adopt,  to  his  undivided  brother  by  survivorship  to  the  exclusion  of  the  vddow 
who  subsequently  adopted  a  son,  it  was  held  by  the  Privy  Council  that  the 
adopted  son  was  entitled  to  the  zemindari  by  divesting  the  brother  of  his  adop- 
tive father.  This  decision  is  to  some  extent  inconsistent  with  the  principle  laid 
down  by  the  Judicial  Committee  in  the  Unchastity  case  and  in  Bhoohun  Moyee's 
case,  and  it  would  have  been  better  had  it  been  ruled  that  such  power  would  be 
good  oidy  when  the  husband  Was  separate.  But  it  may  be  distinguished  from 
those  cases  upon  the  ground  that  vesting  and  divesting  in  joint  families  governed 
by  the  Mitakshara  are  not  of  the  same  character  as  they  are  under  the  Bengal 
School,  or  even  under  the  Mitakshara  School  with  respect  to  the  inheritance  of 
separate  property. 

Condnsioii  with  respect  to  divesting  by  adoption.— The  conclusion,  to 

which  we  come  upon  an  examination  of  the  above  cases,  is,  that  an  estate  ves- 
ted by  inheritance  in  other  persons  cannot  be  divested  in  favor  of  a  son  adopted 
by  a  widow  except  when  it  is  vested  in  the  adopting  widow,  or  by  survivorship 
in  the  members  of  the  joint  family  to  which  the  adoptive  father  belonged.  A 
widow,  however,  is  entitled  to  a  provision  of  suitable  maintenance  out  of  the 
estate  of  which  she  is  divested.*  When  an  adopted  son  brings  a  suit  for  posses- 
sion of   such  property  against  the   adopting  widow,  he  is  to  get  a  decree 

>  Bri  Titrada  Pratdpa  Bagwnada  Deo  v,  8iri  Brojo  Kiahore  PaUa  Deo,  I  L.  S.,  1.  Mad.,  69 ; 
L.  S.,  8  I.  A.,  154. 

'  Musaamut.Rutna  XMomi  v.  Tarladh  Dobgy,  7  W.  B.,  450. 
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subject  to  the  obligation  to  ptx>vide  a  sufficient  maintenance  to  the  adoptive 
mother.^ 

Relation  back  of  adoption,  and  alienations  by  widow  before  adi^- 

tion. — The  divesting  of  the  estate  of  the  adopting  widow  and  others,  is  ex- 
plained by  saying  that  an  adopted  son  is  in  the  same  position  as  a  posthaxnooi 
son,  and  his  inheritance  dates  from  the  death  of  the  adoptive  father ;  that  an 
adoption  by  a  widow  has  a  retrospective  effect,  and  relating  back  to  the  deaft 
of  the  deceased  husband,  entitles  the  adopted  son  to  succeed  to  his  estate.' 
But  we  have  already  see&  that  this  doctrine  of  relation  back  of  the  title  hj 
adoption  is  not  admitted  ip  be  effectual  for  all  purposes,  for  an  adopted  son  ii 
not  entitled  to  the  estate  of  a  collateral  relation  bj  adoption,  succession  to  which 
had  opened  before  adoption.  Nor  is  its  application  unrestricted  even  with  resped 
to  the  estate  inherited  by  the  adopting  widow  from  her  husband  or  male  issue, 
which  on  adoption  becomes  vested  in  the  adopted  son,  but  alienations  of  which, 
made  under  certain  circumstances  by  the  widow  before  adoption  are  not  affected 
by  it. 

We  have  already  seen  that  the  widow's  rights  in  the  entate  inherited  bj 
her  from  her  husband  are  not  in  any  way  affected  by  the  fact  of  her  having  an 
authority  from  her  hfisband  to  adopt  a  son,  such  authority  being  absolutely 
non-existent  until  it  is  acted  upon.^  It  follows  therefore  that  such  acts  of  hen 
as  are  authorized  and  would  be  binding  on  the  reversioners  will  also  bind  tiie 
son  subsequently  adopted  by  her.  It  should' be  observed  that  (I)  a  Hinda 
widow  in  possession  of  the  estate  of  her  husband  or  other  male  relation  hj 
inheritance,  is  competent  to  surrender  such  estate,  or  rather  relinquish  faer 
rights  therein^  to  the  next  heir  or  the  presumptive  reversioner,  so  as  to  divest 
the  estate  from  herself  and  vest  the  same  absolutely  in  the  next  heir ;  (2)  she 
is  also  authorized  to  alienate  the  estate  or  any  part  of  it  for  legal  necessity :  and 
even  without  legal  necessity  a  widow  may,  with  the  consent  of  her  husband*! 
kindred^  or  of  the  next  male  heir,^  make  an  alienation  so  as  to  pass  an  abso- 
lute title  to  the  transferee ;  she  is  likewise  competent  to  make  alienations  thai 
would  be  valid  for  her  life.  • 

If  the  widow  absolutely  divests  the  estate  from  herself  by  surrender  or 
authorized  alienation,  then  it  would  seem  that  the  power  of  adoption  becomes 
incapable  of  execution.    As  regards   hond  fide  alienations  made  under  circom- 

^  Rakhmdhdi  v.  Bddhdbdi,  6  Bom.   H.  G.  R.,  A.  0.  J.,  181  (193)  ;  JamtuAai  y.  ^  U 

NahdUhand,  I.  L.  B.,  7  Bom.,  225. 

'  1  Strange'B  H.  L.  101 ;  2  Strange,  127 ;  Baje  Vyankatrav  ▼.  Jayavan^rav^  4,  he  D. 

B.,  A.  0.  J.,  191 ;  Lakhmi  Chand  v.  Gatto  Bai,  I.  L.  B.,  8  All.,  819. 

•  Leotnre  VI,  supra,  p.  247. 

*  CoUeeto^  of  MaguUpdam  v.  Oavaly  Veneata  Narrainapahf  8  Moore's  I.  A.,  529  (o 
'  *  Kobohi$hor9  Sarma  Roy  t.  Earinath  8arma  Boy,  I.  L.  B.,  10  Gale,  1108. 


KEEATION   BACK   OF,  AND   WIDOW'S  ALIENATIONS   BEFORE,   ADOPTION.  417 

stances  of  necessity,  or  with  the  assent  of  the  husband's  kindred,  they  will  be 
binding  on  the  adopted  son  even  when  made  in  contemplation  of  his  adoption 
a^d  in  defeasance  of  his  rights.  But  as  regards  nnauthorized  alienations,  an 
adopted  son  like  the  reversionary  heir  is  not  bonnd  by  the  widow's  acts,  and  his 
rights  caonot  be  prejudiced  by  them.^ 

But  there  is  this  distinction  between  an  adopted  son  and  a  reversionary 
heir,  namely,  that  the  latter  becomes  entitled  to  the  estate  on  the  death  of  the 
widow,  whilst  an  adopted  son  does  immediately  on  his  adoption,  take  the  estate 
by  divesting  the  widow.  Hence  although  an  unauthorized  alienation  by  the 
widow  is  perfectly  valid  for  her  life  in  ordinary  cases,  it  stands  on  a  different 
footing  as  against  an  adopted  son.  At  the  same  time,  it  would  be  inequitable 
and  very  hard  upon  a  bond  fide  purchaser  for  value,  of  the  life-interest  of  the 
widow,  to  hold  that  an  interest  created  by  her  in  the  exercise  of  her  ordinary 
powers  of  dealing  with  the  estate  as  a  Hindu  widow,  is  defeated  by  an  adoption 
subsequently  made ;  and  it  may  be  that  the  purchaser  had  no  notice  of  the  exis- 
tence of  the  power  of  adoption. 

In  one  case'  the  Calcutta  High  Court  held  that  where  a  Hindu  widow 
succeeds  to  the  estate  of  her  adopted  son  on  his  death,  and  then  alienates  the 
property,  the  subsequent  adoption  by  her  of  another  son  cannot  divest  the  ali- 
enee of  his  rights  under  the  alienation  previously  effected.  The  facts  are  not 
however^  very  clearly  stated,  and  it  is  doubtful  whether  the  alienation  was 
declared  good  for  the  life  of  the  widow  or  absolutely  valid  ux>on  the  ground  of 
alleged  necessity. 

The  Bombay  High  Court,  however,  have  held  that  an  adopted  son  is  en- 
titled to  set  a&dde  a  gift  of  ancestral  immoveable  property  made  by  his  adoptive 
mother  previous  to  his  adoption,  upon  the  ground  that  an  adoption  by  a  widow 
has  retrospective  effect.*  So,  where  a  widow  in  order  to  redeem  a  mortgage 
effected  by  her  husband,  had  mortgaged  the  property  again  for  a  larger  amount 
than  was  necessary,  and  subsequently  adopted  a  son,  it  was  held  that  the  adop^ 
ted  son  was  entitled  to  redeem  the  last  mortgage,  by  paying  the  amount  really 
req[uired  for  liquidating^the  ancestral  debt.^  The  principle  upon  which  these 
decisions  are  based  is,  that  an  adoption  by  the  wife  is  an  adoption  to  the  hus- 
band's estate.^    But  it  seems  to  be  anomalous  that  a  Hindu  widow  who  may 

*  Ranee  Kishenmwiee  ▼.  Bqjah  Ood/ivant  Sing,  3  Beng.  Sel.  Beps.,  304  (228) ;  Bamimdas 
Xookerjee  v.  Musgawul  Tarinee,  7  Moore'a  I.  A.,  169  (179);  Zakshmana  Bau  y,  Lahshmi  Ammal, 
I.  L.  B.  4  Mad.,  160 ;  lUtjhristo  Roy  t.  Kishore  Mohv/n  Mozoomdar,  3  W.  B.,  14 ;  Collector  of 
Madwra  y.  Mootoo  Ramalingif,  8  Moore's  I.  A.,  397. 

'  Ochindonath  Roy  y.  Ram  Kanay  Ghowdhfy,  24  W.  B.,  188 ;  approyed  in  Kally  Trossowno 
Ohesh  y.  Qocool  Chunder  Mitter,  I.  L.  B*  2  Oalc,  295  (807). 

■  Ndthdji  Krishndfi  v.  Haft  Jdgoji,  8  Bom.  H.  C.  B.,  A.  0.  J.,  67. 

*  Lahshman  Bhdu  Khohar  y.  Rddhdhdi,  I.  L.  B.,  11  Bom.,  609. 

*  Rdje  Vyankaturav  y.  Jyavantrav,  4  Bom.  H,  0.  B.,  A.  C.  J.,  196. 
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clioose  to  enjoy  a  life-interest  in  her  husband's  estate  or  divest  it  from  herself 
by  an  adoption,  should  be  permitted  to  defeat  an  interest  created  by  her  in  the 
exercise  of  her  powers  as  a  Hindu  widow,  by  her  own  subsequent  act  of  adop- 
tion, when  by  an  antecedent  arrangement  made  with  the  consent  of  the  *  natural 
father  of  the  adopted  son  she  may  reserve  to  herself  substantially  her  interest 
as  a  Hindu  widow  in  the  husband's  estate. 

Adoption  pendente  lite. — ^An  adopted  son  as  such  is  like  a  begotten  son 
entitled  to  the  property  of  the  adoptive  father,  by  right  of  inheritance ;  accord- 
ingly when  a  child  is  adapted  by  a  man  governed  by  the  Mitakshara  law,  or  by 
a  widow,  he  becomes  in  the  former  case  a  co-parcener  of  the  adoptive  father  as 
regards  the  ancestral  property,  and  in  the  latter,  entitled  to  the  adoptive 
father's  estate  by  divesting  the  widow.    An  adoption  in  such  caseS}  though 
attended  with  the  effect  of  transferring  property  to  the  adopted  son,  cannot,  on 
that  account,  be  looked  upon  in  the  light  of  an  alienation,  if  it  takes  place  dunng 
the  pendency  of  a  litigation,   so  as  to  make  the   decree  binding  on  the  diild 
adopted  by  the  application  of  the  doctrine  of  Us  pendens.    This  point  arose  in 
a  easel  before  the  Bombay  High  Court,  the  facts  in  which  were  as  follows : — 
One  Chintaman  had  executed  an  instrument  called  hahihish^tra  whereby  he 
made  a  gift  of  the  whole  of  his  property  to  one  Morbhat,  and  adopted  a  son 
during  the  pendency  of  a  suit  between  him  and  the  donee,  in  which  the  ques- 
tion in  dispute  was,  whether  the  instrument  was  a  deed  or  will,  and  which  was 
decreed  in  favour  of  the  donee ;  subsequently  the  adopted  son  brought  a  suit  fCHr 
recovering  half  of  the  property,  and  the  question  was,  whether  he  was  bound 
by  the  previous  decree.     Whereupon  the  Court  made  the  following  observa- 
tions : — "  We  are  of  opinion  that,  inasmuch  as  Lakshman  was  certainly  adopted 
before  the  hearing  and  decree  in  that  suit,  and  might  have  been  made  a  party 
to  it,  but  was  not,  the  proceedings  therein  do  not  bind  him,  and  that,  accord- 
ingly,  he  is  at  liberty  to  re-open  the  question  whether  the  h(Lksltishpaira  was 
intended  by  Chintaman,  when  executing  it,  to  operate  as  a  deed  or  as  a  wiH. 
We  cannot  regard  the  adoption  pendente  lite  as  in  the  same  predicament  as  an 
alienation  pendente  lite.    If  a  legitimate  son  had  been  bq|;n  to  Chintaman  daring 
the  suit,  such  son,  to  be  bound  by  a  pending  suit  affecting  his  father's  ancestral 
property,  must  be  made  a  party,   and  we  think  that  a  son  adopted  during  the 
suit  would  have  been  in  the  same  position.     The  one  at  his  birth  and  the  other 
at  his  adoption  would  take  a  vested  interest  in  his  father's  ancestral  property 
according  to  the  Hindu  law  in  this  Presidency.    We  do   not  think  that  the 
circumstance,  that  Chintaman  may  have  adopted  Lakshman  for  the  purpoc    of 
endeavouring  to  defeat  the  hakshishpatra,  alters  the   case.      Whatever     nl 
motive  may  have  influenced  Chintaman,  he  was  doing  that  which,  as  a  ac     »8S 

>  Bambhat  r.  Zakshman  Chintdman  MaydLay^  I.  L.  B.,  6  Bom.  630. 
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Hindu,  lie  had  a  right  to  do,  and  he  was  not  nnder  any  obligation  to  Morbhat 
not  to  adopt ;  and  even  if  he  had  so  contraeted  with  Morbhat,  we  doubt  that 
such  a  contract  conld  affect  the  yaliditj  of  the  adoption,  altbongh  the  right  of 
Morbhat  to  retain  the  propertj,  under  the  hahshishpatra,  if  it  be  a  deed  and  not 
a  will,  may  not  be  disturbed.  Lakshman,  an  infant  in  his  eighth  year,  was  an 
innocent  party,  and  the  ceremony  of  giving  and  taking  being  duly  performed 
by  persons  with  full  authority,  he  cannot  be  relegated  to  the  family  of  his  natural 
father.  Taking  this  view  of  the  adoption,  we  permitted  Lakshman's  pleader 
to  argue  that  the  hahshishpatra  must  be  regarded  as  a  ^will,  and  not  as  a  deed.*' 

Bights  of  the  adopted  son  of  a  disqualified  person.— We  have  already 

seen  that  a  person  who  is  excluded  from  inheritance  may  adopt  a  son ;  but  a 
son  adopted  by  him  is  not  entitled  to  the  same  position  as  a  real  legitimate  son 
of  his  occupies.  Although  in  ordinary  cases  an  adopted  son  is  held  to  be  en- 
titled to  all  the  rights  and  privileges  of  a  natural  bom  son,  yet  the  same  rule 
does  not  hold  good  in  the  present  instance  for  the  following  reason :  the  adop- 
tive father  being  excluded  from  inheritance,  the  adopted  son  must  necessarily 
be  precluded  from  claiming  any  rights  through  the  father,  to  which  the  latter 
is  not  entitled.  There  is,  no  doubt,  an  exceptional  rule  which  provides  that  the 
aurasa  or  begotten  son  and  the  Jeshetraja  or  wife's  «son  of  the  disqualified 
persons  are  entitled  to  the  share  to  which  their  father,  if  free  from  defect,  would 
have  been  entitled.  But  as  exceptional  rules  are  strictly  construed,  the  above 
rule  has  been  construed  in  the  Mitakshara^  to  exclude  other  descriptions  of  sons 
such  as  the  adopted  son  from  the  right  of  inheriting  through  the  father. 

The  author  of  the  Dattaka-Ghandrikd,  however,  is  of  opinion^  that 
although  the  adopted  son  of  a  disqualified  person  is  not  entitled  to  the  share 
to  which  a  begotten  son  is  entitled,  yet  he  is  entitled  to  maintenance.  He 
arigues  that  when  the  wives  of  the  disqualified  persons,  have  been  declared  to 
be  entitled  to  maintenance,  it  follows  a  fortiori  that  their  adopted  sons  also  must 
be  entitled  to  the  same  right.  It  is  difficult  to  see  the  cogency  of  this  argu- 
ment :  a  disqualified  person  who  is  excluded  from  inheritance  has  no  right  to 
the  property,  but  he  a^d  his  wife  are  expressly  declared  to  be  entitled  to  main- 
tenance, and  if  he  has  •  an  cmrasa  or  begotten  son,  or  a  Jeshetraja  or  wife's  son, 
such  son  is  entitled,  provided  he  is  free  from  defects  causing  exclusion,  to  take 
the  share  which  his  father  would  have  taken  had  he  not  been  disqualified. 
These  exceptional  rules  must  be  strictly  construed;  the  disqualified  person, 
therefore,  who  has  no  proprietory  interest  in  the  family  property  can  by  no 
means  be  supposed  to  possess  the  power  of  imposing  a  liability  on  the  property 
by  adopting  a  son.  He  is  at  liberty  to  adopt  a  son,  but  there  is  no  reason  why 
the  maintenance  of  such  son  be  a  charge  on  the  family  property. 

*  Ch.  II,  S«ot.  X,  paraa.  9-11 ;  see  supra,  p.  202.  »  Dat.  Chand.  VI,  1. 


LECTURE  XL 

EFFECTS  OF  INVALID  ADOPTION  AND   LITIGATION  RELATING 

TO  ADOPTION. 

Invalid  or  imperfect  adoption  and  its  effects^"  Adopted  eon"  in  deeds  and  waia—IaT«Kd 
adoption  and  per8ona  desigt^aUi — Sait  for  setting  aside  adoption. — Snit  for  deolaring  faHaHy 
of  permission,  and  for  an  injunction  restraining  adoption — Interim  injnnotion — Limitataon 
for  snits  relating  to  invalid  adaptions,  when  adoption  made  by  widow,  when  adoption 
by  the  father,  starting  point— Estoppel — Presumption  of  probability  of  adoption  by- 
less  person — OnuSf  evidence,  lapse  of  time,  recognition  and  presumptions — Res  Judicata. 

Invalid  or  imperfect  adoption  and  its  eflfects.— We  have  already  dk- 

oussed  the  various  grounds  upon  which  an  adoption  is  disapproved  in  the 
commentaries  especially  in  the  two  leading  treatises,  and  is  prononnced  invalid 
or  void  by  our  Courts  of  justice.     They  arer- 

1.  The  existence  of  a  son  begotten  or  adopted,  and  possessing  the  charac- 
ter of  a  son  at  the  time  tff  the  adoption. 

2.  The  simultaneous  adoption  of  two  sons. 
3*    The  adoption  by  an  unauthorized  woman. 

4.     The  adoption  of  an  only  son  or  the  first-bom  son,  or  one  of  two  sons. 

4.  The  adoption  of  a  boy  without  observing  the  rules  of  preference  in 
selection,  based  upon  proximity  of  relationship. 

6.  The  adoption  of  a  boy,  involving  incongruity  of  relationship,  in  other 
words,  in  violation  of  the  rule  of  prohibited  degrees  for  adoption. 

6.  The  adoption  of  one  belonging  to  a  different  caste,  and, 

7.  The  adoption  of  a  boy  whose  age  exceeds  a  certain  limit,  or  upon 
whom  certain  initiatory  ceremonies  have  been  performed  in  his  natural  family. 

It  should  be  borne  in  mind  that  according  to  Hindu  law  an  adoption  con- 
sists of  two  elements,  namely,  first,  the  transfer  to  the  ^adopter  of  the  pcMa 
potestas  or  parental  property  by  the  gift  and  acceptance  of  the  child,  and  KCfmd^ 
the  investment  of  the  child  with  the  rights  of  a  son  to  the  adopter ,-  and  it 
should  fT}rther  be  remembered  that  the  first  element  is  present  in  every  defado 
adoption  which  must  cause  a  change  of  paternity  by  severing  the  child's  connec- 
tion with  the  family  of  his  birth,  although  the  adoption  may  be  liable  to  exc«T»- 
tion  upon  any  of  the  above  grounds,  and  in  consequence  the  child  adopted  n 
not  be  clothed  with  all  the  rights  of  a  son.  For  instance,  a  child  adopted  I 
person  having  a  real  legitimate  son  in  existence,^  or  one  adopted  without 

'  Dat.  Mim.  6, 1-2;  Dat.  Ghand.  6,  3. 
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obseryanee  of  the  prsscribed  form,^  or  adopted  frdm  a  different  caste,'  is  not 
entitled  to  a  sLare  of  the  adopter's  property  bnt  only  to  maintenance  and  mar- 
riage expense.^  A  child  agam  who  is  adopted  after  the  completion  of  his  fifth 
year  or  after  the  ceremony  of  tonsure  has  been  performed  npon  him  in  the 
family  of  his  birth  is  said  to  become  a  slave  of  the  adopter.*  So  also  a  sob 
begotten  by  a  man  on  a  woman  who  has  been  purchased  is  called  a  slave-son  or 
a  son  of  a  very  inferior  status.^  Jagann4tha  is  of  opinion  that  if  a  son  is  given 
by  the  father  alone  without  the  assent  of  the  mother,  he  does,  not  become  the 
adopter's  son,  though  the  adopter  acquires  parental  d(Xninion  over  him  by  the 
father's  gift.  From  these  instances,  it  appears  to  follow  that  in  all  cases  where  the 
adopter  and  the  giver  are  respectively  competent  to  accept  and  give,  the  transfer 
of  the  paternal  dominion  is  complete,  and  the  child  is  severed  from  his  natural 
family  and  becomes  filially  related  to  the  adopter,  though  he  may  not  acquire  the 
perfect  status  of  a  son  of  his  adoptive  father.  The  Pandits  consulted  in  several 
early  cases  gave  it  their  opinion  that  when  an  adoption  had  been  made  with  the: 
Yedik  rites,  it  could  not  be  annulled.^  You  should  also  bear  in  mind  what  I 
have  already  told  you,  that  the  Hindu,  law  does  not  contemplate  an  Action  for 
rescinding  an  adoption  or  declaring  it  invalid,  except  by  including  it  under  that  ^ 
for  Hevocation  of  Qi^,  which  might  be  brought  by  the  g^er  alone  for  resuming 
an  invalid  gift  ;7  but  the  gift  of  a  son  may  be  improper  but  not  invalid,  andi 
thez^fore  not  resumable  according  to  Hindu  law.^ 

It  would  seem  therefore  that  a  de  facto  adoption  may  be  imperfect  or  defec- 
tive in  so  far  as  regards  the  adoptee's  right  to  the  property  of  the  adopter,  on 
account  of  the  existence  of  some  vitiating  circumstance  set  forth  above,  but  it 
cannot  be  pronounced  invalid  or  void  so  as  to  lead  to  the  conclusion  that  the 
original  statzts  of  the  adopted  son  in  his  natural  family  remains  unchanged  or 
unafFected  by  the  adoption. 

But  we  have  already  seen  that  according  to  the  modern  development  of  law, 
adoptions  are  declared  by  our  Courts  to  be  invalid  or  void  upon  some  of  the 
grounds  enumerated  above.  An  important  question  therefore  arises  as  to  the*, 
effect  of  such  declarati(m  upon  the  status  of  the  adopted  son.  The  question 
resolves  itself  into  two  branches  :  (1)  What,  if  any,  are  the  rights  conferred 
upon  the  adoptee  by  an  invalid  adoption  in  the  adoptive  family  ?  (2)  Whether 
the  adoptee's  connection  with  the  adoptive  family  is  severed  and  his  original' 

• 

*  Dat.  Mim.  5,  45;  6,  8 :  Dat.  Chand.  6,  8.  *  Dat.  Mim.  8,  8. 
S  Bat.  Mim.  8, 1 ;  Dat.  Chand.  6,  4.                                   «  Dat.  Mim.  4,  22. 

*  Dat.  Mim.  4,  76-79. 

*  Euehut  Rao  Mankv/r  t.  Qovind  Rao,  2  Borrodaile's  Rep.  75  (89) ;  Ruvee  Bhudr  Sheo  Bhtidr 
r,  Roopshwhker  ShankerjeB,  Idem,  666  (662.) 

»  Dr.  Wilson's  Works  Vol.  V,  78. 

*  Supra  pp.  151  &  837. 
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status  in  the  familj  of  his  birth  restored  by  the  declaration  of  the  inTalidiiy 
of  his  adoption  P 

The  solution  of  these  questions,  is  beset  with  considerable  difficolty.  Tke 
principles  of  equity  and  justice  require  that  these  questions  should  not  be  ooosi- 
dered  in  a  merely  theoretical  point  of  view,  but  should  be  dealt  with  in.  audi 
a  manner  as  is  beneficial  to  the  adopted  son  who  is  an  innocent  party  to  a  trans- 
action that  affects  him  more  than  any  other  person. 

On  the  one  hand  you  may  take  the  decisions  of  our  Courts  holding  an.  adop- 
tion to  be  invalid  or  void*  to  mean  consistently  with  the  rules  of  Hindu  law 
enunciated  in  the  Sanskrit  commentaries,  that  the  adoption  is  imperfect  or 
defective  so  that  the  adopted  son  is  not,  owing  to  some  circumstances,  entitled  to 
the  same  position  as  a  regularly  adopted  son,  still  he  is  filially  related  to  the 
adopter  though  holding  an  inferior  status,  and  as  such,  entitled  to  maintenance 
and  expenses  of  his  marriage,  and  not  to  a  share  of  the  adopter's  property.  It 
should  be  remembered  that  the  validity  of  an  adoption  may  be  impeached  a 
long  time  after  it  has  taken  place,  and  after  all  the  initiatory  rites  of  the  adop- 
tee including  his  marriage  have  been  performed  in  the  adoptive  family ;  and-  it 
may  be  that  his  marriage  has  taken  place  with  a  damsel  belonging  to  the  very 
gotra  or  family  of  his  1)irth,  who  is  beyond  the  sapinda-relationship ;  and  it 
may  also  be  that  at  that  time  it  is  impossible  for  him  to  regain  his  position  and 
right  in  his  natural  family,  being  lost  to  him  by  lapse  of  time.  Under  snch 
circumstances  it  would  be  preferable  for  him  to  be  satisfied  with  the  inferior 
position  which  the  Hindu  allows  him,  namely,  that  of  a  dependent  member  of 
the  adoptive  family. 

On  the  other  hand  it  may  very  reasonably  be  said  that  the  above  effect  of  an 
invalid  adoption,  according  to  Hindu  law,  is  founded  upon  the  father's  absolute 
dominion  over  his  child,  which  a  father  can  no  longer  claim  to  exercise.  Now 
that  slavery  has  been  abolished,  a  father  cannot  make  a  gift  of  his  son  except  for 
the  purpose  of  adoption ;  and  the  gift  by  the  father  can  by  no  means  affect  the 
status  of  the  son,  if  the  adoption  is  irregular  and  cannot  secure  to  the  boy  all 
the  rights  of  a  son  of  the  adopter.  Hence  if  the  adoption  be  invalid,  his  origi- 
nal status  in  his  natural  family  must  necessarily  remain  unchanged  and  unaffec- 
ted. This  view  is,  no  doubt,  perfectly  correct  in  theory,  but  is  attended 
with  practical  difficulties,  and  may,  instead  of  being  beneficial  to  the  adopted 
son,  be  most  injurious  to  his  interests,  especially  when  the  validity  of  an 
adoption  is  called  into  question  after  the  lapse  of  considerable  time  fror  "a 
factum. 

With  respect  to  an  adoption  of  a  boy  of  a  different  class  from  the  ad  , 
Sir  Thomas  Strange  adopts  the  view  expressed  in  the  two  leading  treatises  I 
says  that  "  it  divests  the  child  of  his  natural  without  entitling  him  to  ) 
substituted  claims  incident  to  an  unexceptionable  one ;  and  that  he  is  entif^^"      » 
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mamtenance  only."^  The  same  view  is  more  generally  expressed  in  Strange's 
Mcmuai  of  HiTidu  Law^  thus, — "  The  severance  of  the  boy  from  his  natnral 
family  by  gift  made  of  him  for  adoption  is  so  absolute  that  he  cannot  be  re- 
attached to  his  natnral  family,  or  be  re-admitted  to  his  rights  of  property  there- 
in, even  shonld  his  adoption  into  the  adopting  family  not  stand  good  in  law. 
Being  devoid  of  inheritance  in  either  family,  he  remains  a  charge  npon  his  adop- 
ter for  maintenance."  In  one  case^  it  was  held  by  the  Madras  High  Conrt  that 
a  Hindn  whose  adoption  is  invalid  is  entitled  to  maintenance  in  the  adoptive 
family.  The  Calcutta  High  Conrt  also  expressed  an  opinion  that  if  the  adop- 
tion of  a  person  be  invalid,  he  would  lose  is  right  of  inheritance  from  his  natural 
parents.^  On  this  point  Colebrooke  remarks, — "  Children  becoming  slaves, 
through  a  failure  in  the  requisites  of  adoption,  must  be  ranked  in  the  most 
favourable  class,  that  of  slaves  maintained  in  consideration  of  service ;  who  are 
entitled  to  their  immediate  release,  on  relinquishing  the  maintenance."^  You 
should  bear  in  mind  that  when  Colebrooke  made  this  observation,  slavery  was 
not  abolisbed  in  India. .  According  to  his  opinion,  the  adopted  person  has 
the  option  of  continuing  in  the  adoptive  family  or  returning  to  his  natural 
family.  • 

But  in  a  later  case^  the  Madras  High  Court  held*  that  a  person  who  had 
been  adopted  by  an  unauthorized  widow,  and  whose  adoption  was  therefore  in- 
valid, was  not  entitled  to  maintenance.  The  Court  also  expressed  an  opinion 
that  the  natural  rights  of  a  person  invaHdly  adopted,  remain  unaffected  by  the 
invalid  adoption.  It  should,  however,  be  observed,  that  if  the  widow  lived  long 
after  the  adoption,  the  validity  of  which  is  impugned  by  the  reversioner  after 
her  death,  when  by  the  lapse  of  time  the  adopted  son's  right  of  inheritance  from 
his  natural  parents  may  be  barred  by  limitation,  it  would  be  useless  to  declare 
that  his  natural  rights  are  unaffected  by  his  invalid  adoption ;  and  it  would  be 
a  great  hardship  on  him,  if  he  be  not  entitled  to  even  the  right  to  maintenance 
in  the  adoptive  family.  The  reversioner  who  remained  silent  so  long  as  the 
widow  was  alive,  cannot  reasonably  complain,  if  the  adopted  son  be  declared 
entitled  to  maintenance  ^ut  of  the  adoptive  father's  property. 

In  another  case^  before  the  Supreme  Court  of  Calcutta  the  question  was 
incidentally    considered,   and  the  following  opinion  was  expressed, — "It  has 

»  1  Strange'B  H.  L.,  82.  **§  119. 

ft  Ayydvu  Uuppan&r  y.  NilddaUM  Ammdl,  1  Mad.  H.  G.  R.,  46. 

*  Ethan  Kishore  Acharj  Chowdhrjf  y.  H%Kr%8h  Chunder  Chowdhry,  21  W,  R.,  381 ;  13  B.  L. 
R.y  Appx.  42. 

K  2  Strange'B  H.  L.,  223. 

ft  Bowdni  Sankara  Bandit  v.  Amhabdy  Ammdl,  1  Mad.  H.  C.  R.,  363. 

*  SrsemuUy  BoQooamaree  Dasaee  v.  Kobcoomar  Mvllicht  1  Boalnoi's  Report,  137 ;  2  Seyastre 
641  note* 
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been  said  on  one  side  and  denied  on  the  other  (neither  side  prodncing  other 
evidence  or  aAthority  in  support  of  their  contention)  that  a  Dattaka,  or  son 
given,  woold  forfeit  the  right  to  inherit  to  his  natural  fathei^  even  though  he 
might  not,  for  want  of  sufficient  power,  have  been  duly  adopted  into  the  otha 
family.  This  proposition  seems  to  be  contrary  to  reason,  but  for  all  thai,  may 
be  very  good  Hindu  Law.  But  from  the  enquiries  we  have  made,  we  believe 
the  true  state  of  the  law  on  the  subject  to  be  this.  There  may  undoubtedly  be 
cases  in  which  a  person,  whose  adoption  proves  invalid,  may  have  forfeited  his 
right  to  be  regarded  a^  a  member  of  his  natural  family.  In  such  a  case  some 
of  the  old  texts  speak  of  jiim  as  a  slave,  entitled  only  to  maintenance  in  the 
family  into  which  he  was  imperfectly  adopted.  But  one  very  learned  person 
has  assured  me,  that  the  impossibility  of  returning  to  his  natural  family  de- 
pends, not  on  the  mere  gift  or  even  acceptance  of  a  son,  but  on  the  degree  in 
which  the  ceremonies  of  adoption  have  been  performed ;  and  that  there  is  a 
difference  in  this  respect  between  Brahmans  and  Sudras.  A  Brahman  being 
unable  to  return  to  his  natural  family  if  he  has  received  the  Brahmanical  thread 
in  the  other  family ;  the  Sudra,  if  not  validly  adopted,  being  able  to  retom  to 
his  natural  family  at  any  time  before  his  marriage  in  the  otMr  family.  Even 
if  it  be  granted  that  a  person,  merely  because  he  is  a  Dattaka,  or  son  given, 
apart  from  the  performance  of  any  further  ceremony,  becomes  incapable  of 
returning  to  his  natural  family,  that  rule  would  not  govern  the  case  of  an  adop- 
tion that  was  invalid  because  the  widow  had  not  power  to  adopt.  For  to  eonsti* 
tute  a  Dattaka,  there  must  be  both  gift  and  acceptance.  A  widow  cannot 
accept  a  son  for  her  husband  unless  she  is  duly  empowered  to  do  so,  and,  there- 
fore, her  want  of  authority,  if  it  invalidates  the  adoption,  also  invalidates  the 

gift." 

We  have  already  seen  that  the  performance  of  the  initiatory  ceremonies 
upon  a  person  in  the  name  of  a  gotra  is  considered  to  have  the  effect  of  irrevo- 
cably fixing  his  position  in  that  gotra,  hence  a  person  upon  whom  these  cere- 
monies have  been  performed  in  the  name  of  the  adoptive  family  cannot  return 
to  his  own,  notwithstanding  the  adoption  may  be  invaMd.^  It  is  difficult  to  see 
why  that  rule  would  not  govern  the  case  of  an  adoption  that  was  made  by  an 
unauthorized  widow ;  for,  the  ceremonies  in  such  a  case  also  must  be  performed 
in  the  name  of  her  husband's  gotra. 

The  equitable  rule  to  follow  seems  to  be  that  if  there  be  delay  on  the  part 
of  those  that  are  interested  in  challenging  the  validity  of  an  adoption,  the 
son  adopted  should  be  entitled  to  maintenance  in  the  adoptive  family  ii     1 
cases,  irrespective  of  the  ground  upon  which  the  adoption  may  be  invalid,    j     I 
in  addition  to  that  right  he  should  be  declared  entitled  to  4iis  natural  riphia     i 

1  £ttVM  Bhudr  y.  BoopthwnkWy  2  Borrodaile,  656. 
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the  family  of  his  birth.  The  performance  of  the  initiatory  rites  in  the  nanfe  of 
a  family  does  not  appear  to  offer  any  serious  obstacle  in  claiming  connection 
with  another  family  when  it  is  held  in  Bombay,  and  to  a  certain  extent  in 
Madras,  that  even  a  married  man  may  be  adopted.  In  snch  cases  the  person 
adopted  may  very  well  be  regarded  as  a  Dvyamnshydyana  or  son  having  a 
doable  relationship,  by  operation  of  law,  in  the  same  way  as  tho  adoption  of  a 
boy  who  is  within  five  years,  but  upon  whom  tonsure  has  already  been  performed 
in  his  natural  family,  does,  according  to  Nanda  Pandita,  constitute  him  a  Dvyd- 
moshy^yana.^  .  * 

It  has  been  held  that  a  suit  would  lie  to  obtain  an  injunction  against  any 
intervention  of  the  adopted  son  whose  adoption  is  invalid,  in  performing  the 
Shrdddha  or  other  ceremonies  for  the  benefit  of  the  adopting  father,  or  assuming 
the  status  of  adopted  son  of  him.^ 

"Adopted  son"  in  deeds  and  wills.— From  what  has  been  observed 
above,  it  would  appear  that  the  distinction  between  a  valid  and  an  invalid  adop- 
tion has  reference  only  to  the  rights  of  the  adopted  son,  and  that  the  expressions 
perfect  and  imperfect  adoption  should  rather  be  used  to  mark  the  difference  in 
the  status  of  th#  person  adopted,  whose  connection  with  the  adoptive  family 
does  arise  in  all  cases ;  hence  when  there  has  been  a  de  f<tbto  adoption,  the  child 
adopted  may  properly  be  described  as  the  "  adopted  son ''  of  the  adopter. 

But  in  construing  deeds  and  wills  the  term  *  adopted  son '  has  all  along 
been  taken  by  our  Courts  to  be  intended  to  be  used  in  the  sense  of  a  vaUd  adop- 
ted son.  Hence  when  a  person  described  as  adopted  son  is  to  take  an  interest 
under  a  deed  or  will,  but  his  adoption  is  held  to  be  invalid,  the  description 
is  taken  to  be  erroneous  and  due  to  mistake  which  is  the  result  of  the  exe- 
cutant's ignorance  of  law,  and  the  question  arises  whether,  notwithstanding  the 
misdescription,  the  person  can  take  the  benefit  given  to  him  by  the  instrument. 

Invalid  adoption  and  persona  designata.— The  rule  of  English  law  on 

the  point  is  that  "  a  mere  misdescription  of  a  legatee  will  not  defeat  the  legacy 
where  no  fraud  is  imputed  to  the  legatee."^  The  rule  is  explained  thus, — "  If 
the  legatee  does  not  possess  the  character  under  which  the  gift  was  made,  then, 
if  that  character  was  assumed  in  deception  of  the  testator,  or  if  it  is  reasonably 
clear  that  the  testator  would  not  have  made  the  gift,  had  it  not  been  for  the 
supposed  existence  of  that  character,  the  Court  will  construe  the  mention  of  the 
character  as  imposing  a  condition  precedent  to  the  gift  taking  effect."* 

This  rule  has  been  extended  to  cases  in  which  a  gift  is  made  to  a  person 
who  is  described  as  '  adopted  son ' ;  and  the  principle  which  has  been  followed 

'  Dattaka'Mim&nB&,  4,  82. 

'  Kalova  Kom  Bhujcmgrav  y.  Tad^pa.  Vcdad  Bhujangrav^  I.  L.  B.,  1  Bom.,  248. 
8  Monemothonauth  Dey  v.  Ononthanauth  Dey,  2  Indian  Jarist,  N.  S.,  46. 
*  Biddessory  Dosser  v.  Doorgaohum  Setty  2  Indian  Jurist,  N.  S.,  23. 
F  P  F 
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is,  that  when  a  gift  is  made  to  an  ascertained  person  who  is  described  as  adopted 
son,  the  motive  of  the  gift,  as  gathered  from  the  instrament,  is  to  be  taken  as 
the  guide  for  deciding  whether  the  gift  is  to  take  effect  even  if  the  adoptimi 
be  bad  in  law.  If  it  appears  that  the  donor  intended  to  make  the  gift  to  the 
designated  person,  irrespective  of  the  consideration  of  the  adoption  being  good 
or  bad,  the  gift  most  take  effect.  If,  on  the  other  hand,  it  appears  that  the 
motive  for  the  gift  was  that  the  intended  donee  possessed  the  character  of  adop- 
ted son,  then  if  the  adoption  be  invalid,  the  gift  must  fail. 

In  order  to  nndenftand  whether  a  gift  to  a  person  described  as  adopted 
son,  who  has  been  adopted  but  whose  adoption  is  invalid,  or  who  maj  not  be 
adopted  at  all,  is  effectual  or  not,  let  ns  consider  the  different  cases  in  which  the 
question  may  arise :     They  are  as  follows : — 

1.  When  the  gift  is  made  to  a  person  named,  or  to  an  ascertained 
and  known  person  though  not  named,  who  has  been  adopted  by  the  donor  him- 
self. 

2.  When  the  gift  is  made  to  a  person  named  or  indicated  who  has  not 
been  adopted  by  the  donor  himself,  but  whom  the  donor  directs  his  widow  to 
adopt. 

3.  When  the  gilt  is  made  to  an  unascertained  person  whom  the  widow  of 
the  donor  may  adopt  under  his  permission. 

In  the  first  two  cases,  the  donee  is  a  known  or  ascertained  person,  and 
the  same  principle  governs  the  validity  or  otherwise  of  the  gift  made  to 
him  in  both  cases.  If  it  appears  from  the  document  that  there  is  a  clear  gdi 
to  the  person,  and  there  is  nothing  to  indicate  that  the  donor  intended  to  attach 
the  character  of  adopted  son  to  the  description  of  his  donee,  with  a  view  to 
make  the  possession  of  that  character  condition  precedent  to  the  gift  taking 
effect,  then  the  donee  is  entitled  to  take  the  gift.^  It  should  be  borne  in  mind 
that  the  answer  to  the  question  in  each  case  must  depend  upon  the  constmction 
of  the  terms  of  the  documeAt,  and  the  surrounding  circumstances.*  In  the 
case  of  Nidhoomoni  Dehya  v.  Saroda  Pershad  Mookerjeefi  before  the  Privy  Council, 
the  gift  was  contained  in  the  following  words  : —  ^ 

*'  And  as  I  am  desirous  of  adopting  a  son,  I  declare  that  I  have  adopted 
Koibullo  third  son  of  my  eldest  brother.  My  wives  shall  perform  the  ceremoniea 
according  to  the  Shastras,  and  bring  him  up,  and  until  that  adopted  son  comes  of 
age,  those  executors  shall  look  after,  and  superintend  all  the  property  moveable 
and  immoveable,  in  my  own  name  or  benami,  left  by  me,  also  that  adopted  son. 
When  he  comes  to  maturity,  the  executors  shall  make  over  everything  to  ^  a  f*> 

^  Monwnothonauth  Ley  t.  OnanthanavJth  3ey,  2  Indian  Jurist,  N.  S.,  22;  Jivan       »^' 
Jivu  Bhai,  2  Mad.  H.  G.  B.,  462. 

'  Fanindra  Deb  Baikat  t.  Rajestoar  Daaa,  I.  L.  R.,  11  Galo.,  463. 
•  L.  B.,  3  I.  A.,  258. 
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his  satisfaction.  ...  God  forbid,  but  should  this  adopted  son  die,  and  my 
younger  brother  Nilruttun  have  more  than  one  son,  then  my  wives  shall  adopt 
a  son  of  his.  If  at  that  time  Nilruttun  has  not  a  son  eligible  to  adoption,  they 
shall  adopt  another  son  of  Saroda,  and  the  wives  and  executors  shall  perform  all 
the  afore-mentioned  acts.'* 

The  Lords  of  the  Judicial  Committee  without  deciding  the  question  of  fact 
whether  the  wives  of  the  testator  had  performed  the  ceremonies  as  directed  by 
the  testator,  held  that  the  gift  did  take  effect,  and  the  reasons  assigned  for  that 
conclusion  are  set  forth  in  the  following  passage : —     • 

"  The  effect  of  the  will  according  to  their  view  is  this :  *  I  declare  that  I 
give  my  property  to  Koibullo  whom  I  have  adopted.'  There  is  a  gift  of  his 
property  by  the  testator  to  a  designated  person.  This  direction  follows,  '  My 
wives  shall  perform  the  ceremonies  according  to  the  Shastras,  and  bring  him  up.' 
Undoubtedly  the  testator  desired  and  expected  that  the  wives  should  perform 
certain  ceremonies.  He  requested  them  to  do  so.  But  it  appears  to  their  Lord- 
ships  that  it  would  be  an  altogether  erroneous  reading  of  the  will  to  suppose 
that  he  intended  the  taking  of  his  property  by  Koibullo  to  be  entirely  depen- 
dent on  whether  the  wives  chose  or  did  not  choose  to  perform  the  ceremonies. 
If  they  did  not,  it  may  be  that  the  adoption  is  not  ia  all  respects  complete, 
although  their  Lordships,  by  no  means  decide  this,  or  give  any  opinion  on  the 
subject.  Be  that  as  it  may,  the  gift  of  the  property  nevertheless  takes  effect. 
The  provision  *  God  forbid,  but  should  this  adopted  son  die,  and  my  younger 
brother  Nilruttun  have  more  than  one  son,  then  my  wives  shall  adopt  a  son  of 
his,'  further  indicates  that  the  testator  did  not  contemplate  his  widows  having 
the  power  of  cancelling  the  adoption  of  Koibullo,  and  ousting  him  from  the 
benefit  he  was  to  take  under  the  will  by  declining  to  perform  the  ceremonies. 
Whether  they  performed  the  ceremonies  or  not,  it  is  certain  that  as  long  as 
Koibullo  lived,  no  other  adoption  could  take  place." 

The  same  rule  would  apply  also  where,  instead  of  an  express  gift,  there  is  a 
gift  by  implication.^ 

But  even  when  the  donee  is  a  persona  designata,  he  will  not  be  entitled  to 
take  the  interest,  if  the  character  of  adopted  son  appears  to  be  the  moving  con- 
sideration for  the  gift,  or  if  there  is  no  clear  gift,^  but  the  testator  appears  simply 
to  contemplate  and  state  what  the  person  would  in  the  character  of  ^adopted 
son  take  agreeably  to  the  law  of  inheritance.  Accordingly  when  the  testator 
directed  his  widow  to  adopt  a  particular  person  or  a  person  standing  in  a  parti- 
cular degree  of  relationship  to  another  individual,  and  appointed  the  person  as 

*  8.  M,  DasB  Money  Dassee  v.  8,  M.  Prosonomoye  Dasaee,  2  Indian  Jurist,  N.  S.,  18 ;  see 
also  • 

7  Bhoobun  Miyyee  Debia  v.  BamkUhore  Acharjee,  10  Moore's  I.  A.,  279;  3  W.  B.,  P. 
C,  16. 
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his  heir,  but  his  adoption  appeared  to  be  intended  as  a  condition  precedent  to 
his  taking  the  inheritance,  it  was  held  that  the  person  if  not  adopted  oonld  take 
nothing  under  the  Tvill.^  Similarly  in  a  case'  in  which  a  man  adopted  qdb 
Bajeswar  as'  his  son  and  executed  a  document  called  Angikar-patra  wherebj  he 
appointed  him  his  heir,  it  was  held  by  the  Judicial  Committee  that  the  adopted 
son  could  not  take  anything  as  the  adoption  was  invalid.  Their  Lordships 
explain  the  law  on  the  subject  in  the  following  part  of  the  judgment : — 

"  Their  Lordships  feel  no  difficulty  about  Bajeswar  being  sufficiently  desig- 
nated as  the  object  of  the«gift,  although  the  adoption  may  not  be  valid.     They 
think  the  question  is  whether  the  mention  of  him  as  an  adopted  son  is  merely 
descriptive  of  the  person  to  &ke  under  the  gift,  or  whether  the  assnined  fact 
pf  his  adoption  is  not  the  reason  and  motive  of  the  gift,  and  indeed  a  condition 
of  it.     The  words  are, — '  I  authorize  you  by  this  angikar-patra  to  offer  oblatums 
of  water  and  pinda  to  me  and  my  ancestors  after  my  death  by  virtue  of  your 
being  my  adopted  son.     Moreover  you  shall  become  the  proprietor  of   all  the 
moveable  and  immoveable  properties  which  I  own  and  which  I  may  leave  be* 
hind ;  you  shall  become  entitled  to  my  dena-pawna  (debts  and  dues),  and  yon 
and  your  sons  and  grandsons  shall  enjoy  them  agreeably  to  the  custom  of  the 
family.'     He  is  to  make^the  offerings  by  virtue  of  being  an  adopted  son,  and 
*  moreover '  he  is  to  become  the  proprietor.     This  is  to  be  the  consequence  of 
the  adoption.     In  fact  the  angikar-patra  only  states  what  would  have  happened 
without  it.     The  distinction  between  what  is  description  only  and  what  is  the 
reason  or  motive  of  the  gift  or  bequest  may  often  be  very  fine,  but  it  is  a  dis- 
tinction which  must  be  drawn  from  a  consideration  of  the  language  and  the 
surrounding  circumstances.     If  a  man  makes  a  bequest  to  his   '  wife  A.  B^' 
believing  the  person  named  to  be  his  lawful  wife,  and  he  has  not  been  imposed 
upon  by  her,  and  falsely  led  to  believe  that  he  could  lawfully  marry  her,  and  it 
afterwards  appears  that  the  marriage  was  not  lawful,  it  may  be  that  the  legality 
of  the  marriage  is  not  essential  to  the  validity  of  the  gift.    Whether  the  mar- 
riage was  lawful  or  not  may  be  considered  to  make  no  difference  in  the  intention 
of  the  testator.     It  is  difficult  to  suppose  a  case  similar  ±o  the  present  coming 
before  the  English  Courts.     In  WilhiiMon  v.  Joughin\  a  testator  bequeathed  his 
real  and  personal  estate  to  trustees,  upon  trust  to  permit  his  wife  Adelaide  to 
receive  the  net  annual  income  thereof  during  her  life,  and  after  her  death,  if  no 
child  of  his  shoxdd  attain  twenty-one,   or  be   married,  in  trust  for  his  step- 
daughter Sarah  Ward  (the  daughter  of  the  supposed  wife)  for  her  absolute  use. 
"  The  supposed  wife  and  the  testator  went  through  the  ceremony  of  man-      s, 

^  Kareandda  Ndthd  y.  LddliuivahUi  I.  L.  B.,  12  Bom.,  186;  Shamdvahoo  y.   Jhot  h 

JcUm.,  202. 

'  Fmindra  Deb  Baikat  y.  Bajeswar  Das,  I.  L.  B.,  11  Calc.^  463. 
•  h.  B.,  2  Eq,,  819. 
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she  having  represented  herself  to  the  testator  as,  and  he  having  believed  her  to 
be,  a  widow,  her  hnsband  being  then  alive.  It  was  held  by  the  Yice-Ohan- 
cellor  that  the  beqnest  to  her  was  wholly  void,  bnt  the  bequest  to  the  daughter 
was  valid.  This  was  apparently  on  the  ground  of  the  intention,  the  Vice-Chan- 
cellor saying,  *  In  my  opinion  there  is  no  warrant  for  saying,  where  the  testator 
knew  this  infant  legatee  personally,  and  intended  to  benefit  her  personally,  that 
the  language  of  the  will  is  not  a  sufficient  description.' " 

Then  referring  to  the  directions^  in  the  will  of  the  testator  in  the  case  of 
Nidhoomoni  Dehya  v.  Saroda  Persad  Mookerjee,  their  Losdships  go  on  to  observe : — 
''The  ceremonies  of  adoption  had  been  performed  by  one  of  the  widows 
only,  and  the  other  brought  a  suit  to  recover  half  of  the  property.  This  Com- 
mittee held  that  she  could  not  do  so,  that  there  was  a  gift  of  his  property  by 
the  testator  to  a  designated  person,  and  it  would  be  an  altogether  erroneous 
reading  of  the  will  to  suppose  that  he  intended  the  taking  of  his  property  by 
Koibullo  to  be  entirely  dependent  on  whether  the  wives  chose  or  did  not  choose 
to  perform  the  ceremonies.  The  intention  of  the  testator  appears  to  have  been 
the  ground  of  decision  in  this  case  also,  but  both  the  words  of  the  instrument 
and  the  nature  of  the  property  were  very  different  from  the  instrument  and 
property  now  in  question.  In  the  present  case  their  Lerdships  are  of  opinion 
that  it  was  Jogendra's  intention  to  give  his  property  to  Bajeswar  as  his  adopted 
son,  capable  of  inheriting  by  virtue  of  the  adoption,  and  the  rule  that  it  is  not 
essential  to  the  validity  of  a  devise  or  bequest  that  all  the  particulars  of  the 
subject  or  object  of  the  gift  should  be  accurate  is  not  applicable.  As  the  adop- 
tion was  contrary  to  the  customs  of  the  family  and  gave  no  right  to  inherit ; 
th.e  angikar-patra  had  not  any  effect  upon  the  property." 

When,  however,  a  gift  is  made  to  a  person  who  is  to  be  adopted  by  the 
testator's  widow  under  his  permission,  but  the  particular  person  to  be  adopted 
is  not  designated  or  indicated,  then  the  doctrine  of  the  donee  being  a  persona 
designata  cannot  apply  should  the  adoption  be  invalid,  the  person  to  be  adopted 
by  the  widow  being  unascertained.  Hence  a  person  de  facto  adopted  by  the 
widow  cannot  take  the  gift,  if  his  ||doption  be,  for  any  reason,  unlawful.  In  a  recent 
cas^  before  the  original  side  of  the  Calcutta  High  Court,  in  which  the  testator 
by  his  will  directed  each  of  his  two  wives  to  adopt  a  son,  and  gave  his  property 
in  equal  shares  to  the  two  sons  to  be  adopted,  and  his  two  widows  adopted  two 
sons  agreeably  to  his  wishes,  and  the  question  was  whether  these  sons  whose 
adoption  was  invalid  could  take  under  the  will,  the  Court  of  first  instance  held 
npon  the  authority  of  the  ruling  in  Day  v.  JDey^  that  they  were  entitled  to  take 
as  personcB  designatce.    On  appeal,  however,  the  two  cases  were  distinguished  and 

^  See  STJipra  p.  426. 

'  Doorga  Swidari  DasMe  ▼,  Swondra  Ke9hav  Bm,  I.  L.  B.,  12  Galo.,  686. 

*  2  Indian  JuriBt,  N.  S.,  24 
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it  was  held  that  the  adopted  sons  conld  not  take  under  will  as  there  was  no 
sufficient  designatio  of  their  persons.  The  reasons  upon  which  the  decision  is 
based  are  contained  in  the  following  passages  of  the  judgment : — 

'*  The  learned  Judge  in  the  Court  below  based  his  decision  upon  the  anthor- 
ity  of  a  case  of  Monemothonath  Dey  v.  Onathnath  Dey\  but  that  case  appears  to 
us  to  be  very  distinguishable  from  the  present.  In  that  case  one  Promothon&tk 
Dey,  having  no  male  issue,  adopted  two  sons,  Monmothonath  and  Snrathnath, 
at  one  and  the  same  time,  and  he  gave  one  of  his  sons  so  adopted  to  each  of  his 
two  wives.  • 

"  He  afterwards  made  a  will  in  favour  of  these  two  sons,  whom  he  described 
in  his  will  as  his  adopted  sonSy  and  he  provided  that  if  either  of  them  should  die 
the  adoptive  mother  of  that  son  should  be  at  liberty  to  adopt  another  son. 

"  A  suit  being  brought  after  the  testator's  death  to  determiiie  the  rights 
of  the  parties  under  this  will,  it  was  held  that  the  simultaneous  adoption  of  the 
two  sons  was  invalid ;  and  then  the  question  arose,  whether  there  was  such » 
designaiio  of  the  two  persons  known  and  described  as  the  testator's  adopted  sons 
in  the  will,  as  to  enable  them  to  take  under  the  will,  though  the  adoption  was 
in  fact  invalid ;  and  it  was  held  that  there  was. 

"  They  had  been  Always  considered  and  known  as  the  testator's  adopted 
sons,  and  therefore  their  description  in  the  will  was  a  sufficient  designatio  persoi^ 
arum  to  make  it  clear  that  they  were  the  persons  whom  this  testator  intended 
to  benefit. 

"  Then  one  of  these  sons,  Surathnath,  having  died,  his  adoptive  mother,  by 
virtue  of  the  power  contained  in  the  will,  adopted  another  son,  Onathnath ;  and 
that  adoption  being  valid,  it  was  held  that  his  description  also  in  the  will  as  the 
adopted  son  of  the  testator  was  sufficient  to  make  the  devise  in  his  case  valid. 

"  There  were  therefore  in  this  case  three  instances  in  which  the  mle  of 
designatio  personm  properly  applied ;  in  the  case  of  the  first  two  devisees,  because 
they  were  both  described,  and  generally  known  as  the  adopted  sons  of  the  testa- 
tor, although  their  adoption  was  in  fact  invalid ;  and  in  the  case  of  the  last, 
Onathnath,  because  he  was  acttmlly  adopted  in  the  way  nrovided  by  the  will. 

"But  in  the  present  case  the  facts  were  quite  different.  The  testator 
had  no  doubt  provided  in  his  will  that  each  of  his  wives  should  adopt  a  son; 
and  he ^ gave  his  property  to  the  sons  so  to  he  adopted;  but  he  did  not  provide, 
nor  did  he  know,  who  the  adopted  sons  were  to  be ;  and,  therefore,  as  the  adop- 
tion which  took  place  was  invalid,  the  persons  purporting  to  be  adopted  '^id 
not  answer  the  description  in  the  will  of  adopted  sons,  or  in  other  words  there  as 
not  a  sufficient  designaHo  of  their  persons  to  enable  them  to  take  under  the  '     .'* 

But  it  should  be  noticed  that  a  gift  to  a  son  to  be  adLopted  by  the  \^    )W 

^  2  Indian  Jurist,  N.  S.,  24. 
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will  take  efPect,  if  the  adoption  by  her  is  unexceptionable ;  for,  the  son  so  adop- 
ted becomes  a  persona  designata,  according  to  the  explanation  given  in  the  above 
case  of  Dey  v.  Dey,^  with  respect  to  the  gift  made  to  the  third  adopted  son. 
And,  although  the  child  adopted  by  the  widow  may  not  have  been  in  existence 
at  the  time  of  the  adoptive  father's  death,  yet  the  general  rale  of  Hindu  law 
that  a  person  capable  of  taking  under  a  will  must  be  in  existence  at  the  death 
of  the  testator,  does  not  affect  the  validity  of  a  gift  to  a  son  adopted  by  a 
widow,  who  in  contemplation  of  law  is  deemed  to  be  in  existence  at  the  time  of 
the  adoptive  father's  death  for  the  purpose  of  inh«riting  or  otherwise  taking 
from  him.* 

Suit  for  setting  aside  adoption. — If  an  adoption  be  contrary  to  law 
upon  any  ground,  a  suit  may  be  instituted  either  by  the  adoptive  parents  or 
their  heirs  and  reversioners  for  a  decree  setting  it  aside  or  declaring  its  invali- 
dity. The  right  of  a  person  to  bring  a  suit  to  set  aside  an  adoption  as  a  sub- 
stantive proceeding,  independent  of  any  claim  to  property,  has  been  recognized 
by  the  Legislature  in  the  Court  Fees  Act  VII^  of  1870  and  in  the  Limitation 
Acts  IX*  of  1871  and  XV^  of  1877.*  If  through  ignorance  of  law  or  fact,  a 
person  does  adopt  a  child  whom  he  could  not  lawfully  adopt  and  whom  he  would 
not  have  adopted  if  the  real  facts  had  been  known  to  him,  he  would  be  entitled 
to  have  the  adoption  declared  invalid.  He  would  in  fact  have  the  right  to  have 
it  set  aside  upon  the  same  grounds  such  as  coercion  or  fraud,  upon  which  a 
Court  of  Equity  would  relieve  a  person  from  the  effects  of  his  own  contract. 
The  free  consent  of  the  giving  and  the  receiving  parents  is  indispensable.  In 
the  case  of  women,  and  in  that  of  minors,  adopting  a  son,  there  is  room  for 
abuses ;  accordingly  it  has  been  held  that  fraud  and  cajolery  practised  on  a 
widow  in  inducing  her  to  adopt,  or  the  suppression  and  concealment  of  facts 
from  her  vitiate  an  adoption  ;7  and  that  a  Hindu  female,  acting  without  the 
independent  advice  of  disinterested  persons  ought  not  to  be  prejudiced  by  her 
acquiescence  in  an  adoption.^ 

But  a  valid  adoption  cannot  be  cancelled  or  revoked  either  by  the  adoptive 
or  the  natural  father,*    "  The  adoption,"   Colebrooke  said,   "  being  once  com- 

*  2  Indian  Jnrist,  N.  S.,  24. 

5  JoUndromohun  Tagore  v.  Ganendromohun  Tagore,  18  W.  B.,  859  (d65.) 

*  Schedule  II,  Article  17,  Clause  V.  ^ 

*  Schedule  II,  Article  129. 

6  Schedule  II,  Article  118. 

*  Kalova  v.  Padapa,  I.  L.  B.,  1  Bom.,  248. 

*  Baydbdi  v.   BcUd  Venkatesh  Rcmdkdnt,  7  Bom.  H.  C  B.,  Appx.  I  (XXII) ;  Somasehhara 
Raja  Y.  Subhadramdjif  I.  L.  B.,  6  Bom.,  524. 

*  TayammaiU  v.  Sashachalla  Naikar^  10  Moore's  I.  A.,  429. 

9  Huebut  Rao  Mankur  y.    Qovind  Rao,  2  Bo^rodaile,  89 ;  Suhhban  Lai  v.   Quman  Sing, 
I.  L.  B.,  2  All,  866. 
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pletely  and  validly  made,  it  cannot  be  recalled."^    Nor  can  an  adopted  aon  re- 
nonnce  his  family  of  adoption  or  give  np  the  status  created  by  adoption  * 

An  adoption  by  a  widow  appears  to  be  looked  npon  as  an  alienation  by  her 
of  her  husband's  estate,  for  the  purpose  of  a  snit  for  declaring  its  invalidity. 
Accordingly  it  has  been  held  that  a  person  who  is  not  the  reversioner,  has  no 
right,  even  with  the  consent  of  the  presumptive  reversionary  heirs,  to  sne  for  a 
decree  declaring  an  adoption  to  be  invalid.* 

With  respect  to  the  right  of  contingent  reversioners  to  bring  a  suit  for 
setting  aside  an  adoption  made  by  a  widow,  the  Judicial  Committee  observe  as 
follows^ : — "  Their  Lordships  are  of  opinion  that  although  a  suit  of  this  natore 
may  be  brought  by  a  contingent  reversionary  heir,  yet  that,  as  a  general  rule, 
it  must  be  brought  by  the  presumptive  reversionary  heir, — that  is  to  say,  by  the 
person  who  would  succeed  if  the  widow  were  to  die  at  that  moment.  They  are 
also  of  opinion  that  such  a  suit  may  be  brought  by  a  more  distant  reversioner, 
if  those  nearer  in  succession  are  in  collusion  with  the  widow,  or  have  prednded 
themselves  from  interfering.  They  consider  that  the  rule  laid  down  in  Bhtkaji 
Ahaji  V.  Jagannath  Vithal^  is  correct.  It  cannot  be  the  law  that  any  one  who 
may  have  a  possibility  of  succeeding  on  the  death  of  the  widow  can  maintain 
a  suit  of  the  present  nature,  for,  if  so,  the  right  to  sue  would  belong  to  every 
one  in  the  line  of  succession,  however  remote.  The  right  to  sue  must,  in  their 
Lordships  opinion,  be  limited.  If  the  nearest  reversionary  heir  refuses,  without 
sufficient  cause,  to  institute  proceedings,  or  if  he  has  precluded  himself  by  his 
own  act  or  conduct  from  suing,  or  has  colluded  with  the  widow,  or  concurred 
in  the  act  alleged  to  be  wrongful,  the  next  presumable  reversioner  would  be 
entitled  to  sue ;  see  Kooer  Oolah  Sing  v.  Rao  Kurun  Singfi  In  such  a  case,  npon 
a  plaint  stating  the  circumstances  under  which  the  more  distant  reversionary 
heir  claims  to  sue,  the  Court  must  exercise  a  judicial  discretion  in  determining 
whether  the  remote  reversioner  is  entitled  to  sue,  and  would  probably  reqtiiie 
the  nearer  reversioner  to  be  made  a  party  to  the  suit." 

The  general  rule  mentioned  above  is  also  laid  down  by  the  Legislature 
while  dealing  with  the  subject  of  Declaratory  Decrees  Jn  the  Specific  Belief 
Act.7       * 

But  it  should  be  borne  in  mind  that  it  is  discretionary  with  the  Court  to 
grant  a  declaratory  decree  or  not  in  a  particular  case.     On  this  point  the  Judi- 

*  2  Strange's  H.  L.,  111. 

'  Buvee  Bhudr  r.  Boopehwiker,  2  Borrodaile,  718. 

*  Brojo  Kishoree  Daaaee  v.  Sreenath  Base,  9  W.  B.,  468. 

4  Bani  Anand  Kwnwar  ▼.  Th$  Cowrt  of  Wards,  I.  L.  B.,  6  Galo.,  764;  8  0.  L.  B.,  88 

*  10  Bom.  H.  0.  B.,  A.  0.  J.,  861. 
•    •  10  Moore's  I.  A.,  176. 

^  Act  I  of  1877,  Section  42,  niastration  (f). 
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cial  Committee  observe  as  follows, — "  It  is  not  a  matter  of  absolute  right  to 
obtain  a  declaratory  decree.  It  is  discretionarj  with  the  Court  to  grant  it  or 
not,  and  in  every  case  the  Court  must  exercise  a  sound  judgment  as  to  whether 
it  is  reasonable  or  not,  under  the  circumstances  of  the  case,  to  grant  the  relief 
prayed  for.  There  is  so  much  more  danger  than  here  of  harrasing  and  vexatious 
litigation  that  the  Courts  in  India  ought  to  be  most  careful  that  mere  declara- 
tory suits  be  not  converted  into  a  new  and  mischievous  source  of  litigation/'^ 
Accordingly  in  a  case^  in  which  a  Talukdar  died  leaving  a  widow,  and  also  a 
son  who  having  succeeded  as  Talukdar,  died  childl^s ;  and  this  son's  widow 
being  in  possession  of  his  estate  sued  for  a  declaration  that  an  adoption  made 
by  her  mother-in-law  was  void  and  ineffectual,  up6n  the  ground  that  at  some 
time  or  other  after  her  death  the  person  so  adopted  might  claim  to  obtain  the 
estate,  unless  his  adoption  should  now  be  negatived, — the  Privy  Council  re- 
fused to  make  the  declaration,  holding  that  the  question  whether  he  was  validly 
adopted  or  not  would  be  decided  if  the  person  alleged  to  have  been  adopted 
should  bring  a  suit  afterwards. 

Suit  for  declaring  the  fiJsity  of  permitBion,  and  for  an  ixgnnction  re- 
straining adoption. — But,  although  a  reversioner  is  thus  permitted  to  have  a 
decree  declaring  the  invalidity  of  an  adoption,  it  has  been  held  by  the  Calcutta 
High  Court  in  one  case^  that  under  Act  VIII  of  1859,  Section  15,  a  suit  would 
not  lie  at  the  instance  of  the  reversionary  heir  for  a  declaration  that  the  permis- 
sion set  up  by  the  widow  of  a  deceased  Hindu  is  false,  and  to  have  the  same 
cancelled,  and  for  an  injunction  resti*aining  the  widow  from  adopting  a  son. 
The  Court  in  coming  to  this  conclusion  relied  upon  a  judgment  of  the  late 
Supreme  Court  in  two  cross  suits,*  in  one  of  which  a  Hindu  widow  asked  for 
a  declaration  that  she  was  entitled  to  adopt  a  son  by  a  verbal  authority  received 
from  her  husband  before  his  death,  and  in  the  other  the  reversionary  heirs  asked 
for  an  injunction  to  restrain  the  widow  to  adopt  a  son, — whereby  both  the  pray- 
ers were  rejected  as  the  Court  did  not  think  it  right,  under  the  circumstances 
of  the  case,  to  exercise  their  discretionary  power.  The  High  Court  also  relied 
upon  the  decision  of  the  Privy  Council  in  a  case,^  holding  that  a  suit  brought 
by  a  Hindu  widow  against  the  father  of  a  child,  for  setting  aside  two  deeds,  one 
of  which  called  dan-patra  or  deed  of  gift  was  executed  by  the  defendant  in  favour 

*■  Sreenarain  Mitttr  "v.  Kishen  Soondery  Dassee,  11  B.  L.  B.,  171 ;  L.  B.,  I.  A.,*Sap.  Vol., 
119;  19  W.  B.,138. 

•  •  Firtki  "Pal  Kurtwar  v.  Ouman  Kunwar,  I.  L.  B.,  17  Calo.,  933. 

*  Run  Bahadur  8vng  v.  Musst.  ImcHo  Gootoafy  4  C.  L.  B.,  270. 

*  Qreemuity  Bajcoomaree  Basaee  v.  Noboeoonar  MidUck;  and  Nobocoomar  MtdUch  ▼.  Sree- 
muttff  Rajcoomaree  Doaieet  1  Bonlnois,  137. 

^  QTeenarava  Hitter  y,  Kishen  Soondery   Dassee,  11  B.  L.  R.,  171 ;  L.  B.,  I.  A.,  Sup.  Vol., 
149;  19  W.  R.,133. 

GOO 
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of  the  plaintiff,  and  the  other  called  grahan-patra  or  deed  of  adoption  by  the 
latter  in  favour  of  the  former,  upon  the  allegation  that  they  were  mere  agree- 
ments to  give  and  take  the  child  in  adoption  but  no  adoption  had  taken  place, — 
Was  not  maintainable  on  the  ground  that  the  child  who  could  be,  but  was  not, 
properly  made  a  party  to  the  suit ;  and  the  reasons  for  the  decision  are  ex- 
plained in  the  following  passage  : — "  The  child  is  no  party  to  the  present  suit, 
and  any  declaration  made  in  it  with  regard  to  the  validity  or  invalidity  of  the 
deeds,  will  not  be  binding  upon  him  if  a  suit  be  hereafter  brought  on  his  behalf 
against  the  present  plaintiiS  respecting  the  estate  of  her  deceased  husband ;  nor 
V70uld  it  be  binding  in  any  suit  between  the  child  and  the  reversionary  heirs  of 
the  deceased  husband  after  th%  death  of  the  plaintiff ;  or  between  the  child  and 
any  other  child  who,  upon  the  faith  of  a  declaratory  decree  in  this  suit,  may 
hereafter  be  given  in  adoption  or  adopted  by  the  widow,  or  between  the  child 
and  his  natural  brothers,  or  any  other  person  who  may  hereafter  claim  to  ex- 
clude him  from  the  heritage  of  his  natural  father's  property  upon  the  ground 
that  he  has  been  adopted  into  another  family.  It  appears  to  their  Lordships 
that,  under  these  circumstances,  it  would  not  be  exercising  a  sound  discretion 
even  if  it  could  be  done,  to  order  the  deeds  to  be  cancelled  or  to  set  them  aside, 
or  to  declare  them  void.*  The  defendant  takes  no  interest  under  the  deed  of 
adoption  ;  a  declaration  binding  upon  him  only,  and  not  upon  the  child,  would 
be  worse  than  useless,  for  it  would  not  protect  the  plaintiff,  or  any  child  whom 
she  may  adopt,  from  any  claims  on  behalf  of  the  defendant's  son  to  the  estates ; 
and  it  might  induce  some  other  person  to  give  his  son  to  the  plaintiff  in  adop- 
tion and  also  induce  the  plaintiff  to  adopt  another  child  when  the  declaration  in 
the  decree  could  not  be  of  any  possible  use  to  them." 

There  was  an  unreported  decision^  of  a  Division  Bench  of  the  same  Court 
the  other  way,  but  no  importance  was  attached  to  it  as  the  above  decision  of  the 
Privy  Council  was  not  considered  in  it.  But  the  Court  made  the  following 
observation*  with  respect  to  the  change  in  the  law  relating  to  declaratory 
decrees : — "  The  15th  section  of  the  Code  of  1859  is  no  longer  in  force,  and  has 
been  replaced  with  material  variation  by  section  42  of  the  Specific  Relief  Act; 
thus  the  question,  if  it  should  again  arise,  will  have  to  be  considered  with  refer- 
ence to  the  words  of  the  new  Act." 

In  a  recent  unreported  case*  a  Division  Bench  of  the  same  Court  (Justices 
Norris  and  Beverley)  have  held  that  a  suit  of  this  description  may  be  enters 
tained  under  Section  39,  and  Section  42  of  the  Specific  Relief  Act,  and  a  d*"*^*- 
ration  granted,  if  having  regard  to  the  circumstances  of  the  case,  the  Cour 
the  exercise  of  its  discretion  think  that  the  declaration  should  be  made. 

»  M.  S.  Reg.  Ap.  63  of  1877.  «  4  C.  L.  B.,  273. 

•  A.  O.  D.  No.  4  of  1887,  Mussv/mmat  Majputy  Koeri  v.  Mussummat  Nr%pahati» 
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Interim  il^unction. — But  although  a  suit  for  an  injunction  on  the  widow 
to  restrain  adoption  may  be  entertained,  the  Court  will  refuse  an  interim  injunc- 
tion, considering  the  religious  importance  of  an  adoption  which  cannot  be  made 
by  any  other  than  the  widow  and  which  would  be  absolutely  prevented  if  the 
widow  should  die.^ 

Liinitation  for  suits  relating  to  invalid  adoption.— The  validity  of  an 

adoption  may  be  called  into  question  either  in  a  suit  relating  to  property  or  in  a 
suit  for  a  declaration  that  an  adoption  is  invalid.  We  have  already  seen  that  a 
suit  for  having  an  adoption  declared  invalid  may,  as  a  general  rule,  be  brought 
only  by  the  presumptive  reversioner  whose  contingent  right  to  property 
is  affected  thereby.  The  question  of  the  Validity  or  otherwise  of  an 
adoption  is  considered  as  ancillary  to  right  of  property,  and  the  law  of  limita- 
tion is  construed  as  if  an  adoption  were  merely  an  appointment  of  an  heir  or  an 
alienation  of  property.  But  it  should  be  observed  that  the  kinsmen  of  the 
adoptive  and  the  natural  parents  of  the  child  adopted  are,  according  to  the 
Dattaka-Mimansa,  presumed  to  be  assenting  parties  to  the  adoption ;  for,  Nanda 
Pandita  draws  that  presumption  from  the  provision  made  in  the  ritual  of  adop- 
tion for  the  convention  of  the  kindred,  and  maintains  that  the  father  of  the 
natural  mother  is  a  party  to  the  gift  of  the  boy  in  ad^ption.^  Every  adoption 
again,  according  to  Hindu  law  creates  a  change  in  the  status  of  the  child  by 
severing  his  connection  with  the  natural  relations  and  by  establishing  his  filial 
relation  to  the  adopter,  though  it  may  be  imperfect  on  account  of  some  defects 
which  are  of  no  importance  whatever  in  a  social  or  moral  or  religious  or  rational 
point  of  view.  An  adoption  does  further  create  a  religious  communion  of  the 
child  with  the  kindred  of  the  adoptive  parents,  and  it  establishes  their  mutual 
right  of  inheritance  from  each  other,  so  that  the  relations  of  the  adoptive  parents 
cannot  look  upon  it  as  an  indifferent  act,  of  which  they  need  not  take  notice 
until  it  actually  affects  any  right  to  property.  It  appears  therefore,  equitable 
and  just  that,  if  an  adoption  be  really  defective,  a  short  period  of  limitation 
should  be  provided  for  suits  to  have  the  adoption  declared  invalid  or  void,  seeing 
that  by  lapse  of  time  the  chUd  who  is  perfectly  innocent,  may  be  deprived  of 
all  his  rights  in  his  natural  family,  and  cannot  be  restored  to  his  original  posi- 
tion which  he  loses  by  reason  of  the  adoption  presumably  made  with  the  assent 
of  all  the  kinsmen  of  the  natural  and  the  adoptive  parents.  But  the  rules  of 
limitation  do  not  rest  on  the  discretion  of  the  Courts,  and  are  based  upon  ex- 
press enactments  of  the  Legislature ;  let  us  therefore  proceed  to  examine  the 
provisions  of  the  statutes  of  limitation,  bearing  on  suits  relating  to  adoption. 

When  adoption  is  made  by  a  widow.—Under  Act  XIV  of  1859,  there 

'  Auur  Purshotam  v.  Ratanbai,  I.  L.  B.,  13  Bom.,  56. 
*  Dat.  Mini.  Ti,  51. 
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was  at  tifst  a  conflict  of  authority  on  the  qaestion  whether  in  a  suit  by  a  rever- 
sioner  to  set  aside  an  adoption  made  by  a  widow  and  to  recover  possession  in 
right  of  inheritance,  the  cause  of  action  arose  from  the  time  when  the  adopted 
son  was  put  in  possession  as  such,  or  from  the  death  of  the  widow ;  and  it  was 
settled  by  a  Full  Bench ^  who  held  that  the  cause  of  action  did  not  arise  till  the 
death  of  the  widow.  This  decision  was  approved  by  the  Judicial  Committee  in 
another  case*  in  which  it  was  held  that  time  would  only  begin  to  run  from  the 
date  of  the  widow's  death. 

The  Limitation  Act  JX  of  1871,  contained  a  distinct  rule  on  this  point, 
according  to  which  twelve  years  was  the  period  of  limitation  for  a  suit  to 
establish  or  set  aside  an  adoption,  and  the  time  began  to  run  from  the  date  d 
the  adoption,  or  at  the  option  of  the  plaintiff,  from  the  date  of  the  adoptive 
father's  death. ^  It  was  also  provided  in  this  Act  that  for  a  suit  by  a  Hindu 
entitled  to  the  possession  of  immoveable  property  on  the  death  of  a  Hindu 
widow,  for  possession  of  the  same,  the  period  of  limitation  was  twelve  years, 
and  the  time  began  to  run  from  the  widow's  death .^  At  first  it  was  thon^ht 
that  no  change  in  the  law  was  made  by  this  Act,  and  the  Judicial  Committee 
expressed  an  opinion  that  the  above  provision  relating  to  adoption,  though  it 
might  bar  a  suit  brought  only  for  the  purpose  of  setting  aside  an  adoption, 
does  not  interfere  with  the  right  which,  but  for  it,  a  plaintift  had  of  bringing  a 
suit  to  recover  possession  of  real  property  within  twelve  years  from  the  tim« 
when  the  right  accrued  :^  and  it  was  held  on  the  authority  of  this  opinion  i^ak 
a  suit  to  set  aside  an  adoption  which  was  alleged  to  have  taken  place  tvrenty 
years  before,  was  not  barred  as  it  was  brought  within  twelve  years  oi  the 
widow's  death.^  But  in  a  later  case^ — in  which  a  reversionary  heir  brought  a 
suit  to  recover  possession  of  immoveable  property  by  setting  Siside  two  adoptions 
made  by  widows ;  eighteen  years  after  the  latest  of  them,  but  within  six  years 
after  the  death  of  the  surviving  widow, — the  Judicial  Committee  held  that  the 
suit  was  barred  by  limitation.  Their  Lordships  point  out  that  "  the  expression 
*'  suit  to  set  aside  an  adoption '  is  not  quite  precise  as  applied  to  any  suit :  an 
adoption  may  be  established,  but  can  hardly  be  set  asi^e,  though  an  alleged  or 
pretended  adoption  may  be  declared  to  be  no  adoption  at  all."  Then,  referring 
to  several  cases  in  which  that  expression  is  used,  their  Lordships  go  on  to 
explain  the  law  in  the  following  passages  : — 

*  8ree  Nath  Gangooly  v.  Mohesh  Cha'ndra  Bot/,  12  W.  E.,  F.  B.,  14:  4  B.  L.  R.,  F.  B.,  3. 

•  Rajcndro  Nath  Holdar  v.  Joffendro  Nath  Ba-nerieSt  13  Moore's  I.  A.,  67 ;  7  B.  L.  E.,  *"*; 
15  W.  R.,  P.O.,  41. 

•  Second  Schedale,  Article  129. 

♦  Idem.  Article  142. 

»  Raj  Bahadoor  Sing  v.  Achuvnbit  Lai,  6  0.  L.  E.,  12 ;  L.  R.,  6  I.  A.,  110. 

•  Puma  Narain  Adhikar  v.  HemoJcant  Adhikar,  6  C.  L.  E.,  146. 

*  Jagadamha  Chaodhrani  y.  Dakhina  Mohvn  Eoy  Chaodhri,  I.  L.  B.,  13  Oalc,  308. 
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^'  It  thus  appears  that  the  expression  '  set  aside  an  adoption '  is  and  has 
been  for  many  years  applied  in  the  ordinary  language  of  Indian  lawyers  to  pro- 
ceedings which  bring  the  validity  of  an  alleged  adoption  nnder  question,  and 
applied  quite  indiscriminately  to  suits  for  possession  t)f  land  and  to  suits  of  a 
declaratory  nature.  It  is  worth  observing  that  in  the  Limitation  Act  of  1877, 
which  superseded  the  Act  now  nnder  discussion,  the  language  is  changed.  Art. 
128  of  Act  XV  of  1877,  which  corresponds  to  Art.  129  of  1871,  so  far  as  regards 
setting  aside  adoptions,  speaks  of  a  suit  '  to  obtain  a  declaration  that  an  alleged 
adoption  is  invalid  of  never  in  fact  took  place,'  and  &signs  a  different  starting 
point  to  the  time  that  is  to  run  against  it.  Whether  the  alteration  of  language 
denotes  a  change  of  policy,  or  how  much  change  of  law  it  affects,  are  questions 
not  now  before  their  Lordships.  Nor  do  they  think  that  any  guidance  in  the 
construction  of  the  earlier  Act  is  to  be  gained  from  the  later  one,  except  that  we 
may  fairly  infer  that  the  Legislature  considered  the  expression  '  suit  to  set  aside 
an  adoption '  to  be  one  of  a  loose  kind,  and  that  more  precision  was  desirable. 

*'  If  then  the  expression  is  not  such  as  to  denote  solely,  or  even  to  denote 
accurately,  a  suit  confined  to  a  declaration  that  an  alleged  adoption  is  invalid  in 
law  or  never  took  place  in  fact,  is  there  anything  in  the  scope  or  structure  of 
the  Act  to  prevent  us  from  giving  to  it  the  ordinary  seAe  in  which  it  is  used, 
though  it  may  be  loosely,  by  professional  men  P  The  plaintiff's  counsel  were 
asked,  but  were  not  able,  to  suggest  any  principle  on  which  suits  involving  the 
issue  of  adoption  or  no  adoption  must,  if  of  a  merely  declaratory  nature,  be 
brought  within  12  years  from  the  adoption,  while  yet  the  very  same  issue  is  left 
open  for  12  years  after  the  death  of  the  adopting  widow,  it  may  be  60  years 
more,  if  only  it  is  mixed  up  with  a  suit  for  the  possession  of  the  same  property. 
It  seems  to  their  Lordships  that  the  more  rational  and  probable  principle  to 
ascribe  to  an  Act  whose  language  admits  of  it,  is  the  principle  of  allowing  only 
a  moderate  time  within  which  such  delicate  and  intricate  questions  as  those  in- 
volved in  adoption  shall  be  brought  into  dispute,  so  that  it  shall  strike  alike  at 
all  suits  in  which  the  plaintiff  cannot  possibly  succeed  without  displacing  an 
appax«nt  adoption  by  vi^ue  of  which  the  defendant  is  in  possession.'' 

This  decision  is  undoubtedly  based  upon  the  loose  expression  lused  in  Article 
129,  but  at  the  same  time  their  Lordships  also  assign  in  support  of  it,  some 
reasons  that  may  funiish  an  argument  for  contending  that  the  law  on  the  point 
remains  unchanged  by  the  present  statute,  although  there  is  an  alteration  of  the 
language.^  The  present  Act  provides  that  the  period  of  limitation  is  six 
years  for  a  suit  "  to  obtain  a  declaration  that  an  alleged  adoption  is  invalid,  or 
never  in  fact  took  place,"  and  that  the  time  is  to  begin  to  run  from  the  date 
^  when  the  alleged  adoption  becomes  known  to  the  plaintiff.*'^     The  starting-point 

*  Mayne'B  Hinda  Law,  §  150.  8  Act  XV  of  1877,  2«d  Schedule,  Article,  118. 
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assigned  to  the  time  may  also  lend  some  support  to  the  above  contention:  for, 
if  the  intention  of  the  Legislature  had  been  that  the  Article  applied  only  to  an 
optional  suit  by  the  reversionary  heir  for  a  mere  declaration  during  the  lifetime 
of  the  adopting  widow,  the*  date  of  adoption  would  have  been  laid  down  as  ih 
starting  point,  just  as  the  date  of  alienation  is  the  starting  point  in  the  case  d 
a  similar  suit  relating  to  an  unauthorized  alienation  made  by  the  widow.i  It 
may  likewise  be  argued  that  Article  119  also  supports  the  above  view ;  for,  it 
says,  *'  To  obtain  a  declaration  that  an  adoption  is  valid,  the  period  of  limita- 
tion is  six  years  and  begiil^  to  run  from  the  time  when  the^ rights  of  the  adopt€d 
son  as  such  are  interfered  with" ;  and  the  language  describing  the  suit  is  similar 
to  that  in  the  preceding  Article ;  but  this  Article  does  not  seem  to  contemplate 
a  merely  declaratory  suit,  since  the  description  of  the  starting  point  shews  thai 
the  plaintiflc^s  rights  have  been  interfered  with,  who  must  therefore  ask  far 
further  relief  than  a  mere  declaration. 

But  the  present  Statute  of  Limitation  has  been  construed  by  the  ludiaa 
Courts  so  as  to  place  the  law  on  the  same  footing  in  which  it  had  stood  umier 
Act  XIV  of  1859  and  before  Act  IX  of  1871  came  into  operation.  It  has  been 
held  that  Article  118  of  Act  XV  of  1877  applies  only  to  declaratory  suits;*  and 
a  reversioner  who  negl^ts  to  bring  such  a  suit  during  the  lifetime  of  the  widow 
is  not  thereby  debarred  from  suing  for  possession  of  the  estate  when  he  becomei 
entitled  to  the  same  on  the  death  of  the  widow.  He  is  held  to  be  competent  ia 
bring  a  suit  for  recovery  of  possession  notwithstanding  the  adoption,  within 
twelve  years  from  the  date  of  the  widow's  death  under  Article  141.^ 

The  Calcutta  High  Court  also  have  taken  the  same  view  of  the  present  law, 
but  have  expressed  an  opinion  that  if  the  adoption  had  taken  place  more  ihan 
twelve  years  before  the  present  Act  came  into  operation,  the  adoption  would  be- 
come perfect  by  efflux  of  time  under  the  Act  of  1871.* 

When  adoption  was  made  by  the  fiather.— When,  however,  the  adoption 

was  made  by  the  father,  and  on  his  death,  the  adopted  son  took  possession  of 
the  adopter's  estate  adversely  to  his  widow,  and  the  reversioner  brought  a  suit 
for  possession  within  twelve  years  after  the  widow's  dea^h,  but  more  than  twelve 
years  after  the  adopter's  death,  it  has  been  held  that  adverse  possession  which 
barred  the  widow  barred  also  the  reversioner,  and  that  the  case  was  not  governed 
by  Article  141  of  the  present  Act.^ 

^  Second  Schednle  Article  126. 

•  Qanga  Sahai  v.   Lekhrc^'  Singh,  I.  L.   R.,  9  All.,  268  (268)  ;  Padaji  Bdv  r.         «ra», 
1.  L.  R./ 13,  Bom,,  160  (165). 

•  Basdeo  v.  Oopal,  I.  L.  R.,  8  All.,  644. 

♦  Lola  Varhhu  Lai  v.  Mylne,  I.  L.  R.,  14  Calc  ,  401  (417).     See  Act  XV  of  1877  Se-     b'» 
par  a,, ^2. 

*  Ghafuiharap  Singh  v.  Lachman  Singh,  I.  L.  R.,  10  All.,  485. 
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Starting  point.—In  Article  129,  Act  IX  of  1871  the  starting  point  was 
either  "  the  date  of  adoption  or  the  date  of  the  death  of  the  adoptive  father," 
and  the  expression  "  adoptive  father "  was  held  not  to  include  the  adoptive 
mother,  and  therefore  in  an  adoption  by  a  widow  the  time  began  to  run  from 
the  date  of  adoption.^  In  Article  118  of  the  present  law  the  time  begins  to 
run  from  the  day  when  the  adoption  becomes  known  to  the  plaintiff.  But  the 
word  "  plaintiff  "  halb  been  defined  in  the  interpretation  clause*  to  include  also  any 
person  from,  or  through  whom  a  plaintiff  derives  his  right  to  sue ;  and  the  right 
to  sue  for  a  declaration  that  an  adoption  is  invalid,  depending  as  it  does  upon 
the  reversionary  right  to  the  adoptive  father's  estate,  may  be  derived  from  or 
through  another  person,  the  date  of  whose  knowledge,  therefore,  would  be  the 
starting  point. 

Estoppel. — Considering  the  hardship  upon  the  adopted  son  if  his  adoption 
be  declared  invalid  where  a  length  of  time  has  elapsed  since  it  was  made,  our 
Courts  have  applied  the  doctrine  of  estoppel  to  several  cases  of  invalid  adoption. 

In  a  case^  in  which  the  adoptive  father  had  presented  a  petition  in  the 
Revenue  Court,  admitting  that  he  had  adopted  the  defendant,  by  performing  the 
requisite  ceremonies,  and  thirteen  year.^  after  had  filed  a  compromise  in  a  litiga- 
tion between  himself  and  the  defendant,  in  which  he  said  h#  will  consider  the  latter 
as  his  adopted  son,  but  subsequently  sued  for  a  declaration  that  the  defendant 
was  not  his  adopted  son  upon  the  grounds  that  he  had  not  been  adopted  in  the 
manner  and  according  to  the  ceremonies  required  by  Hindu  law,  and  that  he 
was  not  a  fit  and  proper  person  to  perform  the  religious  rites  for  the  spiritual 
benefit  of  the  souls  of  himself  and  his  ancestors, — it  was  held  that  the  adoption 
could  not  be  declared  invalid  or  set  aside.  The  reasons  for  the  decision  are  con- 
tained in  the  following  passage  : — "  The  plaintiff  having  himself  affirmed  the 
adoption  as  having  been  fully  and  formally  made  after  the  performance  of  all 
the  ceremonies  required  by  Hindu  law,  cannot  now  disaffirm  it  and  sue  for  a 
declarti;tion  that  it  is  invalid.  Indeed,  when  the  adoption  has  once  been  abso- 
lutely made  and  acted  for  years,  it  cannot  be  cancelled.  It  is  certain  that  an 
adopted  child  cannot  renounce  the  family  of  his  adoptive  father.  He  is  entirely 
separated  from  his  own  family  when  his  natural  father  disposes  of  him.  The 
adoptive  father,  in  accepting  an  adopted  son,  is  bound  by  his  act,  which  secures 
to  the  adopted  son  all  the  rights  of  a  son  bom  to  the  family." 

In  another  case*  the  widow  who  had  adopted  a  son  was  held  estopped  from 
asserting  that  the  adoption  was  invalid.  The  Court  observed : — "  She  it  was 
who  took  the  plaintiff  in  adoption,  and  brought  him  up  and  married  him  as  the 

*  Siddhesmr  Butt  v.  8kam  Ghand  Nwndim,  23  W.  B.,  285. 
«  Act  XV  of  1877,  Section  8. 

*  8uk1^asi  Lai  v.  Chman  Sir^ghy  I.  L.  B.,  2  AH.,  366. 

*  Rdvji  Vifutydkrdv  ▼.  Lakahmibai,  I.  L.  B.,  11  Bom.,  381  (396.) 
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adopted  spn  of  her  husband,  aiid  put  herflelf  forward  as  his  mother  in  Courts  of 
law.  How  can  she  now,  when  he  may  have  lost  all  right  in  his  natural  family, 
assert  that  she  has  not  adppted  him  validly  F'- 

Itt  another  case^  in  which  a  sister's  son  had  been  adopted  by  a  Brabmana, 
and  there  had  been  a  long  course  of  acquiescence  of  all  the  members  of  the 
family,  the  plaintiff  ■  included,  in  the  validity  of  t^e  sonship  asserted,  and  the 
adopted  son  had  through  the  influence  of  that  course  of  representation,  aban- 
doned his  rights  to  the  property  in  his  natural  family,  the  Court  were  of  opiniflo 
^'  that  although  the  adOjition  was  invalid  and  inadequate  of  itself  to  create 
communion,  that  communion  has  been  created  by  the  course  of  conduct  of  the 
plaintiff  and  his  family,  c(i\ipled  with  the  defendant's  changed  situation  which 
has  resulted." 

In  a  similar  case'  the  Judicial  Committee  observed  as  follows : — "  If  the 
genuineness  of  the  depositions  is  established,  of  which  their  Lordships  enter- 
tain no  doubt,  they  are  decisive  of  the  case.  In  them  the  appellant^s  father 
three  times  deliberately  styles  the  respondent  an  adopted  son.  Now,  if  there 
were  no  adoption  at  all,  or  if  the  actiial  adoption  were  for  any  reason  legally 
invalid,  the  respondent  would  of  course  not  be  entitled  to  that  desig^natioa. 
They  amount,  therefore^  to  a  complete  admission  of  the  whole  title  of  the  respon- 
dent, both  in  f£U3t  and  in  law,  and  show  that  the  objections  which  have  been 
urged  to  his  claim,  in  the  opinion  of  the  appellant's  father,  who  probabl j  was 
well  acquainted  with  all  the  circumstances,  and  may  be  assumed  to  have  known 
the  Hindoo  law  and  customs,  had  no  foundation." 

So  where  the  defendant  had  actively  participated  in  the  adoption  of  the 
plaintiff  by  the  defendant's  brother,  and  had  by  many  acts  signified  to  the  plain- 
tiff and  his ,  adoptive  father  his  complete  acquiescence  in  the  adoption,  and  had 
thereby  encouraged  the  plaintiff,  who  was  an  adult,  to  assent  to  the  adoption, 
and  allowed  the  adopting  father  to  die,  in  the  belief  that  the  adoption  was  valid, 
and  had  finally  concurred  in  the  performance  by  the  plaintiff,  of  the  funo^ 
ceremonies  of  his  adoptive  father, — it  was  held  that  the  defendant  was  estopp^ 
from  disputing  the  validity  of  the  plaintiff's  adoption.^ 

But  in  the  case  of  Gopee  LaU  v.  Musxamut  Chundraioles  Buhaojee*  in  wliicfa  it 
was  contended  that  fbe  defendants  who  had  in  former  suits  and  in  various  waj» 
by  lett^a  and  by  their  conduct,  represented  that  a  person  who  had  in  &ct  been 
adopted,  was  the  adopted  son  of  the  adopter,  were  estopped  from  setting  up  the 
true  facts  of  the  case,  or  even  asserting  the  law  in  their  favour,  the  Jn«ii>"*^ 

'  Q6pdldyyan  y.  Rdghupatidyyariy  7  Mad.  U.  C.  B.,  260. 
'  Ramalinga  Pillai  v.  Sadasiva  Tillait  9  Moore's  I.  A.,  506. 

■  Saddshiv  Moreshvar  Qhdte  v.   Hari  Moreshvar   Qhdtey  11  Bom.'H.  C   B.,    190;  » 

Ghintu  v.  DhondUf  Idsm  note. 
*  19  W.  B.,  12. 
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Coiniliittee  overruled  the  contention  by  the  following  observations  :•— "  But  it 
appears  to  their  Lordships  that  there  is  no  estoppel  in  the  case.  There  has  been 
lie  misrepresentation  on  the  part  of*  Luchmunjee  or  the  defendant  on  any  matter 
of  fact.  They  are  alleged  to  have  represented  that  Luchmunjee  was  adopted. 
The  plaintilE's  case  is  that  Luchmunjee  was  in  fact  adopted.  So  far  as  the  f^ct 
is  concerned,  there  is  no  nftrepresentation.  It  comes  to  lio  more  than  this  that 
they  have  arrived  at  a  conclusion  that  the  adoption  wUichr  is  admitted  in  fact 
was  valid  in  law,  a  conclusion  which  in  their  Lordships'  judgment  is  erroneous  ; 
but  that  creates  no  .estoppel  whatever  between  ^he  pajrties."  It  should  be  ob- 
Berved  that  this  decision  has  to  a  great  extent,  modified  the  effect'  of  the  ruling 
above  referred  to. 

Accordingly  it  has  been  held  by  a  Full  Bench  of  the  Madras  High  Court* 
that  the  rule  of  estoppel  bjt  conduct  does  not  apply  where  an  adoption  is  made 
by  a  person  in  full  belief  that  the  adoption  is  valid  in  law,  and  thereby,  and  by 
the  subsequent  conduct  of  the  adopter,  the  person  adopted  is  induced  to  abstain 
from  claiming  a  share  in  the  inheritance  of  his  natural  family, — so  as  to  prevent 
a  person  claiming  through  the  adopter  from  impugning  the  validity  of  the 
adoption^     The  Court  observed : — "  On  this  issue  the  respondent's  case  can  be 
put  on  no  higher  footing  than  this, — that,  while  no  douMs  were  entertained  by 
Sankaran  (the  adoptive  father)  as  to  the  validity  of  such  an  adoption,  he  made 
the  adoption  and  laid  a  foundation  for  the  respondent's  belief  that  the  adoption 
■was  valid,  and  that  his  subsequent  conduct  contributed  to  the  persistence  of  the 
respondent  in  that  belief,  and  that  in  consequence  of  that  belief  the  respondent 
abstained  from  claiming  a  share  in  the  inheritance  of  his  natural  family.     His 
conduct  created  no  false  impression  a6  to  any  question  of  fact ;  the  only  error, 
if  error  it  be,  which  it  may  have  contributed  to  instil  in  the  respondent's  mind, 
was  error  on  the  question  of  law  as  to  the  validity  of  the  adoption.     The  re- 
spondent was  not  induced  to  believe  a  thing  to  be  true  which  was  not  true,  but 
both  he  and  SanJcaran  drew  an  indirect  inference  of  law  from  facts  admittedly 
true — Bank  of  Hindustan  v.  Alison,^  Morgan  v.  Gouchman^    To  such  a  case  we 
hold  the  rule  will  not  ajiply." 

Presumption  of  probability  of  adoption  by  a  sonless  person.— The 

importance  of  adoption  by  persons  destitute  of  male  issue,  for  religious  purposes 
has  been  so  much  ejtaggerated  in  the  two  leading  treatises  on  the  subject,  that 
regard  being  had  to  the  same  it  was  considered  by  the  Privy  Council  in  some 
early  cases,*  that  there  was  strong  probability  in  favour  of  an  adoption  by  son- 

^  yishnu  V.  Kriahnan,  I.  L,  R.,  7  Mad.,  3. 
»  L.  E.,  6  C.  P.,  54. 

•  14  0.  B.,  100.      • 

*  Huradhtm  Mooherjia  v.  Muthuranath  Modkerjia^  4  Moore*B  I.  A.,  414    8o(mduT  Koomaree 
Dehheea  y.  Oudadhar  Verxhad  T&ioaree,  7  Moore's  I.  A.,  54. 

H  H  U 
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less  Hindtis.  Bat  the  undispntable  fact  that  the  majority  of  the  Hindus  do  mi 
appear  to  attach  great  importance  to  the  existence  of  a  son,  as  a  means  of  aahv 
tion,  as  many  persons  are  found  not  to  adopt  sons  thongh  childless, — \b  oppoaed 
to  any  presumption  of  that  kind.  Accordingly  in  a  later  case^  the  Judicial  Com- 
mittee observe  as  follows: — "Much  has  been  said  of  the  old  presumptici! 
which  arises  from  the  religious  duty  which  is  up  A  every  childless  Hindn  to 
adopt  a  son.  Their  Lordships  do  not  deny  the  force  of  that  presnmptioii,  bat 
they  cannot  shut  their  eyes  to  the  fact  that  childless  Hindus  die  daily  witiiooi 
having  fulfilled  this  obligation,  or  made  provision  for  its  fulfilment  after  their 
death." 

Onus,  evidence,  lapse  of  time,  recognition  and  presumptions.- 

When  the  validity  of  an  adoption  is  impugned,  the  questions  of  fact,  that  may 
arise  for  the  consideration  of  the  Courts,  relate  to  the  existence  of  authoriij  \n 
the  case  of  an  adoption  by  a  widow,  the  actual  gift  and  acceptance,  the  perfom- 
ance  of  religious  ceremonies,  and  the  existence  of  invalidating  ciTcuiiista]ioe& 
Where  the  dispute  arises  after  a  length  of  time  has  elapsed  from  the  factmid 
adoption  which  has  been  acquiesced  in,  and  recognized  by  the  parties  interesfed 
in  opposing  it,  then,  although  the  lapse  of  time  may  not  raise  the  bar  of  limi* 
tation,  nor  the  acquiescence  and  recognition  amount  to  an  estoppel,  yet  thej  an 
important  factors  for  the  consideration  of  the  Court  while  dealing  with  the 
evidence.  Lapse  of  time  or  the  acquiescence  of  parties  interested  in  opposmg 
an  adoption  may  not  be  taken  to  he  primd  fdcie  eyidenee  oi  its  validity,' but 
taken  with  other  evidence  and  circumstances  of  the  case,  may  induce  the  Coot 
to  raise  presumptions  and  dispense  with  strict  proof  of  particular  facts.  Thus 
in  adoptions  made  by  widows,  although  the  authority  as  a  general  rule  mnii 
strictly  be  proved,^  yet  from  the  fact  that  a  de  facto  adoption  has  been  acquiesced 
in  for  a  long  period,  and  from  other  circumstances  the  Court  may  presume  the 
existence  of  the  requisite  authority.*  When,  however,  the  Court  is  satisfied 
that  permission  to  adopt  exists,  it  will  exact  slight  proof  of  the  performance  d 
ceremonies,  but  it  cannot  make  a  converse  inference.^  So  when  it  was  proved 
that  an  adoption  had  been  continuously  recognized  for  aperies  of  years,  and  tits 
party  adopted  had  been  in  possession  of  the  property  in  dispute,  it  was  held 
that  the  Court  might  well  dispense  with  formal  proof  J  of  the  performance  of 

*  Nilmadhub  Dhss  r.  Biehumbhw  Doss,  12.W.  B.,  P.  C,  29. 
t  Mohindra  Lall  Mooherjee  v.  RookmeylDabee,  Goryton,  42. 

•  Chowdhry  Padam  Singh  t.  Koer  XJdaya  Singh,  12  W.  B.,  P.  0.,  1  j  2  B.  L.  B.,  P.  <"  iW; 
12  Moore's  I.  A.,  350. 

♦  Anandrav  Sivaji  v.  Oatiesh  Eshvant  BokU,  7  Bom.  H.  0.  B.,  Ap.,  33;  Tincowm  vn  tUrj^ 
T.  Denonath  Banerjeey  W.  B.,  Gkip..  No.,  156 ;  Qreesh  Chtrndw  Lahoor^  t.  JUtmUU  ff  v, ' 
W.  B.,  145  ;  MohindrolaU  Mookerjee  r.  Boohiney  DaJbee,  Goryton,  42. 

*  Radhamadhub  Oouain  y.  £adhahiMub  Qo$$ain,  1  Hay,  811  s  2  Indian  lorist,  0. 
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the  cerezDonies  unless  the  contrary  were  distinctly  proved  by  the  party  opposing 
the  adoption.^ 

In  a  snit  for  possession  of  the  estate  left  by  a  deceased  person,  the  favoured 
title  of  his  heir  cannot  be  defeated  and  the  course  of  inheritance  changed  on 
the  ground  of  an  adoption  unless  the  f aot  of  adoption  be  proved  by  evidence 
free  from  aU  suspicion  of  filaud,^  and  the  onus  is  clearly  on  the  party  setting 
up  that  title  against  the  heir  to  prove  the  adoption  both  as  regards  the  power 
of  the  adopter  and  the  fact  of  adoption.^  But  the  burden  of  proving  particular 
facts  in  connection  with  the  adoption  may  depend  upoi>  the  proof  or  admission 
of  other  facts,  and  circumstances  in  each  case.  We  have  already  seen  that  un- 
disputed possession  for  a  long  time  by  a  person  who  was  in  fact  adopted  and 
recognised  and  treated  as  an  adopted  son  by  all  the  members  of  the  family  will 
give  rise  to  presumptions  of  fact  in  his  favour.  In  a  case*  of  this  description 
the  Judicial  Committee  observed  as  follows : — *'  The  case  seems  to  their  Lordships 
to  be  analogous  to  one  in  which  the  legitimacy  of  a  person  in  possession  is  ques- 
tioned, a  yery  considerable  time  after  his  possession  has  been  acquired,  by  a 
party  who  has  a  strict  legal  right  to  question  his  legitimacy.  In  such  a  case  the 
defendant,  in  order  to  defend  his  status,  should  be  allowed  to  invoke  against  the 
claimant  every  presumption  which  reasonably  arises  fiom  the  long  recognition 
of  his  legitimacy  by  members  of  the  family  or  other  persons.  The  case  of  a 
Hindu  claiming  by  adoption  is  perhaps  as  strong  as  any  case  of  the  kind  that 
can  be  put ;  because  when,  under  a  document  which  is  supposed  and  admitted 
hj  the  whole  family  to  be  genuine,  he  is  adopted,  he  loses  the  rights — he  may 
lose  them  altogether — which  he  would  have  in  his  own  family ;  and  it  would 
be  most  unjust  after  a  long  lapse  of  time  to  deprive  him  of  the  status  which  he 
has  acquired  in  the  family  into  which  he  has  been  introduced,  except  upon  the 
strongest  proof  of  the  alleged  defect  in  his  title." 

It  would  seem  that  when  the  requisite  authority  and  the  factum  of  adoption 
with  the  necessary  formalities  are  proved  or  admitted,  the  burden  of  prov- 
ing the  existence  of  any  invalidating  circumstance  such  as  the  adoptee 
being  the  only  son  of^his  natural  father,  will  lie  on  the  party  opposing  the 
adoption. 

But  in  a  suit  to  have  it  only  declared  that  an  adoption  is  invalid  or  a  false 

>  8abo  Bewa  v.  Nvhoghwa  Maiti,  11  W.  B.,  380 ;  2  B.  L.  B.,  Ap.,  51 :  Chowdhry  Heerasu- 
tooUah  V.  Brojo  Boondwr  Boy  18  W:  B.,  77. 

*  Sutroogwn  Sutputty  t.  Sahitra  Dye,  5  W.  B.,  P.  C,  109. 

•  Kripa  Moyee  Debia  v.   Qoluck  Chunder  Soy,  4  W.  B.,  78 ;  Tarinee  Chwm  Ghowdhry  v. 
Bharoda  Soonduree  Dassee,  11  W.  B.,  468. 

♦  Rajendro  Natk  Boldar  v.  Jogendro  Nath  Banerjee,  15  W.  B.,  P.  C,  41  j  7  B.  L.  B.,  216  j 

14  Moore's  I.  A.,  67. 
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and  fraudulent  adoption,  it  has  been  held  that  the  onus  lies  on  the  plaintiff  to 
prove  that  it  is  so.^ 

So  also  in  a  case'  for  a  certificate  under  Act  XXVII  of  1860,  it  was  held 
that  an  adoption  de  facto  must  be  supposed  to  be  a  valid  adoption  until  it  is 
set  aside,  and  a  party  so  adopted  is  entitled  to  object  to  other  parties  reoeiyin^ 
a  certificate.  But  it  should  be  observed  that  in  a  proceeding  under  the  Act  the 
right  to  a  certificate  is  summarily  enquired  into,  and  a  regular  suit  woald  lie 
for  establishing  title  to  the  estate.  ^ 

Res  judicata. — FoAaerly  it  was  held  that  the  decisign  in  a  bond  fide  litiga- 
tion in  which  the  stattis  of  a  person  as  an  adopted  son  had  been  in  issue  and 
disposed  of  in  his  favour,  was  good  prima  facie  evidence  of  the  adoption,  in  i 
subsequent  suit  even  against  persons  who  were  no  parties  to  the  former  litigBr 
tion.*  And  in  another  case  the  Court  went  further,  and  held  that  unless  fnrad 
and  collusion  could  be  made  out  by  clear  and  conclusive  evidence,  a  decision  of 
a  competent  Court  on  adoption  should  operate  as  a  judgment  in  rem,*  But  these 
decisions  have  been  overruled  by  a  Full  Bench^  who,  concurring,  with  the 
view  expressed  by  the  Madras  High  Court  in  a  case^  where  a  decree  upon  & 
question  of  division  of  joint  family  property  was  relied  upon  as  a  judgment  w 
rem,  held  "  that  a  decition  by  a  competent  Court  that  a  Hindu  family  was  jcmbI 
and  undivided,  or  upon  a  question  of  legitimacy,  adoption,  partibility  of  propertj, 
rule  of  descent  in  a  particular  family,  or  upon  any  other  question  of  the  same 
nature  in  a  suit  inter  partes,  or,  more  properly  speaking,  in  an  action  in  perm- 
nam,  is  not  a  judgpnent  in  rem  or  binding  upon  strangers,  or,  in  other  words, 
upon  persons  who  were  neither  parties  to  the  suit  nor  privies.  I  would  go  fur- 
ther and  say,  that  a  decree  in  such  a  case  is  not,  and  ought  not  to  be,  admissible 
at  all  as  evidence  against  strangers.'^ 

The  same  opinion  has  been  expressed  by  the  Privy  Council  in  several  cases 
relating  to  adoption.^ 

I  Brojo  Krishoree   Dassee  t.  Sreenath  BoaCj  9  W.  B.,  468 ;  Oooroo  Frosanno  Singh  t.  SU 
Madhub  Smffh,  21  W.  B.,  84. 

*  Nwnkoo  Singh  v.  Purm  Dhun  Singh,  12  W.  B.,  366.  • 

8  Seetaram  v.  Juggohwndhoo  Bose,  2  W.  B.,  168;  Kistomonee  ▼.  OoUector  of  MoorshedtM 
Bengal  S.  D.  A.  D.,  of  1869,  660. 

*  Raikriato  Roy  v.  Kishoree  Mohun  Mojoomdar,  8  W.  B«,  14* 

*  Kanhya  Loll  v.  Badha  Chum,  7  W.  B.,  338. 
0  TaraJccdamma  v.  Afiakala,  2  Mad.  H.  0.,  276. 

*  Musawmauth  Anundmoyee  Ghowdhoorayan  v.  Sheet  Chtmder  Roy,9  Moore'a  I.  ^'   87: 
Jumoona  Dassya  v.  Bcunasoondari  Dassya,  I.  L.  B.,  1  Galo ,  289;  26  W.  B.,  236. 
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KEITRIMA  SON,  ADOPTION  BY  NON-HINDUS,  AND  SPECIAL 

FORMS  OF  ADOPTION. 

Kritrima  eon  aocording  to  the  Smritis  and  Commentaries — Dattaka  and  Kritrima  son  la 
Mithila — Kritrima  and  Knriia-patra — Capacity  to  adopt  in  Kritrima  form— Capacity  to  give 
one's  self  in  Kritrima  adoption — Ceremonies  for  Kritrimaiodoption — No  restrictions  as  to 
capacity  of  being  adopted,  except  caste — Effects  of  adoption  in  Kritrima  form —Adoption 
amongst  Jainas — Adoption  by  Jaina  widows  withoal^  anthority — No  restriction  as  to 
adoptee*s  qualifications^  Ceremonies  in  Jaina  adoption — Adoption  amongst  Mahomedans^ 
Adoption  amongst  Sikhs — Adoption  amongst  Parsis — Adoption  of  son-in-law,  Qhar-Jdrndi 
and  niatom  son-in-law — Adoption  of  daughters  amongst  Naikins  or  dancing  girls  and 
proBtitutes. 

Kritrima  son  accordin{f  to   the  Smritis  and   commentaries.— The 

Kritrima  son  holds  preciselj  the  same  position  as  the  Dattaka  son  according  to 
the  Codes  of  Hindu  law  as  well  as  to  the  commentaries  on  the  same.  In  the 
Smritis  the  twelve  descriptions  of  sons  are,  as  we  have  already  seen,  divided 
into  two  groups,  each  consisting  of  six  sons ;  the  first  group  are  declared  heirs 
to  kinsmen,  but  the  second  six  are  not  so ;  and  all  the  descriptions  of  sons  be- 
come members  of  their  legal  father's  gotra  or  family,  and  entitled  to  inherit 
from  him.  The  two  sets  of  six  into  which  the  twelve  sons  are  divided  by  the 
law^vers  do  not  consist  of  the  same  descriptions  of  sons :  some  of  those  that 
ttre  included  by  some  sages  under  the  first  group  are  classed  by  others  in  the 
second.  All  the  sages,  however,  agree  in  this,  that  they  assign  the  same  posi- 
tion to  the  Eiritrima  as  they  do  to  the  Dattaka  son,  that  is  to  say,  if  the  Dattaka 
is  included  by  any  lawgiver  in  the  first  group,  he  places  the  Kritrima  also  in 
the  same ;  but  if  the  Dattaka  is  in  any  Code  comprised  in  the  second  group,  yon 
will  all  also  find  the  Kritrima  comprehended  in  the  same.\ 

The  commentaries  also  that  are  regarded  as  most  authoritative  in  other 
matters,  do  not  draw  atfy  distinction  between  the  Dattaka  and  the  Elritrima  son  ; 
but  on  the  contrary,  we  find  them  extending  to  the  Kritrima  son  all  the  rules 
propounded  by  them  in  respect  of  the  Dattaka  son. 

Thus,  the  Mitakshara  declares, — "  The  same  (ceremonial  of  adoption  as  in 
the  Dattaka  adoption)  should  be  extended  to  the  case  of  sons  bought,  self -given, 
and  pade,  (as  well  as  that  of  a  son  deserted,)  for  parity  of  reasoning  requires 
it."*  And  similarly  the  Viramitrodaya^  says, — "  The  leason  being  equal,  the 
prohibition  in  respect  of  an  only  son  and  the  eldest  son,  applies  to  the  case  of 
the  son  bought,  the'  son  self -given,  and  the  son  made  or  Kritrima.  "^ 

*  See  Lecture  11,  Supra  p.  59  et  seq.  ^  Mitakshara,  1, 11, 16.  •  Page  177. 
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So,  the  Dattaka-Mimdnsa  discusses^  the  qaestion  whether  the  ritual  of  adop- 
tion, prescribed  for  an  adoption  in  the  Dattaka  form  is  to  be  observed  in  tiie 
Kritrima  and  other  forms  of  adoption,  and  comes  to  this  oonclnsion,* — ^  There- 
fore, the  filial  relation  of  these  five  sons  proceeds  from  adoption  only,  with  ob8e^ 
vance  of  the  form  of  either  Yasishtha  or  Sannaka ;  not  otherwise."  So  also, 
I^anda  Pandita  is  of  opinion  that  the  limitation  of  the  age  for  adoption  applies 
to  the  Kritrima  son.^  It  should  be  noticed  that  the  doctrine  that  a  son  adopted 
after  the  performance  upon  the  boy,  of  the  ceremony  of  tonsnre  in  the  natnnJ 
family  becomes  a  son  of  t^o  fathers, — applies  to  the  Kritrjma  also.*  It  should 
further  be  observed  that  when  Nanda  Pandita  maintains  that  the  ritual  of  adop- 
tion applies  to  the  five  descriptions  of  sons,  it  necessarily  follows  that  the  role 
of  prohibited  degrees  for  adoption,  which  is  a  part  of  the  ritual,  also  applies  to 
them. 

Likewise,  the  Mitakshara  maintains  that  the  Kritrima  as  well  as  the 
Dattaka  son  is  entitled  to  inherit  not  only  from  the  adoptive  father  but  also 
from  his  sapindas  and  samdnodakas.^  In  fact  both  of  them  do,  according  to 
this  treatise,  hold  the  same  position  in  the  adopter's  family.^ 

It  should  further  be  specially  noticed  that  the  Mitakshari  holds  thai  tbe 
Kritrima  like  the  Dattaka  son  becomes  completely  severed  from,  his  natural 
family  so  as  to  lose  his  right  of  inheritance  in  the  same.  For,  it  says,^ — '*  It 
must  be  so  expounded ;  for  the  mention  of  a  given  son  in  the  following  passage 
(of  Manu)  is  intended  for  any  adopted  or  succedanous  son : — ^  A  given  son 
must  never  claim  the  family  and  estate  of  his  natural  father.  The  funeral  obla- 
tion follows  the  family  and  estate :  but,  of  him  who  has  given  away  his  son,  the 
obsequies  fail.'  "7 

The  Yivada-Ratnakara^  and  the  Yivada-Chintamani,^  that  are  respected,  as 
regards  inheritance,  to  be  of  special  authority  in  the  district  of  Mithila  when 
the  Kritrima  form  of  adoption  prevails,  also,  do  not  draw  any  distinction 
between  the  Dattaka  and  the  Kritrima  son  with  respect  to  their  stcUus. 

But,  notwithstanding,  the  modem  law  of  adoption  in  the  Elritrima  form  is 
quite  different  from  that  in  the  Dattaka  form,  and  app^^  to  be  based  upon 
very  recent  works  which  have  come  to  be  regarded  as  authoritative  on  the  sub- 
ject ;  and,  according  to  them,  the  modem  adoption  in  the  E^ritrima  form  appears 
to  be  all^gether  inconsistent  with  what  it  is  represente4  to  be  by  the  Codes 
and  the  earlier  commentaries. 

^  Section  Y,  41  et  seq.  4  Dat.-Mim.  4,  82. 

*  Section  Y,  50.  •  &  MiUkshara,  1,  11,  30-31  and  33. 

*  Dat.-Mim.  4,  25  and  89.  •  Mitakshari,  1,  11,  32. 
7  Mann  IX,  142. 

*  See  Bengal  Asiatic  Society's  Sanskrit  Edition,  pages  541  et  eeq. 

*  Pages  278-288. 
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D&ttaka  and  Kritrima  son  in  Mithila. — ^In  a  note  appended  to  that 

Section^  of  Golebrooke's  Digest,  which  deals  with  EIritrima  sons,  it  is  said, — 
'^  Sons  are  thus  adopted  in  Mithila ;  the  practice  of  adopting  sons  given  by  their 
parents  was  there  abolished  by  Sridatta  and  Pratihasta,  although  the  latter 
had  been  himself  adopted  in  that  manner.  Their  motive  was,  lest,  a  child 
already  registered  in  one  family,  being  again  registered  in  another,  a  confusion 
of  families  and  names  should  thence  ensue.  A  son  adopted,  in  the  form  so 
briefly  noticed  in  the  present  section,  does  not  lose  his  claim  to  his  own  family, 
nor  assume  the  surname  of  his  adoptive  father :  he  fberely  performs  obsequies, 
and  takes  the  inheritance."  Mr.  Sutherland,  however,  was  informed  that  the 
practice  was  not  abolished  by  Sridatta  and  Pratihasta,  but  that  a  general  assem- 
bly of  Brahmanas  was  held,  at  which,  those  two  celebrated  Pandits  presided, 
and  it  was  agreed,  that  for  future  the  practice  of  Dattaka  adoption  should  be 
discontinued.  And  he  is  of  opinion  that  an  actual  adoption  made  in  the  Dattaka 
form  by  a  person  of  Mitbila  would  not  be  illegal.^ 

Nor  is  there  any  case  deciding  that  an  adoption  in  the  Dattaka  form  is 
illegal  in  Mithila.  The  description,  again,  of  the  EIritrima  son's  status^  as 
given  in  the  above  note,  is  peculiar,  and  difEerent  from  what  it  is  according  to  the 
Smritis  and  commentaries,  though  it  appears  to  be  whftt  is  recognized  by  our 
Courts  of  justice. 

Mr.  W.  Macnaghten  explains  the  reason  why  the  Kritrima  form  of  adop* 
tion  prevails  in  Mithila,  thus^ : — "  But  according  to  the  doctrine  of  Yachaspati, 
whose  authority  is  recognized  in  Mithila,  a  woman  cannot,  even  with  the  pre- 
viously obtained  sanction  of  her  husband,  adopt  a  son  after  his  death,  in  the 
DcUtaka  form ;  and  to  this  prohibitory  rule  may  be  traced  the  origin  of  the 
practice  of  adopting  in  tbe  EIritrima  form,  which  is  there  prevalent.  This  form 
requires  no  ceremony  to  complete  it,  and  is  instantaneously  perfected  by  the 
offer  of  the  adopting,  and  the  consent  of  the  adopted,  party.  It  is  natural  for 
every  man  to  expect  an  heir,  so  long  as  he  has  life  and  health  ;  and  hence  it  is 
usual  for  persons,  when  attacked  by  illness,  and  not  before,  to  give  authority  to 
their  wives  to  adopt.  But  in  Mithila,  where  this  authority  would  be  unavail- 
able, the  adoption  is  performed  by  the  husband  himself ;  and  recourse  is  natur- 
ally had  to  that  form  of  adoption  which  is  most  easy  of  performance,  and 
therefore  less  likely  to  be  frustrated  by  the  impending  dissolution  of  the  party 
desirous  of  adopting." 

It  should  be  observed,  that  the  form  of  adoption,  such  as  is  prescribed  by 
Vasishtha,  Baudhayana  and  Saunaka,  is,  according  to  the  two  leading  commen- 
taries on  adoption,  as  well  applicable  to  the  EIritrima  as  to  the  Dattaka  form 

^  Golebrooke's  Digest,  Book  Y,  Ch.  lY,  Sect  X;  Vol.  II,  page  409  (Madras  Bdition.) 

*  See  note  XV  appended  to  Sutherland's  Synopsis. 

*  W.  Macuaghten's  H.  L.,  Vol.  I,  95-100. 
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of  adoption.  And  the  above  view  entertained  by  the  learned  author  is  based 
upon  the  opinion  of  Bndradhara  a  modem  writer  of  a  religiouii  work  entitled 
Suddhi-Viveka. 

Elitrima  and  Knrta^piltra^ — ^The  practice  of  adoption  in  the  Ejitrima 
form  does  not  appear  to  be  confined  within  the  District  of  Mithila  or  Tirhool, 
but  seems  to  be  prevalent  also  in  the  adjoining  districts.^  The  District  of 
Tirhoot  which  is  a  corruption  of  the  Sanskrit  name  Tirabhukti,  is,  as  the 
name  implies,  bounded  on  three  sides  by  three  rivers,  namely,  by  the  Gandak 
on  the  west,  the  Kosi  on  the  east,  and  the  Ganges  on  the  ^uth ;  and  rivers  are 
not  such  barriers  as  to  make  the  usages  of  the  people  on  their  opposite  banks 
to  be  different :  so  it  is  not  likely  that  the  practice  should  be  confined  to  the 
people  of  Mithila. 

I  have  already  told  you  that  in  popular  language  the  Sanskrit  name  of  the 
BoUtaha  son  is  not  used.'  Similarly  the  word  EIritrima  is,  seldom  if  ever,  used 
by  the  people  of  Mithila,  in  designating  that  description  of  son ;  the  term  whidi 
is  in  ordinary  use  is  Kurta»putra,  This  word,  however,  does  not  seem  to  be  a 
corruption  of  Kritrima-putraj  but  of  the  word  Krita-putra  (Wf  SH)  which  means 
an  adopted  son  as  distinguished  from  a  real  legitimate  son,  and  may  mean  the 
Dattaka  Ha  well  as  the  Sritrima  son.  And  it  seems  that  sometimes  the  word 
Kurta-putra  is  used  to  designate  a  Dattaka  son ;  it  is,  therefore^  not  connect 
to  suppose  that  wherever  the  word  Kurta-putra  is  used,  it  means  only  the  Kii* 
trima  son. 

Capacity  to  adopt  in  Eritrima  form. — We  have  already  seen  that  in 
Mithila  a  widow  cannot  adopt  in  the  Dattaka  form  even  when  she  has  received 
her  husband's  express  permission.  But  it  is  a  peculiar  doctrine  of  the  Mithila 
school  that  a  woman  may  adopt  in  the  Kritrima  form  without  her  husband's 
permission  whether  he  is  alive  or  dead  :  and  that  either  the  husband  and  wife 
may  jointly  adopt  one  son,  or  they  may  separately  adopt  two  sons,  one  for  each.' 
The  Pundit  of  the  Sudr  Dewany  Adawlut  gave  the  following  exposition  of  the 
Mithila  law  on  the  subject*: — "If  a  man  appoint  another  his  adopted  son,  that 
person,  so  adopted,  stands  in  the  relation  to  him  of^a  son,  and  offers  up  hia 
funeral  oblations,  and  is  heir  to  his  estate ;  but  the  person,  so  appointed,  docs 
not  become  the  adopted  son  of  the  adopter's  wife,  nor  does  he  offer  funeral  obla- 
tions t6  her,  nor  succeed  to  her  property.  If  a  woman  appoint  an  adopted  son, 
he  stands  in  the  relation  to  her  of  a  son,  offers  to  her  funeral  oblations,  and  is 
heir  to  her  estate ;  but  he  does  not  become  the  adopted  son  of  her  husband,  )r 
offer  to  him  funeral  oblations,  nor  succeed  to  his  property.     If  a  husbanr'      d 

'  8eo  Note  to  Srinath  Serma  v.  BadhavauTU,  1  Beng.  Select  Reports,  19  (15). 

'  See  suprot  p.  189. 

•  Sreenarain  Rai  v.  Bhya  Jha,  2  Bong.  Sel.  Bep.,  29  (23)  ;  1  W.  Macn.,  100;  Coli  f 

Tirhoot  v.  Huropershad  Mohunt,  7  W.  R.,  500 ;  Musaamat  8hib  Koeree  v.  Joogun  Singh,  8  °  t 
155. 
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wife  jointly  appoint  an  adopted  son,  he  stands  in  the  relation  of  son  to  both,  and 
is  heir  to  the  estate  of  both.  If  the  hnsband  appoint  one  person,  and  the  wife 
another,  adopted  son,  they  stand  in  the  relation  of  sons  to  each  of  them  respec- 
tively, and  do  not  perform  the  ceremony  of  offering  funeral  oblations  nor 
suceeed  to  the  estate  of  the  husband  and  wife  jointly :  such  is  the  usage  of 
Mithila." 

It  should  be  observed  that  an  adoption  in  the  Kritrima  form,  also,  will  not 
be  valid  if  made  by  a  person  having  a  son  in  existence. 

Capacity  to  give  one's  self  in  adoption  in  Kvitrima  form.— According 

to  Hindu  law  a  person  is  not  independent  so  long  as  his  father  or  mother  is  alive, 
and  therefore  incompetent  of  his  own  accord  to  renounce  his  filial  relation  to 
them,  and  to  become  filially  related  to  a  stranger.  •  Hence,  a  man  can  give  him- 
self in  adoption  after  the  death  of  his  parents.  Accordingly  the  Mitdkshara 
say 8^ : — "  The  son  made  (Kritrima)  is  one  adopted  by  the  person  himself,  who 
is  desirous  of  male  issue :  being  enticed  by  the  show  of  money  and  land,  and 
being  an  orphan  without  father  or  mother :  for,  if  they  be  living,  he  is  subject 
to  their  control." 

On  this  point  Jaganndtha  observes,* — "  In  fact,  the  boy  is  bereft  of  father 
and  mother,  or  is  forsaken  by  them ;  or,  both  being  living,  they  tacitly  consent 
to  the  adoption,  as  a  man  acquiesces  in  another's  enjoyment  of  his  land." 
According  to  his  opinion  a  person  whose  parents  are  alive  may  become  the 
Kritrima  son  of  another,  if  the  parents  do  not  raiee  any  objection. 

The  consent  of  the  person  adopted  is  necessary  for  his  adoption  in  this 
form ;  therefore  he  must  be  adult  or  of  the  age  of  discretion  to  give  his  assent. 
But  as  the  Ejntrima  son  does  not  lose  his  status  in  his  natural  family,  and  his 
adoption  is  in  all  cases  beneficial  to  him,  his  consent  may  always  be  presumed 
even  when  he  wants  discretion. 

Formalities  and  ceremonies  for  Kritrima  adoption.— All  that  is  neces- 
sary in  tuts  form  of  adoption  is,  that  the  adopter  must  express  his  desire  to 
adopt,  and  the  adoptee  must  consent  to  his  adoption,*  and  that  the  consent  must 
be  given  in  the  lif etime^of  the  adopter.*  The  Pandits  of  the  Sudr  Court  said : — 
"  If  a  Mithila  Brahman  under  any  circumstances  make  a  verbal  nomination  of 
an  absent  person  to  be  his  Kritrima  son,  the  adoption  is  not  valid,  because  the 
proposal  "  be  you  my^son,'  and  the  consent,  *  I  will  become  your  son,'  jje  both 
requisite,  and  in  this  instance  cannot  be  found." 

But  no  religious  ceremonies  or  burnt-sacrifices  are  necessary  in  this  form 

»  MitakaharA  1, 11,  17. 

«  Colebrooke'g  Digest,  Book  V,  Oh.  IV,  Sect.  X,  Madras  Edition  Vol.  II,  409. 
•  Colebrooke's  Digest,  Book  V,  Oh.  IV,  Sect.  X,  2  W.  Macn.,  196. 

^  Mussummaut  Sutputtee  v.  Indranund  Jha,  2  Beng.  Sel.  Rep.,  221  (173) ;  lAtchmun  LM  ▼. 
Mohun  Loll  Bhaifa  Oayal,  16  W.  B.,  179. 
I  I  I 
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of  adoption.  Rudradhara  in  his  Snddhi-Viveka  describes  the  formalities 
thas^ : — "  The  form,  to  be  observed,  is  this.  At  an  auspicious  time,  the  adopter 
of  a  son,  having  bathed,  addressing  the  person  to  be  adopted,  who  has  also 
bathed,  and  to  whom  he  has  given  some  acceptable  chattel,  sajs  '  Be  mj  son.' 
He  replies  '  I  am  become  thy  son.*  The  giving  of  some  chattel  to  him  arises 
merely  from  custom.  It  is  not  necessary  to  the  adoption.  The  consent  <rf  both 
parties  is  the  only  requisite ;  and  a  set  form  of  speech  is  not  essential." 

No  restrictions  as  to  capacity  of  being  adopted,  excepting  caste.- 

As  regards  the  qualificatidkis  of  an  adoptee  in  the  E[ritrin^  form,  the  Pondits 
of  the  Sudr  Court  answered  the  question  whether  a  boy  of  ten  years  could 
be  so  adopted,  thus* : — "  A  boy  of  ten  years  can  become  a  Kritrima  son,  because 
there  is  no  restriction  of  age  with  regard  to  such  form  of  adoption  in  the  Tir^ 
hoot  authorities  already  mentioned ;  and  the  Kritrima  form  of  adoption  prevails 
as  approved  by  the  people  of  that  country,  without  regard  to  the  legal  distinfr 
tions  of  the  Datfaka  form  excluding  an  only  son,  an  eldest  son,  one  of  more  than 
a  certain  age,  one  initiated  (in  tonsure  and  other  ceremonies,)  in  his  own  familj, 
and  therefore,  incapable  of  being  initiated  by  the  person  adopting,  and  one  pre- 
cluded by  reason  of  his  mother's  affinity  to  that  person.  In  conformity  with 
the  text  t)f  Manu,*  alr^dy  cited,  comprehending  the  words  *  of  some  kind  or 
other '  implying  no  distinction  other  than  that  of  the  person  to  be  adopted  as 
Kritrima  son  possessing  the  requisite  similarity  of  class." 

It  should  be  observed  that  the  adopter's  consent  to  his  adoption  is  necessary 
fqr  affiliation  in  the  Kritrima  form ;  this  involves  the  idea  that  he  must  be  an 
adult ;  and  consequently  there  can  be  no  limit  of  age.  Nor  does  the  perform- 
auce  of  the  initiatory  ceremonies  in  the  natural  family,  including  the  Upanayatta 
offer  any  obstacle  to  an  adoption  in  this  form.^  So  also  marriage  cannot  be  an 
obstacle  in  this  form ;  for,  according  to  the  Dvaita-Nimaya  of  Kesava  Misra,  a 
person  may  adopt  even  his  own  father.^  But  this  seems  to  have  been  put  for- 
ward in  the  heat  of  argument,  for  the  idea  of  adaption  by  a  man  of  his  -own 
father  as  his  son,  is  absurd  and  unnatural.  For,  in  one  case  it  was  stated  by 
the  Pundits  and  held  by  the  Court  that  an  adoption  by  c^ younger  brother  of  an 
elder  brother  was  invalid.*    Mr.  Macnaghten,  however,  points  out  that  the 

^  Se^  Mitikshadi,  1,  11,  17,  note ;  Ktdlean  Sirig  v.  Kripa  Sii^gt  1  Beng.  Sel.  Sep.,  U 
(9). 

'  Ooman  Dwt  v.  Kv/nhia  Singh,  3  Beng.  Sel.  Eep.,  192,  (145.) 

'  The  passage  of  Mann  referred  to  is  nob  found  in  Mann,  bat  is  cited  in  the  Dt  k^ 
Mim&nsa,  as  one  of  Mann,  in  sect  I,  para.  9 ;  see  supra,  p.  168. 

4  2  W.  Macnaghten,  196 ;  2  Strange's  H.  L.  204. 

•  1  W.  Macnaghten,  76 ;  Ohowdres  Turmesawr  Dvt  Jha  v.  flimoonMH.  Dut  Jha,  6  Bk  \tl 
Sep.,  285  (192). 

*  Baboo  RwnJMt  Sing  v.  Baboo  Ohhye  Narain  Sing,  2  Beng.  Sel.  Rep.,  815  (245). 
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authorities  relied  npon  by  the  Pundits  in  support  of  the  above  view  related  to 
the  Dattaka  form  of  adoption.^  But  it  should  be  observed  that  the  form  of 
luloption  has  nothing  whatever  to  do  with  this  question,  the  principle  being 
the  repugnance  to  feelings ;  no  Hindu  can  look  upon  his  elder  brother  or  any 
other  elderly  relation  in  the  light  of  a  son. 

It  has  already  been  noticed  that  relationship  is  not  considered  as  a  bar 
to  this  species  of  adoption,  and  therefore  a  daughter's  and^  sister's  son  may  be 
adopted.' 

As  a  KrUrima  son  does  not  lose  his  stcUtM  i%  his  natural  family,  and  is 
always  considered  as  a  Dvy&mushydyana,  the  prohibition  against  adopting  an 
only  son  or  an  eldest  son  cannot  apply  to  this  f  omf  of  adoption. 

Effects  of  adoption  in  Eritrima  foim. — From  the  passages  already  cited, 
it  is  clear  that  the  Kritrvma  son  does  not  lose  his  stahts  in  his  natural  family  ;  he 
retains  all  his  rights  in  the  family  of  his  birth,  and  in  addition  acquires  the 
right  of  inheriting  from  the  adopter  alone.  We  have  already  seen  that,  accord- 
ing to  some  lawgivers  and  commentators,  the  Battaha  and  Kritrvma  son  are 
entitled  to  inherit  from  the  adoptive  father  alone,  and  cannot  claim  to  inherit 
from  any  of  his  lineal  or  collateral  relations.  That  view  of  the  law  has  been 
accepted  with  respect  to  the  Kritrima  sou's  right  of  in]j^eritance  in  thQ  adoptive 
family.  He  cannot  take  the  inheritance  of  his  adopter's  father  or  even  of  the 
adopter's  wife  or  husband.^ 

Similarly  it  has  been  held  that  a  Kritrima  son's  son  cannot  take  any  inter- 
est in  the  self-acquired  property  of  his  grandfather  by  adoption,  so  as  to  set 
aside  an  alienation  made  by  him  of  such  property.^  But  it  would  seem  the 
law  would  be  different  if  the  property  were  ancestral. 

In  all  these  cases  the  reason  assigned  is,  that  the  relationship  created  by 
adoption  in  the  Kritrvma  form  is  limited  to  the  contracting  parties  only,  and  does 
not  extend  beyond  them  on  either  side. 

But  so  far  as  the  lineal  ancestors  of  the  adoptive  father  are  concerned,  the 
above  reason  is  applicable  to  inheritance  only.  For,  as  regards  the  performance 
of  the  Srdddha  ceremonies  for  which  a  son  is  adopted,  the  relationship  must 
extend  to  the  adopter's  ancestors  to  whom  pindae  are  to  be  offered  when  the 
same  are  presented  to  the  adopter. 

It  should  further  be  observed  that  the  doctrine  that  the  KrUrima  son  be- 

^  1  W.  Maanaghten,  76,  note. 

'  Chowdree  Furmeasur  Dut  Jha  v.  Hwnooman  But  Jha,  6  Beng.  Sel  Bep.,  235  (192). 

*  Srinath  8erma  y.  Radhahatmty  I  Beng.  Sel.  Bep.,  19  (15),  note ;  Sreenarain  Rai  v  Bhj/a 
Jha,  2  Beng.  Sel.  Bep.,  29  (2d) ;  MtisavmaiU  Deepoo  v.  Oowree  Shunk^r,  3  Beng.  Sel.  Bep.,  410 
(807) ;  Collector  of  Tithoot  v.  Europershad  Mohuntj  7  W.  B.,  600 ;  MusnmuMU  8h%b  JToeret  t. 
Joogun  Singhf  8  W.  B.,  165. 

*  Baboo  Juawant  Singh  ▼.  DooUe  Chand,  26  W.  B.,  256. 
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comes  the  son  of  two  fathers,  and  as  such,  retains  his  connection  with  his  naboral 
family,  has  no  foundation  on  any  passage  of  the  Codes ;  and  it  probably  owes  it« 
origin  to  the  view  that  an  adoption  made  after  a  certain  age,  and  after  oertam 
initiatory  ceremonies  have  been  performed  in  the  natural  family,  is  attended  with 
that  result.  But  in  other  respects  the  above  law  of  Kritrima  adoption  is  fonnded 
on  the  Smritis,  and  has  not  been  complicated  with  the  absurd  rules  and  restric- 
tions such  as  have  be^  imposed  upon  the  Dattaka  adoption  by  modern  writers. 

Adoption  amongst  Jainas.—The  Jainas  appear  to  be  a  sect  of  the  Bud- 
dhists, but  not  so  antagoniatic  to  Brihmanism  as  the  latter  were ;  and  Jainism 
**  may  not  unfairly  be  described  as  a  compromise  between  Hinduism,  and  Bud- 
dhism." The  Jainas,  like  tl^e  Buddhists,  do  not  admit  the  authority  of  tbe 
Hindu  Sh asters ;  but  the  former  admit  the  caste-system,  and  the  superiority  of 
the  Brahmanas  who  are  the  priests  in  their  temple.  And  although  Jainism 
differs  in  many  respects  from  Hinduism,  yet  on  the  whole,  the  Jainas  may  be 
called  Hindu  dissenters.  The  doctrine  of  Ahinsd,  or  tenderness  for  all  sen- 
tient beings,  which  makes  it  a  sin  to  destroy  animal  life,  is  common  to  the  three 
systems,  namely,  Hinduism,  Buddhism  and  Jainism.  But  the  Jainas  are 
distinguished  for  the  scrupulous  observance  of  that  grand  virtue  in  practice, 
by  avoiding  all  sorts  o^  animal  food.  For  religious  purposes,  the  Jainas  are 
divided  into  two  classes,  namely,  the  Yatis  or  Jaina  ascetics  devoted  to  religion, 
and  the  SrdvaJeas  or  secular  Jainas  or  the  laity ;  the  word  "  Saraogi  "  which  yoa 
will  find  in  several  cases  is  a  corruption  of  the  latter  term.  The  Yatis  again 
are  divided  into  Digombarcu  who  are  followers  of  Mah&vira  and  go  naked,  and 
Svetdmbaras  who  are  disciples  of  P^yan^th  and  are  dresspd  in  garments.  The 
Sravaka  or  the  laity  includes  persons  of  various  tribes :  but,  on  this  side  of 
India,  the  secular  Jainas  are  mostly  of  the  Yaisya  class  which  subdivides  itself 
into  numerous  septs,  the  most  common  of  which  are, — Osw&ls,  Agarwals,  Par- 
wars,  and  Khandew&ls.^ 

Some  of  the  Jainas  have  adopted  Vaishnavism,  but  they  do  not  on 
account  of  this  change  of  religious  faith,  lose  their  position  in  the  Jaina  commn- 
nity  ;^  and  it  would  seem  that  with  respect  to  inheritaxy^e  and  adoption,  they 
continue  to  be  governed  by  the  usages  and  customs  of  their  Jaina  ancestors.^ 

The  Jainas  possessing  a  voluminous  religious  literature  of  their  own,  are 
not  \ike\j  to  have  no  work  on  law.  But  the  orthodox  Hinplu  Pundits  who  were 
the  law  officers  of  our  Courts  were  in  general  quite  ignorant  of  the  law  boob 
of  the  Jainas  whom  they  regarded  with  much  contempt,^  and  who  have,  ^"^Te- 

'  See  Golebrooke'B  Observations  on  the  Sect  of  Jains,  Asiatic  Researohee,  Vol.  IX,  p  ^i 
(Polebrooke's  Miscellaneooa  Easays,  Vol.  II,  p.  191,  Madras  Edition) ;  Dr.  WIIsoq'b  TV  ki» 
Vol.  I,  p.  276  ;  Hunter's  Statistical  Accounts  of  Bengal,  Vol.  XYI,  207t 

*  Manick  Ohand  Qolecha  v.  Jagat  Settani  Pran  Kwmari  Bibi,  I.  L.  K.,  17  Calc.,  618. 

'  Maha  Bajah  Qovindnath  Boy  v.  QvZal  Chand,  5  Beng.  Sel.  Aep.,  822  (276). 


ADOPTION   AMONGST  JAINAS.  *  453 

fore  been,  as  a  general  rule,  subjected  to  the  ordinary  Hindu  law  except  when 
any  special  law,  custom  or  usage  varying  the  Hindu  law  has  been  proved  to 
obtain  amongst  them  on  particular  points.^ 

The  religion  of  the  Jainas  appears  to  have  originated  and  flourished  in  the 
North- Western  Provinces,  and  its  followers  were  originally  people  domiciled  in 
those  plcuses.  It  does  not  seem  to  have  succeeded  in  making  any  proselytes  in 
Bengal ;  and  its  followers  that  are  found  here  have  all  ^mig^ted  from  the 
North- West  for  the  purposes  of  trade,  and  have  become  settled  in  their  respec- 
tive places  of  business.  Their  number  is  the  largest  m  the  district  of  Murshi- 
dabad  the  Mahomedan  Capital  of  Bengal,  where  they  were  the  principal 
bankers  and  merchants. 

The  Jainas  of  Bengal,  therefore,  are  governed  by  the  Mitakshara  law  of  the 
country  of  their  origin,  and  not  by  the  Ddyabhaga  School  prevailing  here. 

The  usage  of  adoption  obtains  amongst  the  Jainas,  although  they  do  not 
perform  the  Sraddhas,  or  believe  in  the  Hindu  doctrine  of  spiritual  efficacy  of 
sons :  adoptions  amongst  them  want  the  spiritual  element,  and  are  entirely 
secular  in  character.  Their  usages  and  customs  relating  to  adoption  show  that 
in  this  respect  they  are  governed  by  the  ancient  Hindu  law  and  not  by  the  inno- 
vations introduced  by  the  Dattaka-Mim^ns&  and  similaik  modem  treatises.  But 
the  doctrine  inculcated  by  them,  that  the  Dattaka  is  the  only  description  of 
secondary  son  in  the  present  age,  has  been  applied  to  the  Jainas ;  although  the 
Jaina  Shasters  appear  to  recognize  the  XrUrma  son  and  the  Putrikd-putra  in 
addition  to  the  Dattaka.  The  last,  however,  appears  to  be  the  prevailing  form 
of  adoption,  and  the  former  two  are  so  rape  that  they  have  come  to  be  regarded 
as  no  longer  recognised  by  the  Jaina  community.*  They  are  governed  by  the 
Hindu  law  of  adoption,  except  in  the  following  particulars  in  which  it  has  been 
proved  that  their  usages  are  different. 

Adoption  by  Jaina  widows  without  authority. — ^A  Jaina  widow  is  com- 
petent to  adopt  a  son,  even  when  her  husband  died  without  giving  any  authority 
in  that  behalf,  and  this  custom  has  been  held  to  obtain  amongst  the  Oswdls^  as 
well  as  the  Agarwals.^  ^She  may  adopt  a  second  son  if  the  first  adopted  son 
dies,  leaving  the  adoptive  mother  as  heir.^  I  have  already  told  you  that  the 
power  of  widows  to  adopt  without  permission  of  their  husbands  or  consent  of 
their  kinsmen,  depend,^  on  the  nature  of  the  estate  taken  by  them  in  the  property 
inherited  by  them  from  their  husbands.    When  a  Jaina  dies  without  leaving 

i  Chotaif  L(dl  ▼.  Chunnoo  Loll,  I.  L.  B.,  4  Calo.,  744;  L.  R.,  6  I.  A.,  15. 
S  Lakhmi  Chand  v.  Gatto  Bai,  I.  L.  B.,  8  All.,  319. 

•*  Maka  Rajah  Qovindnatk  Boy  y.  Gulal  Chand,  6  Beng.   Sel.  Bep.,  322  (276)  ;  Manih 
Chtmd  Qoliioha  v.  Jagat  Settani  Fran  KuTnari  Bibi,  I.  L.  B.,  17  Calo.,  518. 
^  Lakhmi  Chand  ▼.  Qatto  Bat,  I.  L.  B.,  8  All.,  319. 
«  aheo  Singh  Bai  y.  Dahho,  1.  L.  B.,  1  AIL,  688. 
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any  male  issue,  his  widow  takes  an  absolute  interest  in  his  self-aoqaired  pro- 
perty ;^  and  her  competency  to  adopt,  agreeably  to  her  own  choice,  seems  to  be 
an  incident  of  that  doctrine. 

No  restrictions  as  to  adoptee's  qnaUflcations.—An  adoption  among  the 

Jainas  being  a  temporal  institution,  the  religious  ground  of  objection  against  the 
adoption  of  an  only  son  must  necessarily  fail ;'  such  adoption  would  therefbfe 
be  valid  unless  the  extinction  of  the  natural  father's  lineage  in  a  temporal  point 
of  view  be  admitted  to  vitiate  it. 

The  rule  of  prohibited  relations  for  adoption  does  not  obtain  amongst  the 
Jainas,  who  may,  therefore,  adopt  a  daughter's  or  sister's  son.^ 

Nor  is  the  restriction  based  upon  the  age  of  the  adoptee,  is  applicable  to 
the  Jainas,  among  whom  the  jgale  is  that  a  person  within  the  age  of  ilurty-two 
may  be  adopted.^ 

Ceremonies  in  Jaina  adoption. — ^ot  are  any  reli^ous  ceremonies  neces- 
sary for  a  valid  adoption  amongst  the  Jainas^  who  do  not  believe  in  the  efficacy 
of  rites  prescribed  by  the  Hindu  shasters.  The  gift  and  acceptance  of  ^e 
person  adopted  are  the  only  requisite  ceremonies  for  a  lawful  adoption  amongst 
them. 

The  .act  of  adopti(yi  is  called  ^^  Oodh-lena''  or  "taking  on  lap,"  by  the 
Jainas,  the  Punjabis  and  others.  The  practice  amongst  the  Jainas  is  to  invite 
the  kinsmen  and  the  principal  men  of  their  caste  in  whose  presence  the  son  ib 
adopted ;  a  deed  of  adoption  is  executed,  and  after  the  gift  and  acceptance,  the 
boy  is  dressed  and  is  made  to  sit  on  the  lap  of  the  adoptive  father,  or  ol  a  rela- 
tion when  the  widow  adopts,  in  the  assembly  of  the  relations  and  the  caste- 
people,  and  the  ceremony'is  finished  by  the  distribution  of  betels,  oocoannts,  <&c. 
to  the  persons  assembled.  Although  religious  rites  are  not  neoessazy,  yet  s 
part  of  thB  ceremony  of  adoption  is  to  repair  to  a  Jaina  temple  for  the  pnrpose 
of  performing  the  benedictory  rite  before  the  image  of  Jina  or  the  Coaqueror 
of  the  human  infirmities,  which  is  the  title  of  the  founder  of  the  reli^on  of 
the  Jainas.^ 

Jldoption  amonSfSt  Mahomedans. — The  Mahom^dan  law  does  not  recog- 
nise the  adoption  of  a  son ;  though  the  Shia  doctrine  of  Willa  or  the  rellktioo 
between  two  persons  who  make  a  reciprocal  contract  of  inheritance,  each  to  be 
the  heii;,of  the  other,  and  by  virtue  of  which  the  survivor  can  inherit  in  default 

»  Ldhmi  Chaaid  v.  Gaito  Bai,  I.  L.  B.,  3  All.,  819. 

'  Manik  Chofnd  Qolecha,  v.  Jagat  Settani  Pran  K%bmwri  Bibit  I.  L.  B.,  17  Oalo.,  518. 

*  Bheo  Bingh  Rai  v.  Ddkho,  I.  L.  B.,  1  AU.,  688;  2  G.  L.  B.,  193;  L.  B.,  5  I^      (7, 
affirming  6  N.  W.  P.  Bep.,  382;  Lakhmi  Cha^nd  v.  Gatto  Bat,  I.  L.  B.,  8  All.,  819. 

^  Maha  Bajah  QovifsdrMth  Soy  y.  QiUal  Chand,  6  Bel.  Bep.,  322  (276). 

•  Lakhmi  Ohand  ▼.  QaUo  Bai,  I.  L.  B.,  8  All.,  319. 

6  See  Arhan-Niti  and  Jaina- Sanbita,  Sanskrit  works  of  the  Jainas. 
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of  all  heirs  bj  oonsangainity  and  marriage,  bears  a  distant  analogy  to  adop- 
tion.i 

But  the  Mahomedans  in  India,  especially  the  lower  classes  of  them,  who 
appear  to  be  of  Hindu  descent,  having  been  associated  during  many  centtiries 
with  the  Hindus  who  form  the  majority  of  the  people,  are  found  to  follow  the 
Hindu  usages  in  several  particulars.  There  are  many  Mahomedan  villagers  who 
live  in  small  numbers  amidst  Hindus  and  having  no  knowjedge  of  the  Maho- 
medan law  believe  that  they  are  governed  by  the  same  law  by  which  their 
Hindu  GO- villagers  are  governed.  The  members  ofr  Mahomedan  families  are 
often  found  to  live  jointly  like  the  Hindus ;  in  such  cases  it  seems  reasonable 
and  equitable  that  the  Hindu  law  of  coparcenary 'should  be  applied,'  though  it 
is  undoubtedly  true  that  in  Mdhomedcm  law  thera  is  no  presumption  that  the 
acquisitions  made  by  the  several  members  of  a  Mahomedan  &mily  living  in 
oommensality  are  made  for  the  bonlfit  of  the  family.* 

The  contact  between  the  Hindus  and  the  Mahomedans  appears  to  be  most 
intimate  as  it  is  the  earliest  in  the  Punjab.  It  has  been  most  fortunate  for  the 
people  of  the  Punjab,  whether  Hindus,  Mahomedans  or  Sikhs,  that  their  cus- 
toms have  been  recorded  under  the  authority  of  the  Government.  And  it  has 
been  found  that  the  Mahomedans  there  have  adopted  the  Hindu  msages  in 
several  important  matters,  that  are  not  recognised  by,  and  are  opposed  to,  the 
Mahomedan  law.  For  instance,  the  custom  for  a  childless  village  landholder 
to  take  a  relation  into  his  house  in  infancy  and  bring  him  up  as  his  son,  to  ren- 
der him  his  heir  and  successor,  as  if  adopted  in  thb  manner  known  among 
Hindus,  is  a  general  village  custom  with  both  Mahomedans  and  Hindus.^  The 
incidents  of  such  adoptions  amongst  the  Mahomedans  of  the  Punjab  are  govern- 
ed by  the  customary  law  of  the  locality. 

In  Bengal  there  are  two  reported  cases  of  adoption  by  Mahomedans,  in  the 
first  of  which  there  is  a  dictwm  of  the  8udr  Court  that  the  adopted  son  was 
entitled  to  a  certificate  under  Act  XXVII  of  I860 ;'  but  in  the  later  case  the 
High  Court  held  that  as  an  adopted  son  could  not  inherit  according  to  Maho- 
medan law,  he  was  no^  entitled  to  have  a  certificate  to  collect  debts  due  to  the 
estate  of  his  alleged  deceased  adoptive  father.^ 

Adoption  amoxifi^St  Sikhs. — The  Sikhs  are  followers  of  a  religion  which 
originated  with  N&nak  Sh&h,  but  was  materially  modified  by   Govinda  Sinha 

'  Maonaghten's  Mahomedan  Law,  84  and  89. 

*  Bup  Chand  Chowdhry  y.  Latu  Choiodhry,  8  G.  L.  B.,  97. 

*  Hakim  Khan  v.  Qool  Khan,  I.  L.  B.,  8  Galo.,  826. 

^  EoMon  y.   8amma^  Punjab  Beoords,  1874,  Case  No.  64  page  194 ;  Najih  Khan  y.  Husain 
Khanj  Punjab  Becords,  1880,  Case  No.  43. 

*  Mina  Aga  Al\  Howein  Khan  y.  Shoohamut  Alt,  S.  D.  A.«D.  of  1861,  see  9  W.  B.,  603. 

*  Khajdh  Oheed  Khan  y.  Collector  of  Shahabadt  9  W.  B.,  608. 
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their  Dcls  Pddshdh  or  tenth  G«ra  well  known  as  Gnm  Govind  who  introdiioed 
the  warlike  spirit,  abolished  caste,  threw  open  his  faith  to  all  Hindus  and  to 
Mahomedans,  and  formed  the  Sikhs  into  a  martial  people.  Notwithstanding 
their  rejection  of  caste,  and  of  the  authority  of  Vedas  and  Puranas,  for  whidi 
the  compilation  of  Gruru  Govind,  called  the  Das  Pddshdh  hd  gratUh  is  sob- 
stituted,  they  are  still  to  a  certain  extent,  Hindus :  they  worship  the  Hindn 
deities,  celebrate  th^  Hindu  festivals,  derive  their  legends  and  literatoxe  fn^m 
the  Hindu  source,  and  pay  great  veneration  to  the  Brahmanas.  Like  the 
the  Sikhs  are  Hindu  dissenters,  and  having  no  civil  law  of  their  own, 
governed  by  tha  Hindu  law.^ 

hx  matters  of  adoption*  they  are,  like  the  Jainas,  governed  by  the  ancient 
Hindu  law,  and  the  modem  iBuovations  introduced  by  Nanda  Pandita  are  not 
respected  in  the  Punjab.  The  results  of  the  enquiry  into  the  Punjab  castons 
on  Adoption,  arrived  at  by  Messrs.  Bdulnois  ind  Rattigan  have  been  snmmarizad 
by  Mr.  Tupper*  as  follows : — 

I.  No  ceremony  is  nfeeded.  Adoptions  do  not  subsist  on  any  sacerdotal 
ground. 

II.  There  are  no  restrictions  with  regard  to  the  age  of  the  person  adop* 
ted.         •  % 

III.  The  adoption  of  a  daughter's  son  must,  in  the  Punjab,  be  presomed 
to  be  valid. 

lY.  If  the  natural  father  die  without  heirs,  it  is  believed  that  village 
custom  would  be  in  favbur  of  the  double  succession  of  the  adopted  or  qoasi- 
adopted  son. 

*  ■ 

Y.  The  power  of  a  widow  to  adopt  depends  on  whether  her  husband  gave 
her  permission  in  his  lifetime.  Failing  this,  the  consent  of  his  kindred,  which 
might  be  presumed  from  long  acquiescence,  might  supply  the  want. 

The  only  point  in  which  there  is  difference  between  the  Jaina  and  the 
Punjab  customs,  is  that,  unlike  the  Jaina  widow,  the  widow  of  a  Punjabi  can- 
not adopt  a  son  in  the  absence  of  the  requisite  authority.  It  should  farther 
be  observed  that  the  above  rules  apply  also  to  the  Hindus  of  the  Punjab. 

Adoption  amongst  ParsiS. — Adoption  is  also  rfH^gnised  by  the  Pani 
community.  There  Sre  two  forms  of  adoption  amongst  them,  namely,  the  Paluk- 
putra,  ^d  the  Dhurm-putra ;  the  former,  also  called  Paluk-beta,  is  adopted  sod 
generally  for  all  purposes  and  is  eoatitled .  to  inherit,  while  the  latter  is  but  a 
partial  adoption  not  investing  the  adopted  son  with  all  the  rights  of  a  son* 

Adoption  of  son-in-law,  ObBX-Jimii  and  Diatom  son-in-law.-     w 

usage    of   adopting  a  son-in-law    appears    to    owe    its    origin    to  the        le 

^  Sbo  Doe  dem  Kishenchv/nder  Shaw  v.  Baidam  Beehecj  2  Morley's  Digest,  28. 
*  See  Tapper's  Punjab  Gastoms,  Vol.  Ill,  78. 

'  Homahaee  v.  Funjeahhaee  Dosabhaee,  5  W.  B.,  P.  C,  102 :  see  Morelj's  Digest,  Ad        Bi 
115—118 
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principle  upon  which  the  ancient  institution  of  appointing  a  daughter  to  raise 
male  issue  for  her  father  was  founded,  and  to  be  but  a  different  form  which  the 
same  institution  has  assumed  in  course  of  time.     We  have  already  considered 
the  usage  of  the  Putrika-putra.     The  joint  family  is  the  cherished  institution 
of  the  Hindus ;  it  is  therefore  most  natural  for  a  Hindu  who  has  a  daughter, 
but  who  is  destitute  of  male  issue  and  has  no  near  male  relation  living  with  him, 
to  giro  his  daughter  in  marriage  to  a  person  who  wou^d  consent  to  live  with 
him  as  a  member  of  his  family.     This  usage  of  a  Ghar-J&mai  or  son-in-law 
residing  with  his  f|ther-in-law  as   a  member  of  kis  family  appears  to  obtain 
in  all  parts  of  India,  and  the  ancient  institution  of  the  Putrika-putra  or  appoint- 
ment of  a  daughter  toviraise  issue  to  her  father  se^ms  to  have  been  an  arrange- 
ment of  the  same  description.     It  is,  however,  i^uite  clear  that  none  but  a  poor 
man  would  agree  to  a  stipulation  of  that  kind  and   leave  his   ancestral  house 
and  accept  the  inferior  position  of  a  dependent  member  of  his  wife's  father's 
family. 

But  it  would  seem  that  even  a  poor  man  would  not  accept  that  position, 
unless  he  were  entitled  to  some  interest  in  his  father-in-law's  property.  Accord- 
ing to  ancient  law  the  appointed  daughter  was  entitled  to  the  same  interest  as 
a  son,  and  shared  her  father's  property  equally  with  a«on  bom  to  her  father;^ 
and  if  the  appointed  daughter  died  without  a  son  her  husband  was  entitled  to 
her  property.*  Thus  a  sufficient  provision  appears  to  have  been  made  for  the 
son-in-law  agreeing  to  marry  an  appointed  daughter. 

In  most  parts  of  India,  including  Bengal,  the  *6ons-in-law  in  the  above 
predicament  are  not  recognised  to  possess  any  interest,  present  or  contingent,  in 
their  father-in-law's  property.  But  the  usage  in  some  localities  and  amongst 
some  castes,  confers  substantial  rights  on  them,  similar  to  those  of  an  adopted 
son.  '  . 

Thus,  amongst  the  Awans  in  the  district  of  Sialkot  in  the  PNinjab,  the 
custom  is  that  if  the  Ghar- Jamai  has  given  up  all  claims  to  his  father's  property, 
he  will  retain  his  claim  to  his  father-in-law's  property,  even  if  his  wife  die,  and 
ho  marry  another.^         > 

In  Madras  the  custom  of  Illatmn  or  affiliation  of  son-in-law  obtains 
amongst  the  Eeddi  caste  in  the  districts  of  Bellary  and  Kurnool.  A  person 
who  has  no  son,  although  he  may  have  more  than  one  daughter,  may  exercise 
the  right  of  taking  an  Illatom  son-in-law,  whether  or  not  he  is  at  the  time 
hopeless  of  having  male  issue.* 

This  form  of  adoption  confers  higher  rights  than  an  ordinary  adoption ; 
for,  Aihe  lUatom  son-in-law,  does,  for  the  purposes  of  succession,   stand  precisely 

*  Munu  IX,  134.  •  Tapper's  Punjab  Customs,  Vol.  Ill,  84. 

'  Mann  IX,  135.  ^  HanvLmantamma  v.  Uami  Reddi^  I.  L.  Ji.,  4  Mad.,  272* 
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in  the  place  of  a  begotten  son,  and  in  competition  with  natural-bom  sons  take 
an  equal  share.^  There  are  many  questions  in  connection  with  this  species  of 
affiliation  which  is  not  clear,  and  the  above  doctrine  is  not  recognised  for  all 
purposes.  For,  a  man  is  competent  to  adopt  a  son  after  having  affiliated  an 
Elatom  son-in-law ;  and  although  the  Illatatn  son-in-law,  and  the  adopted  son 
may  live  in  commensalitj,  neither  they  nor  their  descendants  can^  in  the  absence 
of  proof  of  custom,  "j^e  treated  as  Hindu  coparceners  having  the  right  of 
survivorship.* 

The  cii*cumstance  of  baang  taken  as  Illatom  constitutes  a  mode  whereby  the 
person  taken,  acquires  the  property  of  his  father-in-law,  but  the  tie  of  relation- 
ship between  the  Illatom  soij^in-law  and  his  natural  family  is  not  severed,  as  it 
is  when  there  is  an  ordinary*  adoption  under  Hindu  law ;  consequently  their 
mutual  right  of  inheritance  subsists.^ 

Adoption  of  daughters  amongst  Naikins  or  dancmg  girls  and  pros- 
titutes.— We  have  already  seen  that  Nanda  Pandita  recommends  the  adoption 
of  daughters  to  persons  destitute  of  female  children  for  the  purpose  of  secoriiig 
the  spiritual  benefit  conferred  by  the  daughter's  son.  But  it  is  so  costly  a  spiri- 
tual luxury  that  his  recommendation  has  Dot  been  favourably  received  by  the 
Hindu  community.  The  |>ractice  of  adopting  daughters,  however,  is  common 
amongst  the  abandoned  class  of  women  who  are  actuated  by  secular,  and  not 
by  spiritual,  motives  in  having  recourse  to  that  species  of  affiliation. 

The  Hindu  law  recognises  the  prostitutes  as  a  distinct  caste,  and  lays  down 
rules  for  regulating  the  relation  between  them  and  their  paramour>  This 
wretched  class  seems  to  have  been  originally  composed  of  the  unfortunate 
women  outcasted  by  Hindu  society  on  account  of  their  unchastity  under  such 
circumstances  that  it  could  not  be  expiated  by  penance  or  redeemed  by  atone- 
ment. The  fear  of  social  persecution  that  awaits  indiscreet  women  of  respect- 
able families,  deviating  from  the  path  of  virtue,  does  often  compel  them  to  leave 
the  Hindu  society  which  sets  a  very  high  value  on  the  chastity  of  females,  and 
to  join  the  community  of  the  unfortunate  women.  According  to  the  Mit&kfihara, 
jiowever,  this  class  forms  the  fifth  caste  and  is  without  a  |^ginning,  like  the  four 
principal  castes.^  But  whatever  might  be  the  origin  of  this  class,  the  fact  can- 
not be  ignored  that  it  is  paHly  composed  of  women  not  bom  of  prostitutes. 
The  posity)n  of  the  unfortuDate  women  of  families,  joining  this  class  is  most 
miserable;  they  are  for  ever  cut  ofE  and  severed  from  their  family  in  the 
same  way  as  if  they  were  dead,  and  are  never  recognised  by  their  relat     ts, 

^  Hanumantamma  v.  Rami  ReddXf  I.  L.  B.,  4  Mad,  272. 

'  Chenchamma  v.  Suhbaya,  I.  L.  B.,  9  Mad.,  114. 

*  Bamahristna  v.  Subhalcha,  I.  L.  R.,  12  Mad.,  442. 

«  Yivida-Chmtamani,  101 ;  Sanskrit  Mit&kehara  on  Y»jnavalkya,  II,  292« 

«  See  Sanskrit  Jiitikshara  on  Yajnavalkya,  II,  2d0. 
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xce  pi  after  their  death  in  rare  instances  which  are  now-a-daja  found  when 
their  estate  is  claimed  by  some  shameless  original  relation  of  theirs.^ 

The  adoption  of  daughters  appears  to  be  a  general  custom  amongst  the 
dancing-girls  and  prostitutes  who  have  no  daughters  bom  of  their  body.  The 
mij^erable  condition  of  their  life  compels  them  to  have  recourse  to  this  practice 
for  their  support  in  old  age.  It  is  a  notorious  fact  that  in  Calcutta  the  prosti« 
tutea  take  daughters  from  beggar  women,  and  bring  them  up  as  their  own. 
The  custom  of  adopting  daughters  is  prevalent  and  recognized  amongst  the 
Naikins  or  dancing-girl  caste  in  Southern  India.       • 

In  Calcutta*  and  Bombay^  such  adoptions  have  been  held  illegal.  The 
Bombay  High  Court  have  discussed  the  question  in  an  elaborate  judgment,  and 
come  to  the  conclusion  that  adoption  by  Naikins»cannot  be  recognised  by  Courts 
of  Law,  and  confers  no  right  on  the  person  adopted  ;  the  usage  being  opposed  to 
morality  and  "  the  laws  of  God  "  cannot  have  the  force  of  law.*  Another  reason 
assigned  by  that  Court  is,  that  a  woman,  according  to  Hindu  law,  can  adopt 
only  to  her  husband,  but  as  a  prostitute  has  no  husband,  she  cannot  adopt  at  all. 

But  dissenting  from  the  above  view  the  Madras  High  Court  have  held  that 
such  adoption  can  be  recognised  by  the  Civil  Courts  and  does  confer  rights  on 
the  girl  adopted.^  The  reason  assigned  is,  that  as  a«natter  of  private  law,  the 
class  of  dancing- women  being  recognised  by  Hindu  law  as  a  separate  class  having 
a  legal  status  the  usage  of  that  class,  in  the  absence  of  positive  legislation  to 
the  contrary,  regulates  rights  of  stattis  and  of  inheritance,  adoption  and  survi- 
vorship.^ Accordingly  it  has  been  held  that  the  custom  of  the  dancing-girls 
permits  plurality  of  adoptions ;  and  that  when  one  of  two  adopted  daughters 
died  leaving  a  son,  and  subsequently  the  adoptive  mother  died,  the  surviving 
adopted  daughter  was  entitled  to  the  adoptive  mother's  property  in  preference 
to  the  son  of  the  other  daughter.^  It  has  also  been  held  that  when  a  married 
woman  deserted  her  husband  and  lived  in  adultery  with  another  man  to  whom, 
she  bore  two  daughters  and  two  sons,  and  the  two  daughters  associated  together 
leading  the  life  of  prostitution,  while  the  two  sons  separated  themselves  from 
their  sisters  and  observed  caste  usage,  and  the  elder  daughter  died  leaving  pro* 
perty  in  land, — the  surviving  sister  succeeded  to  the  deceased  in  preference  to 
the  brother.*  The  general  rule  is,  that  the  legal  relation  between  a  prostitute 
dancing-girl  and  her  \indegraded  relations  remaining  in  caste  becomes  completely 
severed.^ 

^  Narasa'MM  v.  QangUf  I.  L.  B.,  IS  Mad.,  133. 

*  Hencower  v.  Hanscower,  2  Morley*8  Digest,  133. 

*  *  Mathura  Naikin  ▼.  Ebu  Naikin,  I.  L.  B.,  4  Bom.,  545. 

*  Venhu  v.  Mahalvnga,  I.  L.  B.,  11  Mad.,  393. 

*  Muttukanfi^  ▼.  Faramasamif  I.  L.  B.,  12  Mad.,  214. 

*  Sivasangu  v.  Minal,  I.  L.  B.,  12  Mad.,  277. 
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CASE  LAW— 

has  settled  doubtful  points  of  Hindu  law 
principle  of  stare  decisis 

CASTE— 


•  •  •       •■ 


origin  of  ...    ' 

effect  of  —  on  Hindu  civilization 

privileges  of  twice -bom 

disabilities  of  Sudras      , 

pretoneions  of  Brihmanas  resented  by  Esliatriyas 

effect  of  Buddhism  on  caste 

* '  *     and  Brdhmanism        «... 
position  of  S  udras  raised 
inter-marriage  and  inter-adoption  between  different  castes 

— _— ^  between  snll-di visions  of  same  caste 

adoption  of  boy  of  different  caste 

CASTE-RULES         ...  ...  * 

CEREMONIAL  ADOPTION  AND  RELIGIOCS  CEREMONIES 
Homam  in  the  case  of  Sudras 


twice-born  females 


religious  ceremony  amongst  twice-born  classes  ... 

CEREMONIES—       ... 

See  BELIGIOUS  RITES. 

CHHANpAS,  AN  APPfiNDAGg  OF  THE  VEDAS 

CHILDREN— 

completely  under  father's  power  in  early  law    • 
could  be  sold  for  slaves 

CHOICE  OF  BOY  TO  BE  ADOPTED— 
See  CAPACITY  TO  BE  ADOPTED. 

CHRISTIANITY— 

connection  of — with  Hinduism  .... 

CIVIL  AND  RELIGIOUS  RULES*  MINGLED  TOGETHER 
distioction  between  them  drawn 

CODES,  gOURCB  OF  HINDU  LAW 

theory  of  divine  origin  of  the 

subjects  dealt  with  by  the 

arc  complete  as  regards  topics  of  law 

accusation  of  their  incompleteness,  incorrect        ...  ..♦ 

of  civil  and  religious  rules  in  them 

doubtful  whether  all  rules  enforced 

different  —  progressive  ...  ...    • 

slowness  ^f  progress  ...  •••  ■"     . 

oonflict  of  law 
on  soDship 

COMMENTARIES  ON  CODES 

confliot  or  law  and  reconciliation  ...        , 

division-of  rules  laid  down  in  Codes  ...  ^.. 

Mitakshard  on  the  same  ...  . . .     - 

its  advanced  ideas,  and  division  of  rules  into  mandatory  and  director)^ 

confltot  between  sacred  law  and  popular  feelings 

M  i  boksliara  and  Ddyabhigha,  not  speculative     ... 

on  sonship  ...  ...  ..  ••• 


FAti 

129 

130 

1»4 
65 
157 
157 
158 

i5y 

160 
161 
163 
1G4 
357 

...  154,  166 

377 

...  ocKI 

381 
381 

377 
71 


•  •■ 

«•• 
••• 

^•0 


♦* 


38 

7y 

bs 

72 

77 

72 

SI 

81 

79 

80 

83 

•  •  • 

83 

85 

42 

1N1>£X. 


CONCUBINAGE— 

marriage  amongst  Sndras  charaoterized  as 

CONDITIONAL  ACCEPTANCE 'OF  SON  BY  WIDOW— 

whereby  adopted  son's  rights  are  cnrtailed,  does  not  invalidate  adoption 
*  the  condition  assented  to  by  natural  father  is  valid 

CONDITIONAL  AUTHOEITY— 

to  be  exercised  in  the  event  of  existing  son's  death,  valid  •... 

CONFLICT  OF  LAW— 
how  reconciled  ,.T 


CONSENT,— SEE  ASSENT.  • 

CONSTRUCTION—  • 

of  power 

of  wills,  and  persona  designata    ... 

CONSTRUCTIVE  DELIVERY  OF  CHILD— 
not  sufficient  for  a  valid  adoption 

CO-WIDOWS— 

power  of  adoption  given  to 
senior  widow's  position 

son  adopted  by  one  widow  is  not  son  to  another... 

may  inherit  stMhan  of  latter 
adopted  by  one  divests  other 

•       r 

CUSTOM— 

a  source  of  law  ...        ' 

neglebt  of  enquiry  into  —  relating  to  adoption     ... 

opposed  to  special  treatises  on  adoption 

ill  Hindu  family  barring  adoption 

of  double  adoption  by  man  having  two  or  moro  wivos 

in  the  Panjab     ... 

of  adoption  of  daughter's  and  sisitor's  son  in  Madras 

GUSTOMARRY  LAW— 
character  of  —  in  India 

DAlVAy  AN  APPROVED  FORM  OF  MARRIAGE... 

DATTAKA  OR  GIVEN*SON— 
See  ADOPTED  SON. 

DATTAKA-CHANDRJKA— 

on  sonship 

its  author  and  authority 

a  literary  forgery 

not  respected  by  Pundits 

translation  of  —  by  Sutherland 

D'ATTAKA-MrMANSA— 

on  sonship 

undeserved  weight  attached  to  the 

not  respected  by  Pundits 
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DAUGHTERr- 

adoption  of  —  reoommended,  bat  not  made        ..• 

by  prostitntes 
appointment  of  —  to  raise  issae 
appointed 'b  son  ... 

DAUGHTEK-IN-LAW— 

competition  between  motber-in>law  and  —  for  adoption 

DAUGHTEE'S   SON—       * 

adoption  of  —  valid  in  Madras  and  Panjab 
also  in  Kritrima  form  *   ... 

not  so  in  Allahabad  and  Bombay 
existence  of  —  no  bar  to  adoption 

DAYABHAGA— 

not  speculative  ...  * 

on  Bonship  ...  ..• 

on  factum  valet  ...  ... 

DATADA,  meaning  of 

DEATH— 

effect  of  father's  —  on  son's  status  in  early  law 

power  of  adoption  to  be  exercised  after  existing  son's 

of  exibtiug  son  does  not  legalize  adoption  made  daring  his  life 

DECLABATOKY  SUIT—  • 

for  setting  aside  adoption 

may  be  broaght  by  adoptive  parents  ... 

■       by  presumptive  reversioners 

—  — —  by  contingent  reversioners,  when 
for  setting  aside  power       • 
limitation  for       ...  ...  ... 

DELIVERY  OF  SON  IN  ADOPTION— 

must  be  actutfl    ...  ...  ... 

constr active  —  not  saffioient      ...  ... 

DESERTED  SON  OR  APAVIDDHA— 

DEVARA  OR  HUSBAND'S  BROTHER— 
means  aecond  husband  by  derivation 

DEVARA'TA  SUNAHSBPHA— 

adoption  of  —  by  Visvamitra 
8toi7  of 

shows  that  ratification  by  existing  son  is  equal  to  previous  consent 

DEVESTIXG*OF  ESTATE—  ...  ...  •  ...     ' 

inherited  by  widow  from  husband,  on  adoption  ... 
inherited  from  son  by  adopting  widow 
of  H  (t;>-wido-.v      ...  .... 

of  other  heirs 

when  ad^ting  widow's  husband  member  of  Mitaksh&ra  joint  faguly 

DISQUALIFIED  PERSON— 


... 
•.• 

... 
•«• 
•*. 


PAGE 
U( 

20 
20,131 


264 


...  341,346 

...  339,450 

...  342,344 

198 


90 

93 

147 


59 


... 


adoption  by 

rights  of  son  adopted  by 

adoption  of 


3S 
2S2 
169 


431 
481 

43d 

486 


371 
373 


...     21, 138 


24 

181 
ib. 

409 

410 


..I 
... 


•  •• 
... 

4    4. 


INDBX.  471 

PAOK 

DISCRETION— 

must  be  exercised  bj  kinsman  consenting  to  adoption  by  widow  ...  26 L 

DISTRESS— 

sages  recommend  gift  of  son  in  ...  ...  ...        ^277 

the  mle  directory  ...  ...  ...  ...^  ib. 

DIVINE  OEiaiN  OF  HINDU  LAW  ...  ...  ...  77 

this  theory  not  peculiar  to  Hindus  ...  •...  ...  78 

conception  of  law  and  state        ...  ...  ...  ...  ib. 

commingling  of  civil  and  religions  roles  ...  •••  "•  79 

DOCTRINE  OP  SPIRITUAL  BENEFIT— 

not  the  origin  of  adoption  ...  ...     »  ...  ...      25,47 

is  opposed  to  adoption  ...  •••  ...  ...  45 

marriage  improved  by 

JDVAR  FUNI>IT8      ...  ...  ...  ...  ...  116 

DVYAMUSHYAYANA  OB  SON  OF  TWO  FATHERS 

adoption  of  an  only  son  in  this  form 

gift  in  —  form    ... 

son's  share 

Kritrima  is  ...  ...  ...  ... 

ELDEST  SON— 


gift  of  —  in  adoption  improper  ... 
__— —    not  invalid 


... 


ESTOPPEL— 

of  reversioners  with  respect  to  impngning  validity  of  adoption  ... 

EUROPEAN  AUTHORITIES  ...  ...  • 

EXCLUSION  FROM  INHERITANCE— 

principle  of        ...  ...  ...  ... 

causes  ox  .■.  ...  .i.  ... 

FACTUM  VALET     ... 

principle  of  —  according  to  D^yabhaga 
doctrine  of  —  recognized  by  Mitakshara  school 
word  Kartavya  in  a  precept  indicates  it  to  be  directory 
so  the  statement  in  a  precept  of  its  reason 
applicability  of  —  to  adoption   ... 

to  adoption  of  only  son 

t#  prohibited  degrees  for  adoption 

PAKIBr- 

existenoe  of  son  becoming  —  does  not  bar  adoption  •••  •«•  195 

FATHEfir- 

in  early  law 

had  absolute  dominion  over  children  ... 

conception  of  ...  ... 

conld  give  or  sell  children  for  slaves 
,  conld  have  as  malty  secondary  sons  as  he  pleased 

*    rank  of  son  ^depended  on  will  of 
power  of  — ■'  to  punish  children 
right  of  • —  to  son's  acquisition  ... 

no  action  against  ...  ... 

liability  of  sons  for  debts  of  .. 
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PATHBRr- 

religions  check  on  power  of        ...                        ...  ...  •••             ^ 

may  now  give  in  adoption             ...  •            ...  ..".            273 

character  in  which  grft  in  adoption  made  by  father  ...  268,  270,  407 

j;)ower  of  —  to  restrain  adoption  by  son               ...  ...  ...           214 

FEMALBS— 

See  CAPACirY  TO  GIVE  1^   ADOPTIOX,  CAPACITY  TO    TAKfi  IN  ADOPTIOX, 
AND  WOMEN. 

FIRST-BORN  SON— 

See  ELDEST  SON.  •  • 

FREE  AGENT— 

adoption  by  widow  not  —  is  not  valid 

FORMALITIES  FOR  ADOPTION—  • 

in  Dattaka  form  ... 

gift  and  acceptance 

mnst  be  accompanied  by  actnal  delivery  of  child 
constructive  delivery  not  sufficient 
by  doods  only  not  sufficient... 

conditional  acceptance  by  widow,  and  fraud  upon  power 
gift  for  consideration 
gift  in  D vyamushyana  form ... 
amongst  Jainas 
ceremonial  adoption -and  i^ligious  ceremonies  ... 
Uomam  in  Sudra  adoption  ... 

adoption  by  twice- bom  females  ... 

amongst  twice- born  classes 
whora  and  when  to  be  performed 
Putreshti  sacrifice 
in  Krttriiiia  form  •       ...  ... 

FRATERNAL  NEPHEW— 

existence  of  —  no  bar  to  adoption 

if  available,  should  be  adopted  in  preference  to  others 

this  rule  directory  ... 
may  not  be  adopted  by  woman,  according  to  Nanda  Pandita 
this  rule  followed  by  Allahabad  High  Court 

not  followed  in  Bombay 
nor  in  Madras 

FRATERNAL  NEPHEW'S  SON— 
may  be  adopted 

FRAUD  ON  POWER 

QAyOHARVA,  A  FORM  OP  MARRIAGE— 

bascc^t)n  mutual  consent  ...  ...  . 

OHAR-J.tMA'I 

GIFT— 

according  to  l^litakshara  acceptance  necessary  for  completion  of 
not  so  according  to  DAvabhtiga 

bnt  —  and  acceptance  both  necessary  for  adoption  « 

of  son  m.iy  be  made  by  father  and  mother 

by  father 

by  mother 

by  no  other  relatfons 
of  an  eldcpt  and  only  son  in  adoption 
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GIFT— Con^i»Mt«J. 

for  consideration  recognized  by  Hindn  law 

■  of  son  in  adoption 

by  actual  delivery  necessary  for  adoption 

constmctiye  —  not  sufficient 

by  deed  without  delivery  not  sufficient  for  adoption 

of  son  in  D  vyamusby&yana  form 

power  of  —  in  adoption  cannot  be  delegated  by  parents 

secular  and  ceremonial —•  in  adoption 

power  of  making  ceremonial  —  may  be  delegated 

of  adopted  son  in  adoption  cannot  be  made 

GIVEN  SON— See  ADOPTED  SON. 

OOTRA  RELATIONSHIP 
of  adopted  son    ... 

GRANDSON  OR  TAUTRA-^ 

existence  of  — ^  bars  adoption 

adoption  of 

share  of  —  by  adoption 

GREAT-GRANDSON  OR  FRAPA  UTRA^ 

existence  of  —  bars  adoption 

adoption  of         ...  ...  ... 

share  of — by  adoption 

QUmr,  ORlffASTSA  OR  HOUSEHOLDER—  *^ 

only  may  adopt  according  to  the  spirit  of  Hindu  law 
bachelor  or  person  adopting  religious  order,  not  being — 

is  accordingly  not  capable  of  adopting 

GUARDIANSHIP  OF  INFANT  ADOPTED  SON  ...  •      ... 

GUDHAJA  OR  SECRETLY  BORN  SON  OP  ADULTEROUS  WIFE 

HINDU  CIVILIZATION— 
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causes  of  religious  turn  of 
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HINDUISM— 

cardinal  principles  of 

HINDU  LAW— 

believed  to  be  of  diviift  origin     ... 

sources  of  .••  •••  ... 

conception  of  law  and  state        ... 

resemblance  between  Mahomedan  and 

commingling  of  civil  and  religious  rules  in 

Codes  of  —  progressive 

slow  progress  of  —  and  contrast  with  Roman  law 

devdopment  of —  arrested  by  Mohomedan  conquest 

classification  of  rules  of 

HINDUS— 

never  attained  to  j)olitical  greatness 

hold  prominent  position  in  intellectual  and  religious  history  of  world 

HINDU  SOCIETY— 

civilized  by  religions  influence  ...  ••• 
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SOMAM  OR  BURNT  SACRIFICE— 

not  necessary  in  Sadra  adoption 

whether  necessary  amongst  twice-born  classes     ... 

HOUSEHOLDER— See  GRIHr. 

HUSBAND— 

in  early  law 

possessed  absolnt^  dominion  over  wife 

power  of  life  and  death,  possessed  by 

relation  of  —  and  wife  loose 

debts  of  deceased  —  payable  by  man  taking  widow 
religious  check  on  power  of 
assent  of  —  necessary  for  adoption  by  wife 

sufficient  for  adoption  by  widow 

necessary  for  adoption  by  widow  in  Bengal 

•  also  in  Benares 

— - — -  not  necessary  in  Madras,  Bombay  and  Panjab 

nor  in  Kritrima  form 
effect  of  prohibition  by 

IDIOT— 

cannot  adopt       ...  ...  ...  ... 

existence  of  an  —  son,  no  bar  to  adopHon 

ILLATOM  SON-IN-LAW 

rights  of  ...  ••.  •••  ... 

does  not  lose  his  statas  in  flataral  family 

IMPURITY  ON  DEATHS  AND  BIRTHS— 

periods  of  ..•  •••  •••  •.« 

adoption  daring 

of  adopted  son  in  adoptive^family  ..     *  ... 

INCEST-THEORY— 

of  adoption  of  prohibited  relations 

INCONGRUITY  OF  RELATIONSHIP  IN  ADOPTION 

INHERITANCE— 

Smritis  and  commentaries  on  adopted  son's 
modem  law  of  adopted  son's 

adopted  son's  right  of  —  same  as  that  of  begotten  son 

excepting  his  share  in  competition  with  real  legitimate  issue 

INITIATORY  CEREMONIES—  • 

effect  of  performance  of  —  in  natnrnl  family,  on  adoption 
case-law  on  the  same  ...  ... 

INJUNCTION- 

to  restrain  adoption  by  widow    ... 
interim  —  not  granted 

INTER-ADOPTION— 

between  different  castes 

between  different  sections  of  same  caste 

INTER-MARRIAGB- 

between  different  castes 

between  differen  t  sub-divisions  of  same  caste       . ; . 
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INVALID  ADOPTION— 

effects  oC  ...  ...  ... 

JAIN  AS— 

•  are  Hinda  diesenters 
goyemed  by  Hindu  law 
adoption  amongst 

governed  by  Hindu  law  in  the  absence  of  special  usage 
widow  may  adopt  without  any  authority 
no  restrictions  as  to  adoptee's  qualifications 
ceremonies  in  adoption  amongst 

J'OINT-FAMILY— 

system  is  normal  condition  of  Hindu  society        ...        • 

religious  principle  in  its  favour 
adoption  by  widow  of  member  of  a  MitakshaHi  ...     . 
consent  of  members  of  —  for  adoption  by  widu'^ 
devesting  on  adoption  by  widow  in  a  Mitakshara  -^ 

JURISPRUDENCE— 

is  dealt  with  in  some  of  the  Hindu  Codes 
not  the  subject  of  Puranas 

JY0TI8HA  OR  ASTRONOMY,  AN  APPENDAGE  OF  VEDAS   ... 

KALI  OR  THE  PRESENT  AGE— 

practices  to  be  shunned  in —      ...  ...  •       •••  * 

origin  of  the  doctrine  of  prohibitions  for 
character  of  prohibitions  for       ...  ... 

prohibition  as  to  sonship  in         ...  ...  ... 

Parasara,  highest  authority  in    ... 

KALPA  OR  TREATISE  ON  RITUAL,  AN  APPENDAGE  Of  VEDAS 

KANfNA  OR  MAIDEN-BORN  SON 
prevented  by  early  marriage       ••• 

KARTAYTA'^ 

the  wotd  —  in  a  precept  indicates  it  to  be  directory 

kAYASTHAS  OB  WRITER'S  CASTE— 

origin  of  •«•  ••• 

meaning  of  ...  •••  ••• 

*}0Dsist  of  people  belonging  to  different  tribes 
it.BengahooiuDdered  Sudras 
— — —  follow  practices  of  regenerate  tribes 
inter-marriage  between  Vaidyas,  Shahus  and — 
of  Belar  found  Sudras 

KING— 

notice  of  adoption  to  — 

assent  of  ^Jtot  necessary  for  adoption 

KINSMEN—    , 

of  hoabiind  may  authorize  widow  to  adopt  in  Madras,  Punjab  and  Bombay 

*  wldoh  o&— may  authorize 

•  consent  of  husband's  father  ... 

members  of  joint  family 
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... 


... 
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... 
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... 
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253 
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whose  consent,  when  husband  separate 
convened,  when  adoption  made        ^ 
iuaentintt  parties  to  adoption 
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100 
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403 
165 
340 


368 
281 


228,  254 
255 
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259 
868 
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KOCHES,  HINDUISED— 

in  the  absence  of  custom,  law  of  adoption  does  not  apply  to 

KRtTA  OE  PURCHASED  SON     ... 
not  now  recognized 

KRITRIMA  OR  SON  MADE 

position  of  —  according  to  Smritis  and  commentaries 

different  from  modern  law 
recognized  in  Mithila  and  adjoining  places 
capacity  to  adopt 

capacity  to  give  one's  self  as  .... 

formalities  for  adopting 

excepting  caste,  no  disqnali^cation  for  being  adopted  as 
effects  of  adoption  as 

KSHATRIYAS— 

resented  Brahmanical  pretensions  to  snperiority 

KSHETRAJA  OR  WIFE'S  SON       ... 

condemned  ... 

not  recognized  ih  Kali  age    ... 

KULINISM— 

adopted  son  not  entitled  to 

KCJRTA.PUTRA       ... 

LAPSE  OF  TIME— 

effect  of  —  in  suits  for  setting  aside  adoption     ... 

LAND  TENURES— 

did  not  exist  in  Hindu  timt;s 

LAW— See  HINDU  LAW. 

LAW  AND  STATE— 
conception  of      ... 

JiAWGIVERS— 

\       seem  to  have  been  ministers  of  kings 

(law  of  adoption— 

>         as  now  administered 

is  not  such  as  it  is  laid  down  in  Smritis 

or  in  commentaries  on  general  law 
or  found  in  custom 
but  as  laid  down  in  minor  Puranas 

and  in  recent  commentaries  of  doubtful  authooritjr 

LEGAL  AND  RELIGIOUS  OR  MORAL  RULES— 

mingled  together  in  the  Codes 
distinction  between 

or  between  mandatory  and  directory 

Mitaksbara  on  the  same 

See,— FiiCruaf  VALET, 

LEPER— 

adoption  by 

existence  of  a  —  son^  no  bar  to  adoption 
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Xi£jVJfiAT£i  ...  ...  .,•  .at  '    ... 

LIMITATION—  ,  * 

for  suit  to  set  aside  adoption 

LIMIT  OF  AGE,  See—AQE. 

LIMIT  OP  TIME— 

no  —  for  adoption  by  widow 

except  when  deceased  husband,  member  o£  Mitakshar^ joint  family     ... 

MAHOMEDAN  CONQUEST  OF  INDIA— 

effect  of  —  on*Brahmanioal  mind  ...  ... 

after  —  Br&hmanas  oeased  to  be  practical  lawyers 

MAHOMEDAN  LAW— 


resembles  Hindu  law  as  to  their  origin        ...    • 
and  state     ... 

MAHOMEDAN  RULE— 

administration  of  Hindu  law  during 

nature  of  commentaries  composed  during    ... 

Brahmanas  ceased  to  be  practical  lawyers  during 


-^ 


MAHOMEDANS— 

adoption  amongst  ...  ...  .«. 

MAIDEN—  • 

cannot  adopt  ...  ...  ... 

MAIDEN'S  SON,— See  KANrNA. 

MALE  ISSUE  OR  SON,  GRANDSON  AND  GREAT-GRANDSON- 
existence  of  —  bars  adoption 

MALES,— See  CAPACITY  TO  TAKE  IN  ADOPTION. 

MAN  IN  EXTREMIS-- 

adoption  by  ...  ...  ... 

MA'NUSHA  OR  A3URA,  A  FORM  OF  MARRIAGE 

M-NDATORY  AND  DIRECTORY— 
division  of  rules  into 

MARKIAGE— 

in^^ly  law  mea#t  transfer  of  dominion 


••• 


impl«»Ted  by  religious  principle 

diyisiiin  of  forms  of  —  into  approved  and  disapproved 

approved  forma  religions     ... 

disapproved  forms  not*  so     ... 

sacred  character  imparted  to 

Patni 

Patni  a  \d  real  legitimate  son 

early  — 

effect  of  rales  of  —  on  sonship 

prohibited  degrees/or  adopted  son's  — 

prohibited  degrees  for  widow's — 


>•« 
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... 
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MARRIAGE-THEORY  PROPOUNDED  BY  SUTHERLAND,— 

of  prohibited  degrees  or  relations  for  adoption 
not  correct 
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387 
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MfMANSA',  A  SYSTEM  OF  PHILOSOPHY 

contains  rales  of  interpretation  of  Hind&  law     ... 

MINOR— 

adoption  by  —  male 

•  .         female  ... 

MISSING  SON— 

whether  existence  of  -^  vitiates  adoption 

MOTHER— 

capacity  of  —  to  give  in  adoption 

relative  position  of  son  and  —     ... 

assent  of  —  to  gift  of  son  by  fattier  ... 

MOTHER-IN-LAW  AND   DAUGHTER-IN-LAW— 
competition  for  adoption  between 

MOTHER'S  SISTER'S  SON—  ^ 

adoption  of  —  prohibited  to  regenerate  tribes 
valid  amongst  Sadras 

MOTIVE  FOR  ADOPTION— 

originally  seonlar  and  not  religions 
latterly  both  religions  and  secular 
predominance  of  secular — 

NAIKINS  0R^PR0STITUTe1)ANCING  GIRLS- 
adoption  of  daughters  by      ... 

NIRUKTA  OR  LEXICON,  AN  APPENDAGE  OF  VEDAS 

lfI8H.rDA  SON  OF  KSHATRIYA  BY  SUDRA  WIFE 

NianSDHA  OR  A  PROHIBITORY  RULE 

NIYAMA-- 

a  kind  of  precept  enjoined  by  SStstras 

NI70QA  (OR  APPOINTMENT  TO  RAISE  ISSUE) 

means  literally  an  order,  command  or  direction 
what  male  relatives  could  be  appointed 

NT  ATA  MEANS  REASONING 

it  is  also  the  name  of  a  system  of  philosophy 

OBJECTS  OF  ADOPTIOI^,— See  MOTIVE. 

ONLY  SON,  ADOPTION  OF— 

ribhi  texts  on  ... 

observations  thereon 
Mitaksharft  on 

Vaijayanti  on  ..*.  ... 

Dattaka-Mimansd  on 

Nanda  Pandita's  view 
Dattaka-Ohandrik&  on      ••• 
Dattaka-Nimay a  on 
Jagann&tha's  opinion  on  ... 
Conclusion  deducible  from  commentaries  is 

that  ■  improper,  not  invalid 

European  authorities  on    ...  ..: 
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^NLY  SOX,  ADOPTION  OF—Continued. 
valid  acoording  to  case  law 


I 


in  Madras,  Allahalsad  and  Pnnjab    ... 
in  Bengal  and  Bombay  before  1868  ... 
invalid  now  in  Bengal 

80  in  Bombay     ...  ... 

observations  on  this  recent  view  of 
applicability  of /actum  voZet  to  ... 

in  D vy6mnahy4yana  form  ... 

co-existing  with  begotten  or  adopted  son  of  predeceased  son 
in  Kritrima  form 

OKUS  IN  SUIT  FOE  SETTING  ASIDE  ADOPTION—      ' 
OUTCASTE— 


« • . 
•  • . 


••>    •• 


whether  existence  of  —  son  bars  adoption 

adoption  by 

whether  —  may  be  adopted 


•  a  • 

•  •  • 


lillJ 


t' 


TAISAGHA,  A  FORM  OF  MARRIAGE 

PAZAK'PUTRA 

PABA8AVA  OR  SON  OF  A  BRAHMANA  BY  SUDRA  WIFE    ... 

TARiaANKHTA  A  KIND  OF   PRECEPT 

PARSIS,  ADOPTION  AMONGST    ... 

PATERNAL  COUSIN'S  GRANDSON— 

may  be  adopted  ...  ...  .. 

,  PATERNAL  UNCLE'S  SON— 

I  may  be  adopted  ...  ... 

V 

'!  TATNr  OR  WIFE  MARRIED  IN  MOST  APPROVED  FORM 

•I 

division  of  wives  into  —  and  non-'patni 
PATRIARCHAL  FAMILY 

*    TATRIA  F0TE8TAS 

^  weakened  by  abolition  of  slavery 

il  capacity  to  give  involves  — 

^     PAUNARBHAVA  OR  SON  OF  TWIOE-MARRIBD  WOMAN 
*i  now  raised  to  the  position  of  real  legitimate  son 

I       TEKDENTE  LITE,  ADOPTION— 

partakes  not  of  the  character  of  alienation 

TER80NA  DE8IGNATA 

PITRI  {MEANING  FATHER)  IN  SOME  PASSAGES  OF   VEDAS— 
is  interpreted  differently 


.  ■ . 
... 


. .. 

. . . 
... 


... 
... 


reason  why 

POLLUTION— 

effect  of  —  on  adoption  made  daring  — 

poLytheism 

POPULAR  peelings— 
override  sacred  law 
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rOSH-YA  ...  •..  tit  *.t 

POSITIVE  LAW—  • 

not  within  proper  scope  of  Shasters 

POWER— 

husband's  assent  to  adoption  by  wife,  regarded  as  — 

may  be  given  to  be  exercised  in  the  event  of  existing  son's  death... 

restriction  annexed  to^exercise  of  — 

to  be  exercised  with  consent  of  third  party 

void  or  illegal 

strictly  construed  •    ••> 

admits  of  liberal  construction      ... 

how  given  ...  ...  ••. 

revocation  of       ...  ^.. 

saspension  of      ...  ... 

adoption  made  during  V-  invalid 
revival  of 

given  by  husband  of  two  or  more  wives 
widow  not  bound  to  execute 


... 
... 

« •  • 

.*• 

•  a* 
«  •  • 

•  •• 

•  *  t 


... 
•  •* 

«  .. 


•  .  ^ 

•  .  » 
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PRACTICES  PROHIBITED  IN  KALI  AGE 

VRAJA  (CHILDREN)— 

variations  in  the  meaning  of      -vV»^  .:! 

PRAJAPATYA,  A  FORM  OF  MAMfSlGE 

PRECEPTS  Ot  SHASTERS-^        ";** 

different  kinds  of  ...  .. 

division  into  mandatory  and  directory 

PREGNANCY  OF  WIFE— 

no  bar  to  adoption       *■ 

PREGNANT  BRIDE'S  SON  ' 

prohibited  in  Kali  age  ... 

recognized  by  Privy  Council 

PRESUMPTION— 

of  adoption 

of  facts  relating  to  adoption 

PRIMARY  OR  REAL  LEGITIMATE  SON 

PROCREATION— 

by  father,  no  element  of  conception  of  sonship 

PROHIBITED  DEGREES  FOR  ADOPTION 

See  CAPACITY  TO  BE  TAKEN  IN  ADOPTION. 

PROHIBITED)  DEGREES  FOR  MARRIAGE— 

of  adopted  son  ...  ... 

PROHIBITION,  EXPRESS  OR  IMPLIED,  BY  HUSBAND— 
bars  adoption  by  widow  with  kinsman's  assent 

PROHIBITIONS  FOR  KALI  AGE 

origin  of  doctrine  of 
character  of 
as  to  sonship 
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[  by  adopter  in  Kritrima  adoption  ... 

bOSTITUTES—  * 

'  Adoption  of  daughters  by 

j^I>XT9,.  OR  HINDU  LAW  OFFICERS 
piJAB  CUSTOMS  RELATING  TO  ADOPTION... 
ItRCHASED  SON  OR  KRfTA     ... 

tm^NAB  AND  XTPA-FURANAa 

and  their  character  ...  ••• 

i  theory  of  their  authority  ...  ... 

;  no  authority  on  jurisprudence 

krrB.A  OR  PUTTRA  OR  SON— 

^  difference  in  spelling  and  derirative  meaning  of 

toTTRESHTI  OR  SACRIFICE  FOR  MALE  ISSUE— 

must  be  performed  when  adoptee  is  in  his  fifth  year 

TJTTRIKA-PUTRA,  —  See  APPOINTED  DAUGHTER'S  SON. 

JU-AuI^FICATIONS  OF  BOY  TO  BE  ADOPTED 
See  CAPACITY  TO  BE  GIVEN,  AND 


... 


ADOPTION. 
%JCJ^8nABA,  A  DISAPPROVED  FORM  OF  MAR 

iANK  OF  SONS  OF  DIFFERENT  KINDS— 

determined  by  father's  will  in  ancient  times 

latterly  by  their  inclusion  in  first  or  second  group 
first  rank  of  Awrasn 

RAKK  OF  WIVES— 

division  of  wives  into  patnis  and  non-patois 
first  rank  of  Patnt« 

RATIFICATION,  SUBSEQUENT— 

equivalent  to  previous  consent    ...  ••• 

KECOGNITION  BY  REVERSIONER— 

effect  of  —  in  suit  for  setting  aside  adoption 

*'  BBFLEOTION  OF  A  SON ",  meaning  of 

RELATION  BACK,  OfVdOPTION 

UELATIONSHIP— 

with  respect  to.eligibility  for  adoption 
— ^— ineligibility  for  adoption 

RELATIVES,—  See  KINSMEN. 

RELIGION- 

Hindu  society  civilized  hy  influence  of" — 
•        India  land  of  —  ** 

oanses  of  iceligiousness  of  Indians 
supposed  to  be  origiii  of  adoption 

not  BO  in  reality 
is  against  adoption 

» •  • 

»  N  N 


plTY  TO    BE  TAKEN, 
JS  ... 
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453 

118 

...     456 

...  21,  137 
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...  360,  383 

...281—367 
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so 

59 
44,58 
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180 

442 
315 
416 


810 
313 
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•  at 
».• 

•  ■• 


85 
36 
88 
26 
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RELIGIOUS  BITES,  mi?'''  Med  by  Parinas 

RELIGIOUS  ORDER—    ^  0 

existence  of  son  adopting  •—  no  bar  to  adoption 
adoption  by  persons  iu  — 

RE-MARRIAGE  OF  WIDOW 

prohibited  in  Kali  age 
legalized  ...  ... 

prohibited  degrees  ftor  — 

bars  adoption  by  her  ..• 

RES  JUDICATA 

REVIVAL  OF  POWER 

REVOCATION  OF  POWER 

ROMAN  LAW— 

progress  of  Hindn  law  contrasted  with  that  of  — 

RULES  OF  SELECTION  OF  BOY  TO  BE  ADOPTED 

SACRED  LAW  AND  POPULAR  FEELINGS- 
SACRIFICE  FOR  MALE  ISSUE,—  See  PUTTRESHTI. 
SAHODHAJA  OR  PREGNANT  BRIDE'S  SON 

prohibited  in  Kali  age 

but  recogpized  by  Privy  Council 

BANHlTKa,  A  PORTION  OF  VEDAS 

SAPINDA  RELATIONSHIP— 

exposition  of  ...  ... 

of  adopted  son 

SASTRA,  PROPER  SCOPE  OF 

positive  law  not  within       ... 

SAUNAKA-SMRITI— 

charncter  of 

relied  on  by  the  Dattaka-Mfm&nsa 

8AVDRA  OR  SON  OF  A  TWICE-BORN  BY  SUDBA  WIFE 

forbidden  in  Kali  age 

SECOND  ADOPTION— 

during  life  of  first  adopted  son 

not  prohibited  by  sages  or  commentators 

European  authorities  on 

held  invalid 
by  widow  after  death  of  first  adopted  son 

^  valid  if  authorized 

also  when  no  authority  needed 

SECONDARY  SONS,— See  SONS. 

SECRETLY  BEGOTTEN  SON,— See  QUDHAJA. 

SELECTION  OF  BOY  TO  BE  ADOPTED— 

rules  regulating  ...  ••. 

SBLF-GIVEN  SON 

SIKHS,  ADOPTION  AMONGST     ... 
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CSHA,  AN  APPENDAGE"  OP  THE  VEDAS 

MULTANEOUS  ADOPTION  OP  TWO  SONS-^ 

device  for  eyading  Hang^Sbia's  oase 
hold  invalid  ...    ... 

distinction  between  Bnccessive  and  — 
authority  for  — ,  held  void  ... 

:STER'S  SON'S  ADOPTION— 

I 

in  Benpral  ••• 

in  Mithila  ... 

amongst  Kayasthas  of  Behar 
in  the  Punjab         ... 
in  Allahabad 
in  Bombay 
*    in  Madras 
amongst  Jainas 
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•«• 


PAGE 

•  •• 

71 

•  •« 

184 

.«. 

184 

•  •* 

188 

... 

234 

>.t 

838 

••• 

839 

•  •. 

840 

... 

841 

... 

842 

•  •  • 

843 

... 

347 

... 

843,454 

HABE,  ADOPTED  SON'S 

IliAVEEY— 

recognized  by  Hindu  law  ...  ...  ••« 

abolished  by  Legislature  ...  •••  .« 

origin  of  adoption  traceable  to  the  principle  of  ...  ... 

effect  on  adoption,  of  abolition  of  — 

JMRITI  OR  DHARMA-SASTBAS  OB  THE  INSTITUTES  OP  LAWGIVERS 

^ON—  .  * 

existence  of,  bars  adoption  ... 

does  not  affect  capacity  to  give  power  to  adopt 
I         in  embryo,  existence  of,  no  bar  to  adoption 
'         adopting  religions  order,  existence  of,  no  bar  to  adoption 

missing,  whether  existence  of,  bars  adoption       ...  ^ 

I         renouncing  Hinduism,  whether  existence  of,  bars  adoption 
existence  of  disqualified — ,  no  bar  to  adoption    ... 

BON-IN-LAW,  ADOPTION   OP        ...  ...  ...  — 

SON  OP  TWO  FATHERS,  See  DVYAMUSHTAYANA. 

SONS,  TWELVE  DESCRIPTIONS  OP 

status,  rank,  disability  and  liability  of  —  in  early  law 
diyision  of  —  into  primary  and  secondary 

' • into  two  groups  of  six  each 

•^— — into  those  by  operation  of  law,  and  those  by  adoption 

SONSHIP,  CONOBPTIOIJ  OP 

BOURCES  OP  LAW 

SPIRITUAL  BENEPIT  DERIVED  PROM  SONS— 

is  supposed  to  be  the  origin  of  adoption 

is  in  reality  against  adoption 

explanation  of      ...  ...  •••  «•• 

SPIRITUAL  OBLIGATION  TO  ADOPT 

8RADDHA  PRRPORMBD  BY  ADOPTED  SON      ... 
See  ANCESTOR. WORSHIP. 

8RUTI  OR  VEDAS,  CONTAINING  WHAT  WAS  HEARD  FROM  DEITY 
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SUDRAS- 

disabilitioB  of  —  according  to  Smritis  ^ 

how  position  of  —  raised  ...         ^ 

position  of  modem  —  and  their  marriage 

Kayasthas 

not  the  lowest  caste 


•  *  • 

•  •• 


BUIT  FOR  SETTING  ASIDE  ADOPTION 

declaring  falsity  of  power  and  for  injnnction 

SUNAHSEPHA,  STORT  OF  ...     . 

SUSPENSION  OP  POWER  GIVJIN  TO  WIDOW  TO  ADOPT 

SUTHERLAND— 

translation  of  the  two  treaties  hj,  and  opinions  of 

TANTRIKA  SYSTEM—  \ 

compromise  between  Br&hmanism  and  Baddhism 

THEORY  OP  SONSHIP  AND  ADOPTION 
■  adoption  ... 

THEORY  OP  SPIRITUAL  BENEFIT  DERIVED  PROM  SON^ 

not  the  origin  of  adoption 
means  of  civilizing  Hindn  society 


••• 


TfRABHUKTI-OR  TIRHOOT 

TOPICS  OF  THE  LAW  OP  ADOPTION 

TOPICS  OP  LITIGATION 

TWELVE  DESCRIPTIONS  OF  SON 

different  classification  df  —  into  two  groups  of  six 

TWICE-BORN  CLASSES 

prohibited -*legree8  for  adoption  by 
religions  ceremony  in  adoption  by 

TWICE-BORN  PEMALES— 

position  of  —  resembles  that  of  Sndras 
religions  ceremony  in  adoption  by     ... 

TWICE-MARRIED  WOMAN 

son  of  ••■  ••>  ■•• 

TWO  PERSONS— 

adoption  of  one  Bon  by  ... 

TWO  SONS— 

gift  of  ottJ  of-— J  improper  ...  ... 

TJNCHASTITY  OP  ADQPJING  WIDO^ 

UNMARRIED  DAUGHTER'S  SON 

UNMARRIED  PEMALES  CANNOT  ADOPT 

except  Naikins  ...  ... 
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^KAS  OR  MINOJt  PURANAS 
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og-lecfc  of  enquiry  into 
doable  adoption 
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l-B'    KOMAN  LAW  AND  GANDHARVA  FORM  OF  MARRIAGE 
Jk,     OR  RHYSICIAN  CASTE 

OR  AGRICULTURAL  AND  TRADING  CASTE  !.. 
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ISJGAS  OR  APPENDAGES  OF  THE  VEDA 

NT  A  OR.UPANISHADS  OR  A  SYSTEM  OF  PHILOSOPHY 

EX)  BIGHT  IN  NATURAL  FAMILY,  OF  ADOfTED  SON... 

I,    A  KIND  OF  PRECEPT     ... 

r-^,  A  KIND  OF  SUBSIDIARY  SON 

llSl  ALONE  MAY  BE  PATNf  OR  LAWFULLY  WEDDED  JV^IFE 

i 

passed  to  deceased  husband's  beirs 

.. brother 

appointed  to  raise  issue 

one  marrying  —  liable  for  deoeased  husband's  debts   * 

Kemarriage  of  ...  ...  ••• 

disapproved  by  lawgivers  ...  ,., 

obsolete  amongst  higher  classes     ... 

legalized  by  Legislature 

deprives  her  of  capacity  to  adopt  ^ 

son  of  —  by  remarriage  raised  to  the  rank  of  Aurasa  ... 

may  adopt  if  authorized  by  husband 

by  husband's  kjnsmen 

• without  authority 

adoption  by  —  when  minor  or  not  free  agent 

estate  of  —  divested  by  adoption 

with  authority  not  bound  to  adopt 

right  of  —  not  affected  by  refusal  to  adopt... 

DOWER,  ADOPTION  BY 

PE— 

position  of  T-~  in  early  law  ...  ... 

joint  property       ••.  ...  ... 

improved  ... 


^tni  or  noii'patini 

consent  of  —  in  adoption  by  husband 

adoption  by  — •  ... 

in  Kritrima  form 

OMAN- 

position  of  ...  ... 

unmairied,  adoption  by  ... 

^   married,  —  See  Wile 

widowed,  —  See  Widow     , 

capacity  of  -^  to  adopt 

character  in  which  adoption  is  made  by 
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